This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


\.  ■  i 


HAPV/VS'-'.-xV   SCHOOL 


REPORTS  OF  OASES 


IK   THE 


SUPREME  COURT  OF  NEBRASKA. 


JANUARY  AND  SEPTEMBER  TERMS,  1905. 


VOLUME  LXXIV. 


HAERT  O.  LINDSAY, 

OFFICIAL  SBFOUTKB. 


PBXPABKD  AKD  BDITXD  BT 

HENRY  P.  STODDART, 

DKFUTT  REPOBTEB. 


LINCOLN,  NEB. 

tTATX  JOUBKAL  COMPANY,  LAW   PTTBLIBHSBa 
1908. 


Entered  according  to  act  of  Ck>ngitH  in  the  office  of  the  Librarian  of  Oongrees 

A.  D.  1908, 

By  Habry  G.  L1ND6JLY,  Bbpobtbb  of  tkb  SaPBBiCB  CoasT, 

In  behalf  of  the  people  of  Nebraska. 

MAY  11    WPR 


I 


SUPREME  COURT 

mn/ONQ   THB   PKBIOD  OF  THE8B    RBPOBTfl. 


JUSTICES. 
SILAS  A.  HOLCOMB,  Chief  Justice. 
BAMUeLi  H.  SEDGWICK,  Associate  Justice. 
JOELN^   B.  BARNES,  Associate  Justice. 


COMMISSIONERS. 
Bbpabtmxnt  No.  1. 

CHARLES  B.  LETTON. 
JOHN  H.  AMES. 
WILLIS  D.  OLDHAM. 

I>XPABTM]!NT  No.  2. 

EDWARD  R.  DTJFFIE. 
L  L.  ALBERT. 
N.  D.  JACKSON. 


OFFICEES. 

i'oKKiB  Bbowk •  • .  •  • Attorney  General 

^ILXXAM  T.  Thompson Deputy  Attorney  General 

ABUT  G.  liiNnsAT ^ Reporter  and  Clerk 

innxT  P.  SroDDAsr Deputy  Reporter 

7vnou  Bsmom ^ Deputy  Clerk 


m 


JUDICIAL  DISTRICTS,  AND  DISTRICT  JUDGES  OFFICI- 
ATING AT  THE  ISSUANCE  OF  THIS  VOLUME. 


NUICBXR  OF 
DI8TBICT 

COUNTIBS  IN  DiBTRICT 

Judges  in  District 

Besidencb 

OF  JUBGX 

Fiwk 

Ckwe,  Jefferson,  Johnaon. 
Nemaha,    Pawnee    and 
Bichardson. 

John  B.  Baper 

WilUamH.  Kelligar. 

Pawnee  City. 
Auburn. 

Second. 

Cass  and  Otoe. 

Paul  Jessen 

Nebraska  City. 

Third 

Lancaster 

Albert  J.  (Cornish  .... 

Lincoln  Frost 

Edward  P.  Holmes... 

Lincoln. 
Lincoln. 

Foarth 

Burt.  Douglaa,  Sarpy  and 
Washington. 

George  A.  Day 

Lee  8.  Estelle .....'.. . 
Howard  Kennedy,  Jr. 
William  A.  Bedick... 

Willis  G.  Sears 

Abraham  L.  Sutton.. 
Alexander  C.  Troup. . 

Omaha. 

Omaha. 

Omaha. 

Omalia. 

Tekamah. 

South  OmahA. 

Omaha. 

Fifth 

Bntlcr,    Hamilton,    Polk. 
Siunders,   Seward    and 
York. 

Arthur  J.  Evans.  ... 
Beivjamin  F.  Good... 

David  City. 
Wahoo. 

Sixth 

Colfax,    Dodge,    Merrick, 
Nance  and  Platte. 

Conrad  Hollenbeck.. 
James  G.  Reedor 

Fremont. 
Columbus. 

Seventh 

Clay,  Fillmore,  Nuckolls, 
Saline  and  Thayer. 

Leslie  G.Hurd 

Harvard. 

Eighth 

Cedar,    Cuming,,  Dakota. 
Dixon,     Stautbn      and 
Thurston. 

Guy  T.Graves 

Pender. 

Ninth 

Antelope,  Knox,  Madison, 
Pierce  and  Wayne. 

Anson  A.Welch 

Neligh. 

Tenth 

Adams,  Franklin,  Harlan, 
Kearney,    Phelps    and 
Webster. 

Ed  L:  Adams. 

Minden. 

Eleventh 

Blaine,    Boone,    Garfield, 
Grant,    Greeley,     Hall, 
Hooker,  Howard,  Loup, 
Thomas.     Valley     and 
Wheeler. 

John  B.  Hanna 

James  N.  Paul 

Greeley. 
St.  Paul. 

Twelfth 

Buffalo,    Custer,    Dawson 
and  Sherman. 

Bruno  0.  Hostetler. . . 

Kearney. 

Thirteenth  .. 

Banner,  Clieyeune,  Deuel. 
Keith,    Kimball,    Lin- 
coin.  Logan,  McPherson, 
Perkins  and  Scott's 
Bluff. 

Hanson  M.  Grimes. . . 

North  Platte. 

Fourteenth... 

Chase,     Dundy,    Furnas, 
Frontier,  Gosper,  Hayes, 
Hitchcock  and  Bed  Wil- 
low. 

Bobert  a  Orr 

McCook. 

Fifteenth.... 

Box  Butte,  Brown,  Cherry, 
Dawes,  Holt,  Keya 
Paha,    Bock,   Sheridan 
and  Sioux. 

James  J.  Harrington. 
William  H.  Westover. 

O'Neill. 
Bushville. 

(") 


PRACTICING  ATTORNEYS. 


ADIOmD  SiNCB  THB  PUBLICATION  OP  YOL.  LXyill. 


-Ftjiusu,  William  J.  Loos,  John  G. 

M AMU-TON.  Al£xanokb  W.  I*inkett.  Harrison  J. 


(▼) 


AMEXI>EI>  RULES   OF  THE  SUPREME  COURT. 


t  Sectiot«  1.  (Six*bmi8sion  of  Cauaes.) — Causes  will  be  taken  up 
and  heard  in  tlielr  order  on  ^he  docket  A  cause  shall  be  regarded  as 
regularly  readied,  for  submission  at  the  expiration  of  the  time  herein- 
after provided  for  ttke  service  and  filing  of  briefs.  Any  cause  may, 
however,  be  submitted  upon  tbe  written  stipulation  of  the  parties  there- 
to providing  for  sucli  submission  on  printed  briefs  accompanied  by  or 
rontainlng  agreed  printed  abstract  of  the  record  and  evidence  upon 
which  the  case  is  to  be  determined. 

i.1>«£anlt.) — ^^WTienever  a  cause  is  reached  and  the  brief  of  the  party 
having  tbe  affirmative  is  not  on  file,  the  judgment  will  be  affirmed  or 
the  proceeding  dismissed.     When  default  has  been  made  by  the  other 
parly  and  tbere  is  due  proof  of  service  of  process  and  the  briefs  of  the 
Iiarty  holding  tbe  affirmative  are  on  file  with  proof  of  service  thereof 
-withim  the  time  provided  by  Rule  9,  he  may  proceed  ex  parte.     The 
bearing  of  no  cause  shall  be  delayed  by  default  of  either  party  in  serv- 
ing or  filing  briefs.    To  avoid  such  results  the  case  will  be  disposed  of 
as  if  the  delinquent  party's  brief  had  not  been  served;  Provided,  that 
the  court  may  under  special  circumstances  and  on  suitable  terms  other- 
'wise  order. 

9.  (Briefs.) — ^At  the  time  of  docketing  each  case  the  clerk  of  this 
court  shall  estimate  the  probable  date  on  which  the  same  will  be 
reached  for  hearing,  and  thereupon  fix  and  enter  on  the  appearance 
docket  the  time,  to  be  known  as  Rule  Day,  within  which  the  plaintiff, 
appellant  or  relator  shall  serve  his  brief  of  points  and  citations  in 
support  thereof  on  the  oposite  party  or  his  attorney  of  record,  which 
rule  day  shall  be  not  less  than  sixty  days  before  the  date  of  hearing  so 
estimated  by  the  clerk.  Within  thirty  days  after  Rule  Day  or  within 
tbirty  days  after  such  service  the  opposite  party  shall  serve  his  brief 
on  the  first  party  who  may,  at  his  own  expense,  reply  thereto  within  ten 
days  thereafter. 

(Criminal  Cases.) — In  criminal  cases  the  fortieth   day  after  the 
docketing  of  the  case  shall  be  Rule  Day. 

(Advanced  Cases.) — In  advanced  cases  Rule  Day  shall  be  the 
birtleth  day  after  the  srder  of  advancement  is  entered. 

(When  Filed.) — ^Ten  copies  of  each  brief  so  prepared  by  either 
arfy,  together  with  proof  of  service  of  the  same  on  the  opposite  party. 
ban  be  filed  In  the  clerk's  office  lit^fore  the  case  is  submitted. 

(Behearings.) — ^Within   thirty   days   after   a   rehearing  has   been 
llowed  the  party,  holding  the  affirmative  may  serve  a  printed  brief  of 
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his  points  and  citations  on  the  opposite  party  or  his  attoiHey  of  record,, 
by  whom  in  turn  a  like  brief  in  answer  may  be  served  within  thirty 
days  after  the  service  of  the  first  required  brief,  or  after  the  service  of 
a  notice  that  the  party  holding  the  affirmative  will  stand  on  his  original 
brief,  to  which  answer  brief  the  first  party  may  reply  within  ten  days 
at  his  own  expense.  Ten  copies  of  each  bilef  so  prepared  and  served 
on  rehearing,  together  with  proof  of  service, -shall  be  filed  in  the  clerk's 
office  before  the  case  is  submitted. 

(Gross- Appeals.) — ^A  cross-appellant  shall  serve  his  brief  of  points 
and  citations  upon  the  cross-appellee  or  his  attorney  of  record  at  or 
before  the  time  fixed  by  the  clerk  as  Rule  Day.  A  cross-appellee  shall 
serve  his  brief  within  thirty  days  after  Rule  Day  or  service  of  briefti  on 
him. 

(Leavc^to  File  Briefs.) — ^A  party  in  default  for  want  of  briefs  may 
be  permitted  to  serve  and  file  them  out  of  time  by  leave  of  court  upon 
"Satisfactory  showing  of  diligence  and  upon  such  terms  as  to  costs  as 
the  court  may  direct  Where  a  cause  has  been  regularly  reached  in  its 
Older  and  placed  on  the  trial  list  and  calendar  for  submission  at  a 
specified  session  of  the  court,  and  leave  is  applied  for  and  granted  to 
serve  and  file  briefs  by  a  party  who  is  in  default,  thereby  causing  a 
continuance  until  a  subsequent  session,  the  court  may  not  only  in  its 
discretion  award  against  such  party  taxation  absolutely  of  such  portion 
of  the  ordinary  taxable  costs  made  or  to  be  made  in  the  case  as  it  may 
deem  proper,  but  also  and  in  addition  thereto,  a  reasonable  attorney's 
fee  to  the  opposite  party  for  attendance  of  counsel  at  the  session,  to  be 
taxed  as  a  part  of  the  costs  in  the  case. 

10.  (Briefs — How  Printed.) — All  briefs  shall  be  printed  on  good  book 
«paper  on  pages  eight  inches  wide  and  eleven  inches  long,  small  pica 

type,  leaded  lines;  the  printed  matter  to  be  four  inches  wide  and  seven 
inches  long,  with  a  margin  of  two  inches;  but  the  type  in  which 
extracts  are  printed  may  be  small  pica  solid  or  brevier  leaded.  The 
heading  of  each  brief  shall  show  the  title  of  the  cause,  the  court  from 
which  the  cause  was  brought,  the  names  of  counsel  filing  the  brief  and 
shall  also  indicate  in  whose  behalf  the  brief  is  filed. . 

References  and  Citations.) — Each  brief  shall  by  number  designate 
the  several  pages  of  the  record  containing  matter  bearing  upon  the 
questions  discussed  in  siich  brief.  Every  reference  to  an  adjudicated 
case  shall  be  by  the  title  thereof,  as  well  as  by  the  volume  and  page 
where  it  may  be  found,  and  the  particular  edition  of  any  text  book 
referred  to  must  be  given  in  connection  with  the  cited  page  or  section 
thereof. 

11.  (Costs.) — ^When  the  parties  or  their  attorneys  shall  furnish  their 
printed  briefs  in  conformity  to  the  rules  of  this  court,  or  briefs  and 
printed  abstracts  under  stipulation  for  submission  as  provided  fpr  in 
rule  2,  it  shall  be  the  duty  of  the  clerk  to  tax  a  printer's  fee 
at  the  rate  of  one  dollar  for  every  five  hundred  words  embraced  in  a 
single  copy  of  the  same,  against  the  unsuccessful  party  not  furnishing 


AMENDED  RULES.  ix 

tliesame,  to  be  collected  and  paid  to  the  successful  party  as  other  costs. 
.Vo  costs  shall  he  taxed  for  printing  hriefs  not  printedy  served  and' 
Hied  in  conformity  tcith  the  foregoing  rules.  When  unnecessary  costs 
have  been  made  l>y  either  party  the  court  will,  upon  application,  order 
the  same  to  be  tajced  to  the  party  making  them,  without  reference  to  the 
disposition  of  tbe 
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At  the  session  of  the  supreme  court  of  the  state  of  Nebraska,  No- 
yember  21, 1905,  there  being  present  Honorable  Silab  A.  Holcomb,  chief 
justice.  Honorable  Samuel  H.  Sedgwick  and  Honorable  John  B. 
BAuncB,  associate  Justices,  the  following  proceedings  were  had: 

Mat  It  Please  Yotjb  HoKoks: 

Your  committee  to  whom  was  referred  the  sad  duty  of  preparing 
and  presenting  to  this  court  resolutions  which  should  express  the  high 
esteem  in  which  our  departed  brother  Amasa  Cobb  was  held,  by  leave 
of  court  submit  the  following: 

Resolved,  That  tn  the  death  of  Amasa  Cobb  the  state  has  sustained  a 
distinct  loss  and  the  bar  one  of  its  most  honored  and  revered  members ; 
that  we  recognize  Jn  Amasa  Cobb  an  honorable,  clean,  high-minded, 
patriotic  citizen,  who  in  the  trying  hour  of  his  country's  need  re- 
sponded gallantly  to  Its  call  and  gave  to  his  country  his  best  services 
on  the  field  of  battle  and  in  the  halls  of  congress;  that  General  Cobb 
was  a  man  of  high  character  and  sterling  worth,  and  stood  for  the  best 
thought  of  his  day  and  the  highest  ideals  of  his  time.  His  life  was  a 
constant  inspiration  to  all  who  came  in  contact  with  him  for  higli, 
noble  and  unselfish  living.  For  more  than  14  years  he  was  an  honored 
member  of  this  court.  During  his  entire  public  and  oflacial  career,  no 
tinge  of  suspicion  ever  soiled  his  fair  name,  and  he  discharged  his 
ofilcial  duties  fairly,  impartially  and  fearlessly,  and  rendered  to  his 
country  and  state  lasting  and  valuable  services. 

Resolved,  That  while  he  was  elected  to  high  places,  he  always  bore 
his  honors  with  easy  dignity  and  becoming  gratitude  and  humility,  and 
was  on  such  intimate  terms  with  the  people  as  to  win  their  confidence 
and  high^t  respect.  He  was  a  splendid  type  of  American  manhood. 
always  dignified,  safe  and  conservative. 

Resolved,  That  while  we  deeply  mourn  his  death,  we  are  not  un- 
mindful of  the  fact  that  it  was  his  good  fortune  to  live  beyond  the 
allotted  three  score  years  and  ten,  and  to  live  a  life  full  of  noble, 
patriotic  servioe  to  his  country. 
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Resolved,  That  we  point  with  pride  to  his  career  both  as  a  private 
citizen  and  a  public  servant  in  the  legislative  halls,  on  the  bench,  and 
at  the  bar.  His  whole  life  was  a  busy  and  strenuous  one  for  the  bet- 
terment and  upbuilding  of  the  state,  and  while  we  mourn  his  death, 
it  is  a  great  pleasure  and  consolation  to  find  so  much  in  his  life  to  . 
commend  and  emulate. 

Resolved,  That  we  sympathize  with  the  family  and  relatives  in  their 
alfiictlon,  yet  their  greatest  consolation  and  comfort  should  spring  from 
the  contemplation  of  a  long  and  well  spent  life,  and  the  hopes  that 
spring  from  the  grave  of  a  good  man. 

F.  M.  Hall. 

L.  W.   BiLLINQSLEY. 

CuAS.  O.  Whedon. 

D.  G.  COURTNAY. 

A.  W.  Field. 


Frank  M.  Hall: 

When  a  great  and  good  man  dies,  we  may  with  profit  to  ourselves 
contemplate  the  lessons  !ai  ght  by  his  life.  Indeed,  I  think  it  most 
fitting  that  his  friends  and  associates  should  make  some  permanent 
public  record  of  their  estimate  of  his  work  and  worth  as  a  citizen, 
neighbor,  friend  and  public  servant. 

GENERAL  AaiASA  CoBB  is  dead.  His  work  here  among  us  is  finished. 
We  shall  never  heir  his  voice  in  these  halls  again,  but  all  that  was 
good,  all  that  was  noble,  all  that  was  inspiring  and  elevating  and 
worthy  of  emulation,  still  lives,  for  we  are  persuaded  that  no  good 
thought,  act  or  deed  is  ever  lost. 

What,  then,  are  some  of  the  lessoi^s  from  General  Cobb's  life  that 
we  may  study  with  profit  to  ourselves?  To  be  a  gi-eat  and  good  man 
does  not  mean  that  his  life  shall  embody  all  the  great  intellectual 
qualities  nor  all  of  the  cardinal  virtues.  Any  one  of  the  fundamental 
principles  of  greatness  carried  to  an  unusual  degree  of  perfection  may 
make  a  man  great.  The  same  may  be  said  of  any  of  the  cardinal  -vir- 
tues. When  Ge>'ekal  Cobb  was  among  us,  moving  to  and  fro  in  the 
discharge  of  his  daily  duties  as  a  citizen,  we  realized  that  there  was 
that  in  him  that  made  him  an  unusual  man.  He  had  that  in  him 
and  about  him  that  differentiated  him  at  once  in  a  distinct  manner 
from  all  other  men  in  the  community  that  we  knew.  His  personality 
itself  made  him  a  marked  man.  It  is  true  he  had  not  those  brilliant 
and  striking  intellectual  qualities  that  at  once  set  him  apart  from  his 
fellows,  and  lifted  him  to  a  higher  plane,  and  challenged  the  admira- 
tion and  plaudits  of  the  multitude.    He  had  not  the  gift  of  eloquence 
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thst  Hfto  people  to  a  hlgti  pitch  of  enthusiasm  and  flres  them  with 
new  reeolyes  on  the  burning  Questions  of  the  day.  He  was  in  no 
sense  an  adTOcate  in  the  usual  acceptation  of  that  term.  He  was  not 
aggresslTe  to  an  unusual  degree,  but  quite  the  contrary,  to  the  extent 
that  he  always  shrank  from  a  controversy,  from  conflict  and  collision. 
He  never  liked  that  branch  of  the  law  which  carried  him  into  the 
thick  of  the  fight  and  the  clash  of  the  courtroom.  He  was  in  no  sense 
a  reformer.  In  politics  he  never  got  far  in  advance  of  his  time  or  his 
party.  He  was  not  overly  ambitious  for  places  of  honor  or  power  or 
great  wealth,  and  yet  he  enjoyed  and  appreciated  most  keenly  the 
esteem,  confidence  and  respect  of  his  fellows  that  often  marked  him 
for  political  preferment  and  elevation.  He  had  In  his  youth  been 
deprived  ef  eubstantially  all  of  the  educational  facilities  and  advan- 
tages that  &ie  now  supposed  to  be  indispensable  to  character,  manhood 
and  a  life  of  usefulness.  In  this  regard,  no  one  could  have  been  more 
poorly  equipped  for  a  successful  career  than  he.  What,  then,  was  it 
that  elevated  him  to  a  high  station  of  official  trust  and  great  responsi- 
bility? 

When  the  electors  of  his  district  In  Wisconsin  were  in  need  of  an 
honest  and  able  representative  for  the  Wisconsin  legislature,  he  was 
selected  for  the  place.  When  there,  he  was  selected  by  his  peers  as 
the  .best  man  to  preside  over  the  deliberations  of  the  house  of  repre- 
sentatives and  was  accordingly  chosen  speaker  of  that  body.  Being 
speaker  of  the  house  brought  him  the  opportunity  of  his  life  and  he 
made  the  beet  of  it 

"When  the  president  issued  his  call  for  75,000  volunteers,  there  was 
apathy,  hesitancy  and  even  demur,  but,  with  a  few  stalwart  support- 
era»  he  pushed  forward  Wisconsin's  equipment  of  the  quota  to  answer 
the  call.  He  railroaded  a  bill  through  the  legislature  providing  for 
the  Immediate  transfer  of  the  troops  to  the  front  and  compelling  the 
railroads  to  sidetrack  all  freight  and  passenger  business  for  the  extra 
trains.  Then  he  secured  an  adjournment  of  the  legislature  and  hur- 
ried to  the  country  to  raise  volunteers.  His  vigorous  and  enthusiastic 
work  was  the  chief  interest  in  raising  the  Fifth  Wisconsin  volunteer 
infantry.  When  that  regiment,  afterwards  the  'Iron  Brigade,*  the  most 
famous  of  the  Badger  state's  offering  to  the  war,  was  sent  to  the  front, 
he  went  as  its  first  colonel. 

"Gkkeral  Cobb'b  record  was  unlike  that  of  any  other  hero  of  those 
days,  except  the  ill-fated  Colonel  Baker  of  Oregon,  who  kept  his  seat 
in  the  senate  while  leading  his  regiment  to  the  front    It  was  a  con- 
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stant  strife  between  congress  and  the  army  as  to  which  should  have 
hla  serylces,  and  both  his  state  and  his  colleagues  gave  him  the  most 
distinguished  positions  in  their  power  to  confer.  His  was  a  gallant, 
bold  record.  From  June  4,  1861,  to  December  27.  1862,  he  served  as 
the  colonel  of  the  Fifth  Wisconsin,  and  at  the  battle  of  Williamsburg 
he  commanded  the  regiment.  On  September  17th  at  Antietam  he  com- 
manded Hancock's  brigade. 

"But  while  serving  in  the  field,  his  appreciative  and  loyal  support- 
ers at  home  elected  him  to  congress,  an  honor  conferred  upon  him  for 
three  successive  terms.  Then  succeeded  a  stressful  period.  Genebat. 
Cobb  was  made  chairman  of  the  committee  on  enrolled  bills  of  the 
house,  and  his  duty  in  that  capacity  carried  him  personally  to  the 
president  with  every  bill  that  originated  in  the  house.  « 

"But  no  sooner  was  congress  adjourned  than  he  returned  to  the 
fi^ld.  He  was  brevetted  a  brigadier  general  for  gallant  and  meritorious 
conduct  on  the  field  of  battle  at  Williamsburg,  Golden's  Farm,  Malvern 
Hill  and  Antietam. 

"On  September  10,  1864,  he  again  led  a  regiment  to  the  front  as 
Its  colonel — this  time  the  Forty-third  Wisconsin,  which  he  had  also 
been  Instrumental  in  organizing  and  equipping.  With  this  regiment 
he  served  until  July  7,  1865,  but,  while  in  the  field,  was  again  elected 
to  congress." 

Di  1870  he  came  to  this  state  and  became  one  of  our  prominent 
and  leading  citizens,  organizing  the  First  National  Bank  of  Lincoln, 
and  was  its  president  for  many  years. 

In  1878  he  was  again  honored  by  being  appointed  one  of  the  judges 
of  this  honorable  court  to  fill  a  vacancy  caused  by  the  death  of  Hon- 
orable Chief  Justice  Daniel  Gantt.  He  was  afterwards  twice  elected 
to  the  same  position,  which  he  filled  with  honor  to  himself  and  credit 
to  the  state,  striving  always  to  do  exact  Justice  to  all. 

Daniel  Webster,  speaking  of  Chief  Justice  Story,  said:  "Justice, 
sir,  is  the  great  interest  of  man  on  earth.  It  is  the  ligament  which 
holds  civilized  beings  and  civilized  nations  together.  Wherever  hfer 
temple  stands,  and  so  long  as  it  is  duly  honored,  there  is  a  foundation 
for  social  security,  general  happiness,  and  the  improvement  and 
progress  of  our  race.  And  whoever  labors  on  this  edifice  with  use- 
fulness and  distinction,  whoever  clears  its  foundations,  strengthens  its 
pillars,  adorns  its  entablatures,  or  contributes  to  raise  its  august  dome 
still  higher  in  the  skies,  connects  himself,  in  name,  and  fame,  and 
character,  with  that  which  is  and  must  be  as  durable  as  the  frame 
of  human  society." 
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Bach,  then,  In  brief  and  yery  Imperfectly,  was  the  public  and  official 
life  of  GnrERAL  Cobb.  It  was  not  his  brilliant  official  acts,  nor  his 
brayery  on  the  field  of  battle,  nor  his  eloquence  in  the  halls  of  congress 
that  marked  him  with  a  superiority  outranking  that  of  his  fellows  and 
won  for  him  the  confidence,  respect  and  admiration  of  all  who  knew 
him-  Yet  on  the  battle  field,  none  were  braver,  more  courageous;  on 
the  bench,  always  honest,  cdnscientious  and  industrious;  In  congress, 
loyally  upholding  the  hands  of  our  martyred  Lincoln.  But  I  shall 
think  of  Genekai.  Cobb,  you  will  think  of  him,  and  those  who  learned 
to  lOTO  him  will  think  of  him,  not  so  much  a  man  of  affairs,  not  as  a 
man  of  high  intellectual  attainments,  not  as  an  able  and  efficient  public 
official,  but  aa  a  gentle,  dignified,  high-minded  gentleman. 

I  think  Geivebal  Cobb  had  the  best  manners  of  any  man  I  ever 
knew.    If  any  one  who  knew  him  had  been  asked  to  name  the  most 
dignified  and  best  mannered  man  that  he  had  ever  known,  he  would 
in  all  probability  have  named  General  Amasa  Cobb,  and  herein  lay 
his  strength  and  power  with  men  and  over  men,  and  this  it  was  that 
I  think  differentiated  him  from  other  men.    General  Cobb's  manners 
were  an  index  to  the  whole  man.     Manners  with  him  were  not  an 
empty  form,  a  mere  conventionality,  a  superficial  heartless  attitude 
toward  bis  fellows,  but  were  a  part  of  the  very  fjjbre  of  the  man.    He 
was  a  native  gentleman  in  the  highest  sense  of  the  term.    Always  and 
on  aU  occasions,  in  the  drawing  room,  in  the  office,  on  the  street,  wher- 
ever he  was,  he  was  the  same  sweet  mannered,  deferential,  courteous 
gentleman.    He  treated  every  one,  both  high  and  low,  with  the  greatest 
deference  and  the  most  kindly  consideration.    He  loved  his  fellow  man 
and  treated  him  accordingly.    He  recognized  the  rights  of  his  fellows 
and  exhibited  this  recognition  by  his  considerate  treatment.    No  man 
.ever  met  and  shook  hands  with  General  Cobb  without  having  a  higher 
respect  for  and  a  better  opinion  of  himself.     His  treatment  of  other 
people  was  a  constant  inspiration.    He  sympathized  with  the  weakness 
and  frailties  of  mankind  because  of  his  innate  love  of  his  fellow  man. 
Bis  own  faith  to  man  was  so  genuine  and  ingratiating  that  he  made 
men  believe  in  themselves.    What  higher  and  nobler  service  can  you 
render  to  yonr  fellow  man  than  this?    For  who  does  not  know  that 
despair  and  discouragement  is  the  gateway  to  ruin,  while  hope  and 
self-reepect  lead  to  higher  and  nobler  living?    It  was  these  noble  quali- 
tieB  of  head  and  heart,  developed  to  an  unusual  degree,  that  made 
Genbul  Cobb  a  power  for  good  in  the  community. 

liove  for  yonr  fellow,  man  may  manifest  itself  in  a  kind  word,  a 
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gently  smile,  the  twinkle  of  the  eye,  the  intonation  of  the  TOlee,  the 
shake  of  the  hand,  and  in  a  hundred  different  ways.  In  the  simplicity 
of  his  life,  the  gentleness  of  his  manner,  his  kindly  and  considerate 
treatment  of  others,  and  at  the  same  time  his  courtly  and  dignified 
hearing,  these  qualities,  taken  in  connection  with  his  high  sense  of 
honor  and  strict  integrity,  hrought  him  at  once  into  such  close  and 
Intimate  relations  with  his  fellow  man  as  to  touch  his  life  with  noble 
resolves,  new  desires,  and  fresh  ambitions.  In  this  way,  his  long  and 
useful  life  was  a  constant  source  of  strength  and  inspiration  to  others. 
The  power  of  such  a  life  for  good  In  a  community  cannot  be  measured 
or  even  estimated. 

To  be  a  great  man,  It  Is  not  necessary  that  one  should  be  an  Alex- 
ander Hamilton,  of  whom  it  is  said  "that  the  poise  and  at  the  same 
time  the  dash  of  his  manner,  the  grooved  precision  of  his  mental 
processes,  the  fluent  charm  of  his  conversation,  the  grace  of  hlB  de- 
meanor, these  qualities,  when  considered  iti  connection  with  his  power 
in  the  realm  of  affairs,  make  him  one  of  the  most  exquisite  specimens 
of  the  human  species  ever  produced  in  the  history  of  civilization." 
Nor  a  Daniel  Webster,  of  whom  it  was  said,  "his  massive  mind  bright- 
ened all  beneath  the  sun."  It  was  the  high  character  of  GEmsBAi.  Cobb, 
rather  than  his  great  intellectual  gifts,  his  lofty  Ideals  a&d  sense  of 
justice,  rather  than  his  official  acts,  that  made  his  life  so  rich  and 
fruitful.  It  was  the  conduct  of  a  life  on  a  high  moral  plane— right 
thinking,  noble  acting,  and  simple  living  that  made  his  life  such  a 
splendid  contribution  to  civilization.  The  whole  trend  of  his  long  and 
useful  life  was  along  proper  lines  and  in  the  right  direction.  It  was 
the  constant  and  steady  flow  from  his  dally  life  of  a  stream  of  lofty 
patriotism,  unselfish  love,  tender  sympathy,  a  high  and  Just  regard  for 
the  rights  of  others,  mingled  with  a  strict  integrity  rather  than  the 
scintillations  of  a  brilliant  intellect  or  a  spasmodic  burst  of  genius  or 
civic  virtue,  that  made  his  life  such  a  noble  heritage.  This  is  charac- 
ter.  It  is  righteousness  burned  in  the  soul.  It  is  the  link  which  binds 
man  to  the  divine.  "In  nobility  of  soul  and  In  elevation  of  character, 
we  are  heirs  not  merely  of  the  ages,  but  of  eternity."  "A  good  name  is 
rather  to  be  chosen  than  great  riches,  and  loving  favor  rather  than 
silver  and  gold." 

The  shame  of  the  United  States  senate,  with  several  members  under 
Indictment  or  convicted  for  crimes  or  known  to  be  unscrupulous  cor- 
ruptlonists,  the  department  officers  of  hl£^  standing  selling  official 
secrets  as  if  they  were  produce,  the  men  entrusted  with  vast  trust 


AMASA  COBB.  xvii 

fandt  for  purpoBMi  wlildi  ong^t  to  make  their  eiutody  a  laered  <sharge 

greedfly  usiiis  tbe  monej  of  other  people  for  their  own  benefit^  is  dxtb, 

not  to  the  lack  of  capacity  or  even  the  want  of  opportunity,  bnt  to 

the  fact  that,  when  tested,  their  characters  failed  and  they  proved 

unworthy  of  confidence;  their  moral  fibre  was  not  strong  enong^  to 

withstand  the  temptation.    It  is  doubtfol  If  ever  In  the  world's  history 

the  field  of  honest,  manly  and  unselfish  endeavor  was  so  rich  and  vast 

in  opportunity  aa  at  the  preaoit  tlmeu    In  every  departm^it  of  hnmaa 

activity  the  cry  goes  up  tm  men  of  character  and  sterling  worth,  men 

whose  glory  and  fSame  spring  from  duty  well  done,  men  who  have  an 

abiding  faith  in  the  eternal  and  everlasting  principles  of  rectitudOb 

men  with  lofty  ideals  and  the  heroic  courage  to  strive  for  them.    The 

world  stands  amawKJ  at  the  tasks  of  human  endeavor  at  the  present 

time.   Truly, 

*n?7e  aie  Uving^  we  aie  dweUlng^ 
In  a  snuid  and  awfbl  time; 
In  aa  ase  on  agee  teUln^, 
1^  be  living  is  BabUme.** 

If  the  frttiti<m  of  our  hopes  are  ever  realized  on  the  governmental, 
industrial  and  commercial  problems  now  confronting  us,  it  will  be 
throu£^  the  consecrated  efforts  of  men,  the  inspiration  of  whose  lives 
is:  "^e  that  saTOth  his  life  shall  lose  it,  and  he  that  loseth  his  life 
shaU  save  it** 

It  was  my  privilege  to  begin  the  study  of  law  in  the  law  ofiice  of 
Cobb  it  Marquette^  and  to  be  on  most  intimate  terms  of  friendship  with 
both  of  these  men  uutil  their  death.  I  owe  them  a  lasting  debt  of 
gratitude.  In  life^  I  loved  and  honored  them;  In  death,  I  cherish  and 
reveve  their  blessed  and  hallowed  memory.  Though  they  are  gone 
from  among  us  and  their  work  here  is  finished,  their  noble  deeds  shall 
abide  as  a  splendid  heritage.  Their  spirits  have  entered  that  great 
court  beyond,  to  be  Judged  by  Him  who  always  tempers  his  Judgment 
with  mercy,  sad  where  they  shall  receive  their  full  reward  for  all  of 
their  noble  and  unselfish  deeds.  Peace  to  their  ashes  and  eternal 
f^dty  to  their  souls!  In  the  wisdom  and  providence  of  God,  such 
spiritB  do  not  die.  They  are  immortal  In  a  spirit  of  reverence  and 
humility,  I  lay  my  tribute  of  love  and  gratitude  at  their  sacred  shrines. 

Ita  inspired  Victor  Hugo,  in  the  closing  years  of  his  life,  speaking 
from  a  ridi  and  varied  experience,  gave  utterance  to  the  following: 

n  ftel  in  myself  the  future  life.  I  am  rising,  I  know,  toward  the 
sky.  The  sonshiiis  is  over  my  head.    Heavea  lights  me  with  the  reflec- 
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tion  of  tinknown  worlds.  Ton  say  the  floul  is  nothing  but  the  result 
of  bodily  powers;  why,  then,  is  my  soul  the  more  luminous  when  my 
bodily  powers  hegin  to  fail?  Winter  is  on  my  hted  and  eternal  spring 
in  my  heart.  The  neaarer  I  approach  the  end  the  plainer  I  hear  around 
me  the  immortal  symphonies  of  the  worlds  which  invite  me.  It  is  mar- 
velous, yet  simple.  It  is  a  fairy  tale,  and  it  is  a  history.  For  half  a 
century  I  have  been  writing  my  thoughts,  In  prose,  yerse,  history, 
philosophy,  drama,  romance,  tradition,  satire,  ode,  song — I  have  tried 
all,  but  I  feel  that  I  have  not  said  the  thousandth  part  of  what  Is  in 
me.  When  I  go  down  to  the  grave  I  can  say,  like  so  many  others,  'I 
have  finished  my  day's  work,  but  I  cannot  say  I  have  finished  my 
life's.'  My  day's  work  will  begin  the  next  morning.  The  tomb  is  not 
a  blind  alley;  it  is  a  thoroughfare.  It  closes  with  the  twilight  to  open 
with  the  dawn.  I  improye  every  hour  because  I  love  this  world  as 
my  fatherland.  ySy  work  is  only  a  beginning.  My  work  is  hardly 
above  its  foundation.  I  would  be  glad  to  see  it  mounting  and  mounting 
forever.    The  thirst  for  the  infinite  proves  infinity." 

The  death  of  our  departed  brother  is  only  another  solemn  reminder 
of  the  mutability  of  human  life  and  the  incompleteness  of  human 
ambition  that  should  determine  each  one  of  us  to  devote  himself  more 
earnestly,  more  unselfishly,  more  worthily,  to  the  duties  we  owe  to  our 
Ood,  our  country,  and  our  fellow  man. 

Chakldb  0.  Whjdon: 

Amaba  Oobb,  in  honor  of  whose  memory  the  regular  proceedings  of 
this  court  are  at  this  time  interrupted,  was  bom  at  Palestine,  Craw- 
ford county,  Indiana^  on  the  27th  day  of  September,  1823,  the  tenth  of 
a  family  of  twelve  children.  In  his  youth  he  was  for  some  time^  em- 
ployed as  a  clerk  in  his  native  state,  and  later  removed  to  Wisconsin, 
where  for  four  years,  with  no  marked  degree  of  success,  he  engaged  in 
lead  mining.  While  engaged  as  a  clerk  and  as  a  miner,  and  whll^ 
serving  as  a  soldier  in  the  Mexican  war,  he  devoted  his  leisure  to 
the  study  of  the  law.  On  the  9th  day  of  June,  1847,  before  the  birth  of 
two  of  the  present  members  of  this  court,  and  before  the  third  had 
arrived  at  the  age  of  eighteen  months,  young  Ck)BB  enlisted  as  a  pri- 
vate in  company  B,  Second  regiment,  Illinois  volunteers,  in  the  war 
with  Mexico.  His  regiment  was  mustered  into  service  on  the  26th 
day  of  the  same  month,  and  he  served  until  the  reg^iment  was  mustered 
out  at  Alton,  Illinois,  on  the  20th  of  July,  1848.  He  was  admitted  to 
the  bar  after  his  military  services  terminated^  and  in  1850  mm  elected 
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district  attorney  for  bis  dl9trict  In  the  state  of  Wisconsin,  and  In  1852 
was  elected  to  aerre  a  second  term  of  two  years.     Before  that  term 
expired  he  waa  elected  to  the  state  senate,  and  served  a  term  of  two 
yeaza.    He  was  adjutant  general  of  Wisconsin  from  1855  to  1858.     In 
the  legislature  he  awakened  the  hostility  of  certain  Interests  by  oppos- 
ing a  scheme,  wbicli  had  for  its  object  the  unwarranted  acquisition  of 
public  lands  granted  to  the  state  by  congress  to  aid  in  the  construction 
of  internal  improvements.    A  determined  but  futile  attempt  was  made 
to  prevent  his  reelection  to  the  legislature.    In  1860  he  "was  elected  to 
the  house,  and  when  the  legislature  assembled  in  1861  he  was  elected 
speaker.     At  the  called  session  In  May,  1861,  he  was  again  chosen 
speaker.     Upon  the  adjournment  of  the  called  session  he  enlisted  in 
the  war  of  the  rebellion,  and  was  by  the  governor  commissioned  as. 
colonel  of  the^  Fifth   regiment,  Wisconsin   Infantry   volunteers.     He 
senred  aa  colonel  of  that  regiment  until  December,  1862,   when  he 
tendered  his  resignation,  having  been  elected  a  member  of  the  38th 
congress.     Having  served  one  term  In  ccngress,  he  again  enlisted  and 
was  commissioned  colonel  of  the  43d  Wisconsin.    While  serving  in  the 
field  in  1864,  he  was  again  elected  to  congress  and  was  by  the  secretary 
of  war  ordered  to  Washington  In  December,  1864,  to  take  his  seat. 
Upon  the  adjournment  of  congressr  he  returned  to  his  regiment  and 
served  nntil  the  dose  of  the  war,  being  mustered  out  June  24,  1865. 
He  was  hrevetted  brigadier  general  of  volunteers  March  13,  1865,  for 
gallant  and   distinguished   services   at   the   battles    of   Williamsburg, 
Grolden'B  Farm,  Malvern  Hill  and  Antietam.    He  was  again  elected  to 
rongrefls  in  1866,  and  again  In  1868.    He  came  to  Lincoln  in  1870,  and 
engaged  In  the  practice  of  law.    He  organized  the  First  National  Bank 
of  this  city,  of  which  he  was  president  until  his  appointment  as  one  of 
the  judges  of  this  court  upon  the  death  of  Judge  Gantt  in  1878.    He 
was  elected  mayor  of  the  city  of  Lincoln,  in  1875,  and  served  one  term. 
In  1878  he  was  by  appointment  made  a  member  of  this  court,  and  by 
that  appointment  and  successive  elections  remained  a  member  of  the 
court  nntll  January,  1892,  when  he  resumed  the  practice  of  his  profes- 
sion, in  which  he  remained  until  his  death  July  5,  1905. 

Snch  is  an  all  too  brief  biographical  sketch  of  the  life  of  General 
Amasa  Cobb.  He  lived  during  the  administration  of  twenty-one  out  of 
twenty-fire  presidents  of  the  United  States.  He  participated  in  the 
greatest  civil  war  of  modem  times,  and  lived  to  see  the  time  when  the 
heartrlramingB  and  animosities  of  that  conflict  were  forgotten.    Rarely, 
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indeed,  does  It  Ml  to  the  lot  of  man  In  the  lapse  from  youth  to  age 
to  experletoce  so  much  of  varied,  actire  public  life.  His  fidelity  to 
every  trust,  his  honprable  discharge  of  every  duty,  endeared  him  to 
the  hearts  of  men.  His  loyalty  and  patriotism  were  of  that  character 
which  is  the  nation's  hope,  the  guaranty  of  its  perpetuity.  American 
citizen,  warrior,  statesman,  sage;  green  be  bis  grave  and  peaceful  his 
sleep! 

LOSBNZO  W.  BEUCJKGSUCT! 

AS  a  testimonial  and  tribute  to  the  memory  of  the  late  Amasa  Cobb, 
and  evidencing  the  general  esteem  and  love  for  his  virtues,  and  In 
compliance  with  the  mandates  of  this  tribunal,  we  have  submitted 
resolutions  respecting  his  life,  to  be  spread  upon  the  records  of  this 
court. 

His  fame,  and  memory  of  his  gracious  presence,  need  not  the  voice 
of  eulogy,  for  he  made  his  own  place  in  history  "safe  against  the  tooth 
of  time  and  razure  of  oblivion."  There  is  neither  time  nor  necessity 
to  trace  in  detail  his  career.  Simple  in  his  manner,  frugal  in  his 
habits,  he  maintained  through  a  life,  much  of  it  devoted  to  the  public 
service,  an  honorable  and  meager  competency,  content  to  support  the 
dignity  of  oflaclal  position  upon  thejBmolument  which  the  law  assigned. 
He  had  an  early  discipline  in  the  stem  and  healthful. school  of  poverty. 
His  alloted  period  of  existence  for  his  work  was  distributed  over  more 
than  four  score  years,  crowned  with  an  honorable  and  enduring  record. 
He  was  profoundly  sincere  and  earnest;  he  had,  too,  the  generosity, 
tdlerance,  and  magnanimity,  which  are  inseparable  from  true  nobility. 

The  passing  out  of  our  friend,  Gicneral  Amaba  Cobb,  at  his  home  In 
the  golden  state,  was  as  quiet  as  the  outgoing  of  the  evening  twilight. 
Forty-four  ^ears  ago,  at  the  time  of  supreme  peril,  when  this  nation, 
through  its  great  leader,  Abraham  Lincoln,  called  upon  twenty-two 
states  to  meet  around  her  altar  and  defend  her  life,  Amasa  Cobb  was 
one  of  the  first  to  respond  to  that  call  in  the  state  of  his  residence, 
Wisconsin,  where  he  raised  a  regiment  for  active  service.  Both  from 
his  father's  a&d  mother's  loins  he  inherited  heroic  blood.  As  colonel, 
both  aa  regimental  and  brigade  commander,  in  the  army  of  the  Po- 
tomac, he  led  his  command  in  many  bloody  battles,  doing  his  full 
measure  of  duty  as  an  intrepid  soldier.  After  the  civil  war  he  gave 
his  cot^ntry  faithful  service  in  the  national  halls  of  legislation.  For 
many  years  he  was  aai  honored  member  of  this  august  tribunal,  wherein 
his  integrity  was  infleziblOb  a&d  bia  composed  and  keen  sense  of  Justice 
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eiw  eoounanded  respect.  He  was  strong  and  siiioere.  Re  nerer  ev&ded 
u  iasae^  and  never  apologized  for  his  decisions.  His  sympathies  were 
bounded  hy  no  lines  of  creed,  nor  condition,  nor  race^  but  were  hroad 
as  hnmanitj.  His  integrity  was  never  attacked.  All  who  knew  Qszr- 
DAi  Con  bear  unqualified  praise  of  his  goodness  of  heart,  kindness  of 
manner,  amiable  disposition,  and  courteons  demeanor  to  all;  also  of 
firm  belief  in  the  Integrity  of  all  of  his  purposes. 

One  of  the  misfortimes  of  public  men  is  to  be  misjudged  Ijy  those 
who  know  them  not.  However,  but  few  of  the  shafts  of  ignorance  or 
malice  fsQ  upon  him.  With  cheerful  courage  he  ever  discharged  his 
duties  as  husband,  father,  friend,  citizen,,  soldier  of  the  republic  and 
servant  of  the  state.  In  him  we  saw  the  intrepid  soul  that  strove  for 
the  nobility  of  the  strong  man,  whom  no  outer  circumstances  could 
unusually  depress,  or  exultantly  unbalance;  the  man  who  is  not  unduly 
elated  ow  success,  or  dismal  over  failure;  who  is  not  at  the  mercy 
of  circumstances,  sad  today,  because  things  are  troublesome,  and  Joyful 
touMrrow,  because  they  are  easy;  striving  always  to  be  balanced, 
strong,  serene,  composed  and  Just  If  troubles  did  come  upon  him, 
as  they  did  mo^  than  once,  and  particularly  one,  that  was  sudden, 
horrible  and  appalling,  his  mind  reposed  in  the  Eternal,  where  no 
trouble  comes.  If  friends  and  earthly  possessions  were  lost,  he  reverted 
to  that  wealth  of  wisdom  and  spiritual  life  that  could  not  be  taken 
from  him.  His  higher  self  has  secured  freedom  from  the  limitations, 
the  pains  and  disabilities  of  the  body.  We  do  not  think  of  our  friend 
as  dead,  unconscious  dust;  but  as  an  eternal  conscious  spirit,  on  a 
higher  mission,  helpfully  strengthening  us  for  better  lives  here  and 
hi  the  great  beyond  by  memories  of  his  noble  deeds.  When  his  sun  of 
Ufa  was  setting,  and  he  was  confronted  by  hopeless  invalidism,  his 
words  and  every  action  were  those  of  calm  deliberation.  The  memory 
of  his  character  is  a  valued  heritage  for  posterity. 

Aucaer  Watkxns,  Si.: 

It  is  a  social  duty  as  wdl  as  a  personal  pleasure  to  the  generous 
minded  to  adcnowledge  and  poriray  the  qualities  that  have  distin- 
golahed  onr  fellow  men,  and  more  especially  the  more  distinguished 
amooi;  onr  fellows.  The  function  which  now  engages  us,  in  memory 
of  a  public  man,. is  both  subjective  and  objective  in  its  effect,  in  that 
It  awakens  and  stimulates  our  otherwise  dull  or  dormant  sentiment  of 
jlrtlsnthTopie  appredation  and  shows  to  others  an  object  lesson  of 
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life— an  appraisement  ef  mental  aaad  moral  capiadtj  manitait  In  char- 
acter and  effectlTe  In  achieyement 

It  1b  meet,  therefore,  to  briefly  examine  the  character  and  career  of 
the  subject  of  this  most  proper  ceremony,  and  disclose  their  salient 
features.  But,  first,  let  us  note  how  like  an  open  book  the  characters 
of  men  are  read  by  those  about  them;  how  like  a  city  set  on  a  hill,  and 
whl<di  cannot  be  hid,  the  world  at  large  discerns  the  minds  and  motives 
of  Its  Indiyldual  components.  In  all  the  walks  and  relations  of  our 
liyes  "there's  a  chlel  amans  us  takln'  notes."  This  consideration  lends 
some  special  fitness  to  my  contribution  to  this  service  of  honor  and 
regard;  for  I  was  familiar  with  JinxiB  Cobb's  reputation  as  he  made  It 
during  the  first  phase  of  his  career,  extending  through  twenty-five  years 
in  his,  and  my,  Wisconsin  home.  I  might,  perhaps,  more  accurately 
say,  his  first  career;  for  he  had  two  distinct  courses  of  life;  and  en- 
forced labor,  self-denial  and  even  hardship  were  the  firm  foundation 
of  the  staying  qualities  which  were  the  safe  framework  of  his  more 
than  half  a  century's  active  and  successful  life. 

Forty  years  ago  lawyers  were  easily  leaders  in  the  social  orgasilza- 
tion;  and  this  was  especially  true  in  the  rural  or  less  cosmopolitan 
communities.  In  each  country  town  the  worthy  lawyer  was  "guide, 
philosopher  and  friend"  to  a  large  formal  and  Informal  clientele;  and, 
in  lesser  measure  and  degree,  this  Is  still  true.  There  is  no  more 
useful,  honorable  or  enviable  social  relation  than  that  of  the  "country" 
lawyer  who  enjoys  the  confidence  of  his  community.  In  those  earlier 
days  the  names  of  the  leaders  of  the  bar  were  household  words  through- 
out the  county,  and  their  character  and  characteristics  were  familiarly 
known,  discussed  and  graded.  But  by  the  general  dispersion  of  intelli- 
gence^  once  a  monopoly  of  the  "learned  professions,"  and  the  now  easy 
dominance  of  business  over  our  lives,  lawyers  have  become  chiefs, 
guides  and  defenders  of  commercial  enterprises.  Thus,  as  a  boy,  long 
before  I  personally  knew  Jxtdge  Ck>BB,  I  right  well  knew  his  public  rat- 
ing; and  these  popular  estimates,  though  sometimes  superficial,  were  in 
general  true  and  fair.  But  to  fill  the  public  measure  a  legal  leader 
must  then  have  been  clad  In  shining  armor  with  a  lance  that  was  swift 
and  keen,  and  with  versatile  tongue. 

**B'en  though  vanqulBhed,  he  could  aigne  stilL" 
But  Judge  Cobb  was  of  the  Sir  Galahad,  rather  than  the  Dalgetty  type, 
and  the  sober  color  both  oi  his  outward  equipment  and  his  inward 
qualities  scarcely  matched  the  more  glittering  gifts  of  his  competitors 
for  public  favor. 
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In  IQb  first  career,  Judqe  Cobb  successfally  graduated  from  those 
graded  Ticissitudes  which  are  a  common,  and  often  cruel,  test  of  fitness 
for  snrrival,  and  so  the  common  precursor  or  cause  of  the  self -depend- 
oit  boy's  rounded  and  successful  experience.  First,  laborer  and  "pros- 
pector" In  the  lead  mines,  and  some  time  country  school  teacher,  now 
and  tben  snatching  a  fugitive  hour  fbr  study  of  the  law,  his  Intended 
profession;  then  Justice  of  the  peace,  soldier  in  the  Mexican  war,  twice 
member  of  the  legislative  assembly,  adjutant  general  of  Wisconsin, 
thrice  In  snccesslon  member  of  the  national  house  of  representatives, 
and  during  this  last  service  organizer  and  head  of  one,  and  afterwards 
at  the  head  of  another,  regiment  of  volunteers  of  the  civil  war. 

This,  truly,  was  in  itself  a  career  varied  and  rounded,  and  such  as 
only  the  few  possess  capacity  to  achieve  or  courage  to  encounter.  And, 
then,  after  a  quarter  century's  active  experience  in  pioneer  state-build- 
ing, and  in  defense  of  the  structure,  attracted  by  the  prospectus  of  the 
novelty  fiat  capital  city  of  Nebraska,  he  goes  forth  to  the  second  west, 
there  adventuring  and  successfully  running  a  second  course  of  life  and 
taldng  an  important  part  in  the  structural  work  of  the  state  and  its 
capltaL 

In  this  formative  stage,  society  and  public  affairs  especially  were,  of 
course,  largely  in  the  hands,  or  under  the  influence  of,  the  flotsam  and 
Jetsam,  whic^  advanced,  or  rather  retreated,  on  the  western  stream  of 
emigration,  anon  clinging  temporarily  to  some  likely  harbor,  or  all  but 
hopelessly  and  aimlessly  stranded  on  its  shores,  to  take,  it  might  be, 
a  half-adTenturous,  half-confident  step  in  a  new  start  with  the  more 
substantial  and  resolute  pioneer  home-builders,  but  with  the  likely 
chance,  after  a  brief  and  mutually  unprofitable  sojourn,  of  being  again 
caught  by  the  ever  flowing,  fascinating  tide  and  moved  on  to  new,  but* 
similar  scenes,  fortunes  and  uses,  until  the  farthest  of  the  progressive 
western  "openings"  and  its  last  opportunities  are  again  misused  or 
altogether  missed.  Judge  Ck>BB'B  substantial  capital  of  character,  ex- 
perience and  property  ,reenforced  by  such  special  qualities  as  deserved 
public  confidence,  served  in  some  sort  as  ballast  and  rudder  to  the 
crude  and  rude  craft  which  is  the  beginning  of  each  ship  of  state,  and 
as  a  check  upon  the  excesses  which  especially  marked  and  marred  the 
beginnings  of  this  commonwealth  and,  peculiarly,  of  its  capital  town. 
In  any  country  but  ours,  I  think,  a  man  of  Judge  Cobb's  position  and 
prestige  would  have  put  them  to  advantageous  use  in  the  well-developed 
field  of  binding  beauty  and  richness,  where  they  were  acquired,  and 


xxiv  IN  MEMOKIAM— 

would  have  been  of  most  effect.  Bnt  was  not  this  repeated  adventure 
in  pioneering  and  state-bulldlng  prompted  by  the  still  lurking  spirit  of 
our  English  forbears  which  ever  Impelled  them  to  the  ends  of  the 
earth»  subduing,  colonizing,  constructing  and,  distinctively  among  all 
peoples,  holding  against  all  competitors  and  all  vicissitudes.  And  Is  it 
not  to  this  restless  and  resistless  inheritance  of  the  vikings  of  our 
prairie  main  that  we  owe  the  mighty,  the  marvelous,  the  magical  sub- 
jugation and  regeneration  of  its  unpromising  expanse?  Jttdge  Cobb's 
r.nuBually  long  and  steady  occupation  of  the  public  eye  must  be  at- 
tributed to  unusual  qualities  of  the  recipient  of  the  implied  confidence 
and  high  regard.  What  were  these  qualities?  First  of  all,  I  think*  he 
was  level  both  in  his  mental  and  moral  faculties  and  processes.  It  may 
not  be  said  that  he  was  a  brilliant  lawyer  or  soldier  or  a  profound  or 
keenly  discriminating  Jurist;  and  yet  it  may  well  be  that  he  was  more 
useful  than  If  he  had  be€(n  both  brilliant  and  profound.  His  generally 
safe  judgment,  and  upon  the  bench,  especially,  the  fact  that  his  awards 
were  reached  through  honest  and  painstaking  intent  to  find  justice  and 
do  equity,  won  and  deserved  public  recognition,  confidence  and 
esteem  and  constituted  his  chief  judicial  virtue.  From  the  first,  in 
his  Nebraska  practice,  he  professionally  served  powerful  and  influential 
corporations;  but  he  served  without  subserviency;  and  in  a  time  of 
common  suspicion  and  too  common  dereliction  he  was  not  suspected  of 
carrying  corporate  allegiance  to  the  bench  or  other  public  function. 
By  an  unusual  fealty  duty  was  his  dictator  and  the  sword  and  shield 
of  his  moral  stability.  There  were  more  brilliant  and,  in  a  sense,  abler 
men  at  the  local  bar  where  his  first  career  began  and  closed,  and  yet 
in  the  long  run  he  distanced  those  apparently  more  favored  rivals.  "If 
the  flights  of  Dryden  are  higher.  Pope  continues  longer  on  the  wing. 
If  of  Dryden's  fire  the  blaze  is  brighter,  of  Pope's  the  heat  is  more  regu- 
lar and  constant"  Serene  and  shrewd  common  sense  were  a  safe  sub- 
stitute for  those  more  showy  qualities  and  a  sure  retreat  for  wise  de- 
liberation and  judgment  "It  is  not  the  billows,  but  the  calm  level  of 
the  sea,  from  which  all  heights  and  depths  are  measured."  Through- 
out his  long  period  of  official  life,  during  which  he  must  have  breathed 
constantly  the  atmosphere  of  intrigue  and  finesse,  he  remained  less 
tainted  by  them  than  most  men  subject  to  like  environment.  Though 
his  public  acts  and  their  motives  might  be  criticised,  his  rectitude  was, 
I  believe,  never  seriously  questioned,  and  he  emerged  from  his  first 
overt  public  temptation  with  the  sobriquet  of  "Honest  Cobb."    In  pres- 
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oit  emUusUiis  duKracterlsUes  of  pabUe  meo,  this  seemB  indeed  a  proad 
aad  predouB  legMgr  to  his  memory.  Not  the  least  of  Jxtdqe  Cobb's 
fixtam.  It  seemi  to  me,  was  that  he  was  unused  "The  applause  of  listen- 
ing senates  to  command."  Though  he  escaped  the  American  vice  of 
Bpeedi<maktng,  because  he  was  unobtrusive,  he  was  unobtrusiye  partly 
because  he  lacked  the  speech-making  gift;  and  his  considerable  and  con- 
tinued BQOoess  as  a  public  man,  where  public  life  is  so  largely  based 
oa  the  tltiUaUcm  and  the  tricks  of  talk.  Is  the  more  remarkable.  Cer- 
tainly not  the  least,  and  perhaps  the  greatest,  of  Jxtdct  Cobb's  yirtues 
was  that  he  was  a  gentleman,  and  particularly  in  the  true  or  unconven- 
tional sense.  The  snaTity  and  graciousness  of  his  demeanor  were  spon- 
taneous and  persistent,  and  yet  he  doubtless  appreciated  their  great 
Taloe  la  the  equipment  for  competitiTe  struggle  so  well  as  not  to  dis- 
courage their  manifestation.  They  were  as  persistent  a&d  seemed  as 
natural  as  Nebraska  sunshine,  and  lent  a  charming  grace  to  a  peren- 
nially dignified  deportment  These  gifts  of  demeanor  served  him  in 
good  stead  from  the  first  One  of  those  typical  Norwegians  who  spring 
from  a  cobbler's  bench  to  affluence  and  leadership,  and  who  was  an 
early  settler  in  Judos  Cobb's  county  £n  Wisconsin,  always  asked  kindly 
about  him  oh  my  visits  to  the  old  home.  The  last  time  I  saw  him,  he 
told  me  that  In  1846  Judoi  Cobb  came  to  his  shop  in  a  country  com- 
munity, not  far  from  MineraJ  Point,  and  ordered  a  pair  of  boots,  saying 
that  he  needed  them  before  beginning  to  teach  the  coming  term  of  the 
district  school,  but  would  not  be  able  to  pay  for  them  until  pay  day 
came.  "Did  he  get  the  boots  without  the  payf'  I  asked.  "Sure!  His 
face  was  good  enough  for  that,"  was  the  ready  answer. 

The  sympathetic  charity,  the  serenity,  the  contentment,  the  moral 
excellence  of  Junoa  Cobb's  long  life  illustrate  the  futility  and  unwisdom 
of  prescribing  one  set  of  beliefs  or  ethical  sanctions  for  our  guidance 
through  this  reputed  vale  of  tears;  for  though  he  discarded  dogma 
and  ehmg  to  no  creed,  he  yet  walked  nprighUy  all  the  days  of  a  serene 
and  sonny  life,  finding  God  in  the  supreme  order  of  the  universe  and 
serving  Him  in  loyal  observance  of  its  laws;  and  when  the  shadow  of 
the  dark  unknown  descended  upon  him,  he  was  still  courageous  and 
coQtMit,  fearing  no  evlL  Men  by  millions,  and  of  as  many  minds, 
seek  and  approach  the  highest  goal  of  life  along  all  the  radii  of  the 
aU-oomprehensive  elrde  of  beliefs  or  non-beliefs,  as  they  may  be  de- 
noted by  superficial  systems  of  nomenclature.  Faith  is  an  attitude,  a 
condition,  common  to  sH,  though  in  differing  degree.    Faiths  are  con- 
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dltlons  praoedent,  prescribed  and  often  proscriptlve  rules.  Of  faith 
JuME  Cobb  possessed  a  plentitude  of  faiths  a  paucity.  And  his  faith 
iras  not  of  that  kind 

"Tbat  lives  in   thought 
On  comforts  which  this  world  postpones; 
That  idly  looks  on  life  and  groans 

And  shuns  the  lessons  love  has  taught; 
Which  deems,  that  after  three  score  years, 
Love,  peace  and  Joy  become  its  due; 
That  timid  wishes  should  come  true 
In  some  safe  spot,  untouched  by  fears." 

But  he  the  rather 

'^Looked  on  life 
As  present  chance  to  prove  his  heart. 
As  time  to  take  the  better  part 
And  stronger  grow  by  constant  strife. 


So  bent  that  they  he  loves  shall  find 
;  This  earth  a  home  both  rich  and  fair. 

That  he  is  careless  to  be  heir 

To  all  inheritance  behind." 

• 

But  though  living,  aspiring  and  striving  in  and  for  this  world  and 
not  averse  to  gaining  a  fair  share  of  its  bounties,  yet  his  desires  and 
activities  were  normal,  employing  the  mod^te  means  to  the  moderate 
end,  and,  though  now  contemned  and  despised,  yet  a  wholesome  example 
when  pernicious  predept  excites  to  the  pernicious  practice  of  abnormal 
strenuousnees,  and  as  end  rather  than  means.  Baneful  example,  en- 
couraged by  preaching  of  those  who  sit  in  high  places,  leads  our  youth 
and  even  our  maturer  manhood  to  affect  and  emulate  the  overstrained 
life,  to  take  for  pattern  the  monster  rather  than  the  normal  man,  and 
for  criterion  the  monstrosity  rather  than  normal  achievement  Judge 
Cobb  loved,  without  ostentation,  the  simple  life,  sparing  its  often  rapid 
vaunting.  Does  not  the  summing  up  of  Judge  Gobb*s  serene,  moderate, 
wholesome  and  yet  influential  and  effective  life  at  least  beckon  us  back 
from  this  misled  and  dangerous  tendency  to  normal  and  healthier  as- 
piration, effort  and  conditions? 

Chief  Justice  Holcomb,  on  behalf  of  the  court,  responded  as  follows: 

It  is  altogether  fitting  and  proper  that  we  pause,  while  engaged  in 
the  ordinary  business  of  the  court,  to  take  note  of  the  fact  that  one  who 
has  practiced  at  the  bar  and  adorned  the  bench  in  times  past  has  Joined 
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Unt  vast  glleiit  tbrons  tn  the  great  beyond;  to  pay  our  tribute  of  re- 
spect of  bia  memory,  and  to  make  suitable  acknowledgement  of  tbe  serv- 
ices he  rendered  to  the  nation,  the  state  and  his  fellow  men,  during 
a  long  and  honorable  career.  We  join  heartily  in  what  has  been  so 
eloquently  and  aptly  said  by  those  well  qualified  to  speak  concerning 
tbe  character  and  Ufework  of  our  departed  brother.  The  sentiments 
expressed  in  the  resolutions  presented,  and  In  the  addresses  deliyered 
in  respect  thereto,  find  a  responsive  chord  in  our  hearts,  and  we  beg 
to  be  permitted  to  adopt  them  as  our  own.  In  view  of  all  that  has  been 
00  well  and  i^propiiately  said  by  those  who,  because  of  intimate  social 
asd  professional  lelatlonB  with  Judge  Cobb  in  his  lifetime,  are  best 
qualtiled  to  testify  to  his  virtues  and  accomplishments  in  life,  It  seems 
hardly  necessary  or  proper  that  we,  less  well  acquainted,  should  attempt 
to  add  anything  thereto. 

JuBQB  Am  ABA  OoBB  belonged  distinctively  to  that  class  of  pioneer  citi- 
uoa,  now  rapidly  passing  away,  who,  with  prophetic  vision  at  an  early 
period  of  the  state's  history,  foresaw  its  wonderful  possibilities,  severed 
the  tlea  of  home  and  earlier  associations,  in  order  to  help  build  a  new 
commonwealth  and  establish  new  homes  amidst  new  surroundings  for 
themselves  and  their  families.  He  has,  by  his  wisdom,  example  and 
industry,  materially  contributed  to  the  cause  of  good  government,  the 
reign  of  law  and  order,  and  the  well-being  of  society.  To  him  and 
those  who  labored  with  him  in  those  early  days,  amidst  crude  sur- 
roundings and  unsettled  conditions,  we  of  a  younger  generation  are 
greatly  indebted  for  the  blessings  we  are  permitted  to  enjoy,  without 
the  hardships  they  endured,  and  for  which  our  hearts  must  ever  re- 
spond with  a  deep-felt  sense  of  gratitude.  Judge  Cobb  fought  for  his 
country's  cause  on  the  field  of  battle,  with  fidelity,  winning  deserved 
distinction  because  of  his  patriotism,  courage  and  valor;  and  in  no  less 
degree  in  the  civil  affairs  of  life,  In  important  positions  of  trust  and 
responsibility,  he  served  his  fellow  man  faithfully  and  efficiently,  so 
that  as  to  him  it  may  be  truly  said:  "Peace  hath  her  victories  no  less 
renowned  than  war.** 

But  a  short  time  after  the  adoption  of  the  present  constitution  of 
our  state  he  was  appointed  a  member  of  this  court  to  fill  a  vacancy 
canted  by  the  death  of  Judge  OAinr.  It  became  his  duty  to  assist  in 
the  interpretation  of  that  instrument,  and  to  promulgate  rules  whereby 
its  provisions  might  be  properly  construed.  For  nearly  fourteen 
years*  beginning  In  1878,  he,  as  a  member  of  this  court,  served  the  state 


xxviU  IN  MEMORIAM— 

with  rare  wisdom  and  fidelity,  bringing  to  hlB  work  the  ripened  judg- 
ment and  learning  of  years  of  experience,  observation  and  study  which 
had  preceded  his  elevation  to  the  bench.  His  opinions  are  found  in 
the  official  reports  beginning  with  the  seventh  volume  and  ending  with 
the  thirty-second.  The  work  he  and  his  associates  were  called  to  do 
was,  In  many  instances,  for  the  first  time,  to  announce  a  principle  of 
substantive  law,  or  a  rule  of  practice,  which  should  serve  as  a  prece- 
dent and  a  guide  for  all  those  who  should  come  after  them.  He  a:nd 
they  in  truth  laid  the'^ foundation  of  our  judicial  system,  broad  and 
deep  and  on  an  enduring  basis.  He  was  not  only  a  pioneer  citizen  of 
the  state,  but  a  pioneer  in  the  exploration  and  working  out  of  the 
basic  plan  of  a  jurisprudence  that  would  meet  the  requirements  and 
needs  of  the  people  of  a  rapidly  developing  commonwealth,  and  stand 
for  the  protection  of  life,  liberty  and  the  rights  of  property  of  all,  so 
that  in  truth  the  state's  motto,  ^'Equality  before  the"  law,"  should  be 
a  reality^ 

I  knew  Judge  Cobb  only  as  one  would  who  appeared  as  a  practi- 
tioner at  the  bar  of  the  court  of  which  he  was  one  of  the  members.  My 
impressions  were  that  he  was  a  person  of  courtly  bearing,  kind  and 
courteous  to  all,  and  one  who  would  not  intentionally  cause  offense  to 
any  and  who  was  considerate  In  his  intercourse  with  all.  His  opin- 
ions. If  I  may  judge  of  them,  disclose  diligent  research  and  Investiga- 
tion in  a  conscientious  effort  to  ascertain  wherein  lay  truth  and  justice. 
He,  if  I  judge  him  correctly,  cautiously  weighed  and  thoroughly  con- 
sidered every  legal  proposition  upon  which  he  was  required  to  pass 
judgment  before  reaching  a  conclusion,  but,  when  once  formed,  on  full 
Investigation  and  mature  deliberation,  was  adhered  to  with  more  than 
ordinary  tenacity.  He  strove  for  the  ascertainment  of  the  right  and 
then  declared  it  courageously  and  unfalteringly.  He  regarded  the  law 
as  it  Is  said  to  be,  the  perfection  of  reasoning,  and  stated  with  fullness 
the  reasons  why  he  was  Impelled  to  the  decision  announced.  In  what 
he  did  and  what  he  accomplished,  he  measured  well  up  to  the  higher 
standard  of  human  attainments.  He  lived  an  exemplary  and  useful  life, 
one  that  we  delight  to  honor.  His  life  has  been  well  spent,  and  we 
may,  with  reason,  hope  that  he  has  received  the  welcome  call  of  "Well 
done,  good  and  faithful  servant."  He  had  lived  to  a  ripe  old  age,  and 
had  reached  that  state  in  life  whereof  it  has  been  said  that  the  nearer 
one  approaches  death  he  seems  as  It  were  to  be  getting  sight  of  land, 
and,  at  length,  after  a  long  voyage,  to  be  just  coming  Into  harbor.    His 
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^wm  yldd  its  fragranoe  for  yeani  to  come,  for  ''Okilj  the  ao- 
tians  of  U&e  Just  smell  sweet  and  bloesom  In  their  daet" 

The  reoolntiops  of  reapect  to  the  memory  of  Judge  Cobb,  which  hiaTs 
hem  preeented  lyy  tlio  committee,  and  the  addresses  we  hare  listened 
to,  win,  of  conne,  be  made  a  matter  of  record  in  the  Journals  of  the 
coQrt»  and  at  a  saitable  time  puhUahed  in  one  of  the  volumes  of  its 
oSteial  reportSL 
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Chicago,  Bock  Island  &  Pacific  Railway  Company  v. 
Alexander  Dundy  Kber. 

Piled  June  8,  1905.    No.  13,503. 

I.  Petition:  Sutficiewcy  on  Appeal.  Where  a  petition  is  for  the  first 
time  assailed  in  this  court  hecause  of  its  alleged  failure  to  state 
a  cause  of  action,  its  allegations  will  receive  a  liberal  construc- 
tion, with  a  view  of  giving  effect  to  the  pleader's  purpose,  and, 
if  possible,  sustaining  the  petition. 

iQ^  . :  .    A  reviewing  court  will  not  only  liberally  construe 

a  petition  thus  assailed,  in  order  to  uphold  it  if  possible,  but 
will  view  it  in  the  light  of  the  entire  record;  and  where,  from 
tlie  nature  of  the  answer  and  the  testimony  adduced,  it  appears 
that  both  parties  have  placed  the  same  construction  on  such 
petition,  this  court  will  not  ignore  such  construction  in  ruling 
on  the  sufficiency  of  the  petition,  even  though  the  petition  stand- 
ins  alone  might  not  admit  of  such  construction. 

U^  . :  .    A  defective  or  ambiguous  petition  may  be  aided 

and  its  infirmities  cured  by  averments  in  the  answer.  Beehe  v. 
Ixaimer,  69  Neb.  305, 

Xc.  — :  '     The  petition  in  the  case  at  bar  examined,  and, 

when  cofnstrued  in  the  light  of  the  entire  record  and  under  the 
rules  above  mentioned,  held  to  state  a  cause  of  action,  and  suf- 
ficient to  support  a  judgment  in  plaintiff's  favor. 

2.  Kaster's  Liability.  The  master  is  liable  for  the  acts  of  his  servant 
within  the  general  scope  of  his  employment  while  about  his 
master's  business,  though  the  act  be  negligent,  wanton,  wilful 
or  malicious. 
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2a.  Evidence  examined,  and  7re2d  ^sufficient  to  support  a  verdict  In 
the  plaintiff's  favor,  and  to  show  that  the  acts  done  by  the  serv- 
ant which  are  complained  of  were  within  the  general  scope  of 
his  employment  and  authority,  and  in  furtherance  of  the  business 
and  interests  of  his  master. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
LARD  W.  Slabat:gh,  Judge.    Affirmed, 

M.  A.  Low,  W.  F.  Evans  and  Woolworth  &  McHugh,  for 
plaintiff  in  error. 

McCoy  d  Olmsted,  contra. 

HOLCOMB,  C.  J. 

The  plaintiff,  defendant  in  error,  obtained  a  judgment 
in  the  court  below  for  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  reason  of  the  negligence 
of  the  servant  of  the  defendant  railway  company,  plaintiff 
in  error,  and  it  is  sought  by  this  action  to  secure  a  reversal 
of  such  judgment.  The  action  is  grounded  on  alleged  neg- 
ligence of  the  conductor  of  the  defendant  company  while 
ejecting  the  plaintiff,  a  boy  about  16  years  of  age,  who 
was  a  trespasser  on  a  moving  freight  train,  and  in  so 
doing,  as  is  alleged,  throwing  the  plaintiff  under  the  wheel 
of  one  of  the  cars,  thereby  causing  the  crushing  of  one  of 
his  lower  limbs  near  the  ankle,  rendering  amputation 
necessary.  It  is  contended  here  on  the  part  of  the  defend- 
ant that  the  judgment  cannot  be  upheld,  for  the  reason 
that  the  petition  states  no  cause  of  action  against  the 
defendant,  and  that  under  the  pleadings  the  defendant 
was  entitled  to  a  judgment  in  the  court  below.  It  is  fur- 
ther contended  that  under  the  evidence  the  company  is  not 
liable  to  the  plaintiff  for  the  injury  received  by  him ;  the 
conductor's  interference,  if  any,  being,  as  contended  for, 
not  for  the  purpose  of  putting  the  plaintiff  off  the  train 
or  of  resisting  his  attempt  to  board  the  train,  and  therefore 
it  was  not  within  the  scope  of  the  conductor's  employ- 
ment, and  hence  the  company  is  not  legally  liable  therefor. 
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The  i)etition,  among  other  things,  allies:  *T?he  said  Alex- 
ander Dundy  Kerr,  the  plaintiff,  was  in  the  said  town  or 
cil7  of  Neola,  and,  while  the  said  freight  train  was  at  said 
town  or  city  of  Neola,  wishing  to  return  to  his  home  in 
said  city  of  Omaha,  and  without  having  paid  or  offering 
to  pay  any  fare,  but  peaceably  and  with  the  knowledge  of 
the  conductor  thereon,  became  a  rider  on  said  freight 
train,  in  a  position  thereon  on  the  south  side  of  said  train, 
wholly  outside  of  the  wheels  of  the  cars,  and  south  of  the 
south  rail  of  the  roadbed,  and  in  a  position  of  safety  from 
harm  or  injury  to  the  plaintiff  while  the  train  was  in 
motion,  as  was  well  known  to  said  conductor,  unless  there 
was  an  injury  to  the  train,  or  the  plaintiff  was  forcibly 
ejected,  or  compelled  to  alight  therefrom  while  the  train 
was  running  at  high  speed ;  and  said  position  of  the  plain- 
tiff was  beneath  and  in  the  middle,  but  at  the  very  side, 
of  the  car  on  which  he  placed  himself,  and  from  which  he 
could  and  did  remove  himself  without  any  necessity  or 
possibility   of  contact  with  the  rail  of  the  roadbed   or 
wheels  of  the  car,  and  the  position  of  the  plaintiff  under 
the  car  was  such  that  his  presence  there  was  and  could  be 
no  impediment  of  or  interference  with  the  management 
and  further  operation  of  the  train  on  its  westward  journey. 
But  after  said  train  was  in  motion,  and  while  it  was  go- 
ing on  its  way  as  aforesaid,  at  a  slow  rate  of  speed,  the 
said  conductor,  who  was  a  car  length  or  more  in  front  of 
the  plaintiff  (and  no  other  employee  of  the  defendant  was 
near  or  in  sight),  in  the  performance  of  his  duty,  but  in 
a  gruff  or  angry  tone  of  voice,  ordered  the  plaintiff  to  get 
off  and  keep  off  of  said  train,  and  at  the  same  time,  in 
performing  his  duty,  said  conductor  proceeded  to  and 
did  alight  from  the  car  on  which  he  (said  conductor)  was 
riding,  and  walked  or  ran  backwards  on  the  ground  at 
the  side  of  the  train  toward  the  place  where  the  plaintiff 
was  riding,  with  the  apparent  purpose  of  ejecting  plaintiff 
from  the  train,  and  of  keeping  or  preventing  him  from 
getting  on  the  train  again.    The  plaintiff  heard  the  said 
<«der  of  said  conductor,  and,  intending  to  obey  it  in  all 
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respects,  proceeded  at  once  to  alight  from  the  train  upon 
the  ground,  which  he  did  in  proper,  upright  position,  with 
his  feet  upon  the  ground,  Entirely  outside  of  the  car  and 
train,  and  with  face  forward,  and  the  plaintiff  was  then 
in  a  position  and  place  of  absolute  safety  to  himself,  and 
would  not  have  received  any  injuries  to  his  person  about 
or  upon  defendant's  railway,  except  for  the  following 
facts:  The  plaintiff,  the  moment  after  alighting  from  said 
train,  and  before  he  had  an  opportunity  or  was  able  to 
turn  and  peaceably  to  leave  the  side  of  the  train  and  to 
leave  the  railway  of  the  defendant,  as  he  intended  to  do, 
came  full  into  the  arms  of  said  conductor,  and  said  con- 
ductor, in  the  continued  performance  of  his  duty  to  the 
defendant,  then  and  there,  wilfully,  wantonly,  negligently, 
and  with  a  total  disregard  for  the  safety  of  the  plaintiff, 
and  of  his  duty  to  avoid  doing  any  injury  to  him,  grasped 
with  his  hands  the  arms  and  shoulders  of  the  plaintiff, 
and  proceeded  violently  and  n^ligently  to   shake  the 
plaintiff,  who  was  small  of  size,  and  to  swing  him  about 
and  off  of  the  ground,  so  that,  and  wholly  because  thereof, 
without  any  fault  on  the  part  of  the  plaintiff,  said  con- 
ductor did,  in  such  performance  of  his  duty,  wilfully, 
wantonly  and  negligently  cause  the  right  leg  of  the  plain- 
tiff to  be  thrown  over  and  across  the  south  rail  of  defend- 
ant's railway,  and  beneath  the  wheel  or  wheels  of  said 
train  thereon,  and  to  be  run  over  and  crushed  a  little 
above  the  ankle  by  the  wheels  of  said  train,  and  the  leg  of 
the  plaintiff  was  thereby  so  badly  mangled  as  to  render 
necessary,  in  order  to  save  the  life  of  plaintiff,  the  ampu- 
tation of  said  leg,  as  was  done,  about  midway  between  the 
ankle  and  the  knee.''    The  answer,  while  admitting  that 
the  plaintiff  received  certain  injuries,  denies  that  the  said 
injuries,  or  either  or  any  of  them,  wore  caused  or  ware 
the  result  of  any  carelessness  or  negligence  on  the  part  of 
the  defendant,  or  of  any  of  its  servants,  agents  or  em- 
ployees.   It  is  further  alleged  in  the  answer  "that  all  ot 
the  said  injuries  were  caused  by  and  wore  the  result  of  the 
plaintiff's  own  carelessness  and  negligence  and  unlawful 
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conduct ;  that  tlie  said  plaintiff  was  at  the  time  of  receiv- 
ing said  injuries  wrongfully,  negligently  and  unlawfully, 
and  without  the  i)ermi8sion  or  consent  of  the  defendant, 
trespassing  upon  the  property  of  the  defendant;-  that  at 
said    time    he    negligently,    wrongfully    and    unlawfully 
boarded  one  of  the  freight  trains  of  the  iSaid  defendant, 
and  got  upon  one  of  the  freight  cars  of  said  defendant  in 
said  train,  under  the  floor  thereof,  while  the  said  car  and 
train  were  in  motion,  without  the  knowledge  or  consent 
of  the  defendant,  and  for  the  purpose  of  riding  thereon 
without  paying,  or  attempting  to  pay,  or  intending  to  pay 
the  fare  for  riding  thereon;  that  said  position  was  an 
exceedingly  dangerous  one,  and  that  plaintiff  well  knew 
at  said  time  that  the  said  position  which  he  took  under 
said  car  on  said  train  was  an  exceedingly  dangerous  one, 
and  that  he  had  no  right  to  get  on  or  remain  upon  said  car 
at  said  place  or  time,  or  at  any  other  place  or  time;  that 
while  negligently  and  wrongfully  riding  upon  said  car, 
under  the  floor  thereof,  plaintiff  negligently,  and  without 
the  exercise  of  any  care  or  caution,  alighted  from  said  car 
and  train  while  the  said  car  and  train  were  in  motion ;  and 
that  by  reas<Mi  of  said  negligence  and  carelessness  and 
unlawful  and  wrongful  conduct,  the  plaintiff  received  the 
injuries  in  question." 

The  reply  is  a  general  denial. 

1.  With  reference  to  the  contention  that  the  petition 
does  not  state  a  cause  of  action,  it  occurs  to  us  that  both 
parties  to  the  controversy  have  at  all  times  during  the 
progress  of  the  trial  in  the  lower  court  regarded  the  plead- 
ing as  sufficient.  The  defend€Uit  company  has  given  the 
petition  such  a  construction  as  required  it  to  answer  and 
defend  in  the  action,  and  it  would  seem  that  this  court 
ought  not  now  to  construe  the  petition  as  not  stating  a 
cause  of  action  unless,  under  a  liberal  construction  of  all 
of  its  allegations,  aided,  if  it  is,  by  the  allegations  of  the 
answer,  with  the  view  of  sustaining  it  if  possible,  the  con- 
clusion is  irresistible  that  it  is  defective  in  substance,  and 
tliat  no  cause  of  action  against  the  defendant  has  been 
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stated.  The  nearest  the  defendant  has  approached  to  a 
challenge  of  the  sufllciency  of  the  petition,  or  of  the  evi- 
dence in  support  of  its  allegations,  was  when,  at  the  close 
of  the  submission  of  plaintiflf^s  evidence  at  the  trial,  tiie 
defendant  asked  for  a  peremptory  instruction  to  the  jury 
to  return  a  verdict  in  its  favor  on  the  ground  that  the  tes- 
timony introduced  in  accordance  with  the  averments  of 
the  petition  affirmatively  establishes  the  fact  that  the  acts 
complained  of  were  acts  done  by  the  conductor,  not  in  the 
performance  of  his  duty  to  the  master,  and  not  within  the 
scope  of  his  employment,  and  are  acts  for  which  he  him- 
self is  liable.  The  motion  can  be  regarded  only  as  a  de- 
murrer to  the  evidence  introduced  by  the  plaintiff  in  sup- 
port of  the  cause  of  action  set  forth  in  his  petition.  The 
rule  in  this  jurisdiction  is  that,  where  an  objection  to  a 
petition  on  the  ground  that  it  does  not  state  a  cause  of 
action  is  not  interposed  till  after  the  trial  of  the  case,  the 
pleadings  will  be  liberally  construed,  and,  if  possible, 
sustained.  Chicago^  B,  &  Q.  R.  Co.  v.  Spirk,  51  Neb.  167 ; 
Spirk  V.  Chicago^  B.  &  Q.  R.  Co.,  57  Neb.  565.  Against  an 
objection  at  the  inception  of  a  trial  to  the  introduction  of 
any  evidence,  on  the  ground  that  the  petition  does  not 
state  a  cause  of  action,  the  pleadings  attacked  will  be 
liberally  construed,  and,  if  possible,  sustained.  Norfolk 
Beet  Sugar  Co.  v.  Bight,  56  Neb.  162.  The  petition  which 
is  attacked  for  the  first  time  in  the  supreme  court  on  the 
ground  that  it  does  not  state  a  cause  of  action  will  be 
liberally  construed.  Omaha  Nat.  Bank  v.  Kiper,  60  Neb. 
33.    In  the  opinion  it  is  said : 

"The  petition  was  not  assailed  in  the  trial  court,  and 
the  rule  is  that  it  should,  now  receive  a  liberal  construc- 
tion with  the  view  of  giving  effect  to  the  pleader's  pur- 
pose.'^ 

CounsePs  argument  directed  to  the  alleged  failure  of  the 
petition  to  state  a  cause  of  action  is  predicated  on  the 
averments  found  therein,  Tvherein  it  is  stated :  "The  plain- 
tiff heard  the  said  order  of  said  conductor,  and,  intending 
to  obey  it  in  all  respects,  proceeded  at  once  to  alight  from 
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the  train  ui)on  the  ground,  which  he  did  in  proper,  up- 
right position,  with  his  feet  upon  the  ground,  entirely  out- 
side of  the  car  and  train,  and  with  face  forward ;  and  the 
plaintiff  was  then  in  a  position  and  place  of  absolute 
safety  to  himself,"  etc.  These  allegations,  it  is  urged, 
n€gative  any  possibility  of  liability  on  the  part  of  the  com- 
pany for  the  injuries  which  .were  received  by  Kerr,  because 
the  conductor  had  no  duty  to  perform  in  removing  the 
plaintiff  from  the  train,  nor  in  preventing  him  from  board- 
ing it.  The  petition,  as  drawn,  it  is  asserted,  presents  a 
cajse  where  a  person  standing  opposite  a  train,  not  board- 
ing it  nor  attempting  to  board  it,  is  assaulted  by  the  con- 
ductor. It  is  conceded  that  if  the  conductor  should  injure 
a  person  by  the  use  of  unnecessary  force  in  taking  him 
from  a  train  or  in  resisting  his  attempt  to  board  the  train, 
the  company  could  be  held  liable  for  his  acts ;  but  in  this 
case  it  is  urged  there  is  presented  simply  the  question  of 
a  servant  going  outside  of  his  employment  to  assault  a 
person.  This  view  seems  to  us  to  be  hardly  justified  by 
the  pleadings-  It  omits  consideration  of  an  essential  ele- 
ment which  seems  to  be  fairly,  even  though  somewhat 
obscurely,  stated,  wherein  it  is  averred  that  the  plaintiff, 
the  moment  after  alighting  from  said  train,  and  before  he 
had  an  opportunity  to  depart  therefrom,  or  was  able  to 
turn  and  peaceably  leave  the  side  of  the  train,  and  to 
leave  the  railway  of  the  defendant,  came  full  into  the 
arms  of  said  conductor,  and.  said  conductor,  in  the  con- 
tinued performance  of  his  duty  to  the  defendant,  then  and 
there,  wilfully,  wantonly,  negligently,  etc.,  committed  the 
acts  complained  of.  Manifestly  the  purpose  of  the  pleader 
was  to  allege  facts  showing  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  producing  or  contribu- 
ting to  produce  the  injury  he  suffered,  and  that  his  posi- 
tion was  such  as  to  avoid  injury  to  himself  by  his  own 
acts  in  leaving  the  railway  train,  but  that  while  he  was 
thus  in  the  act  of  removing  himself  from  the  train  in 
obedience  to  the  command  of  the  conductor,  and  after  he 
hiul  gotten  to  a  place  of  comparative  safety  to  himself  in 
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his  effort  to  extricate  himself  from  the  car  under  which 
he  was  riding,  he  was  seized  by  the  conductor  for  the  pur- 
pose of  ejecting  him  from  the  train  and  from  the  right  of 
way,  and  of  keeping  him  therefrom,  and  in  doing  so  there 
was  inflicted  the  personal  injury  for  which  a  recovery  is 
sought.  This  construction  seems  to  have  been  given  to 
the  pleadings  by  the  parties  to  the  controversy,  and  we  are 
disposed  to  hold,  in  view  of  the  rule  of  liberal  construc- 
tion to  which  reference  has  been  made,  that  the  petition, 
when  thus  construed,  states  facts  disclosing  the  liability 
of  the  master  for  the  acts  of  the  servant,  and  will  support 
a  judgment  in  the  plaintiff^s  favor.  Related  to  the  rule  of 
construction  just  considered  is  another,  which  is  ex- 
pressed in  National  Fire  Ins.  Co.  v.  Eastern  Building  d 
Loan  Ass^n,  63  Neb.  698,  where  it  is  held  that,  "where  a 
petition  is  assailed  for  the  first  time  by  a  demurrer  ore 
tenuSy  interposed  at  the  close  of  the  testimony,  it  will  be 
construed  liberally  and  in  the  light  of  the  entire  record,'- 
and  "where,  from  the  nature  of  the  answer  and  the  testi- 
mony adduced,  it  appears  that  both  parties  have  placed 
the  same  construction  on  a  petition,  the  court  should  not 
ignore  such  construction  in  passing  on  such  demurrer, 
even  though  the  petition  standing  alone  might  not  admit 
of  such  construction.^' 

We  may  also  in  this  connection  call  attention  to  another 
rule  of  construction  having  a  direct  bearing  on  the  ques- 
tion now  being  considered.  Conceding  that  the  petition  is 
imperfect  and  ambiguous  as  to  the  situation  of  the  parties 
when  the  assault  is  alleged  to  have  been  committed,  the 
defendant  by  its  answer  has  aided  a  defective  petition  and 
supplied  the  imperfection,  so  that  the  two  pleadings,  when 
construed  in  the  light  of  each  other,  unmistakably,  we 
think,  justify  the  inference  that  the  injury  occurred  before 
the  plaintiff  had  disengaged  himself  from  the  train,  and 
while  he  was  in  the  act  of  so  doing,  either  by  his  own  ac- 
tion, or  the  action  of  the  conductor,  which  is  alleged  bb  a 
basis  of  recovery.  In  view  of  the  averments  of  the  answer, 
the  conductor  was  manifestly  acting  in  the  strict  line  of 
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the  duties  owing  to  his  master,  in  seeing  to  it  that  the 
plaintiff  was  compelled  to  leave  the  train;  and,  as 
thus  presented,  the  question  of  surpassing  importance  is 
whether  the  injury  was  occasioned  by  the  wilful,  wanton 
and  negligent  acts  of  the  conductor  in  ejecting  the  tres- 
passer, or  by  the  negligence  of  the  plaintiff  in  freeing 
himself  from  the  car  on  which  he  was  riding,  in  obedience 
U)  the  command  of  the  conductor  to  get  off  of  and  leave 
the  train.  The  petition  alleges  that  the  injury  was  caused 
by  the  act  of  the  conductor  in  ejecting  him  from  the  car 
under  whi(*h  he  was  riding,  and  the  answer  alleges  that, 
by  tlie  force  of  his  own  movements  in  extricating  himself 
from  the  car,  he  permitted  his  limb  to  fall  on  the  rail  and 
to  be  crush(*d  by  the  whet^l  on  the  moving  train.  It  is  said 
by  this  court  that  a  petition  which  is  defective  by  reason 
of  the  omission  of  material  facts  therefrom  will  be  aided 
and  curcfl  by  the  averments  of  such  facts  in  the  answer. 
Raihtny  O.  &  E.  Accklrtft  Ass'n  v.  Dnntftnond,  56  Neb. 
235.  "A  defective  or  ambiguous  petition  nmy  be  aided  and 
its  infirmities  cured  by  the  averments  of  the  answer." 
Beehe  v.  Latimer,  59  Neb.  305.  It  is  difficult  to  perceive 
how  it  may  be  said  that  the  plaintiff  received  the  injury 
while  in  the  unlawful  act  of  stealing  a  ride,  and  while  he 
was  in  the  act  of  leaving  the  train,  and  at  the  same  time 
be  said  that  he  had  left  the  train  and  had  ceased  to  be  a 
tnvpasser,  and  that  the  conductor's  acts  as  charged,  con- 
eetling  them  to  be  true,  were  not  done  in  the  course  of  the 
perfonuance  of  his  duties  as  such. 

2.  Can  the  judgment  be  upheld  and  the  plaintiff  recover 
tmder  the  evidence?  In  respect  of  this  question  it  is  in- 
sisted that  by  plaintiff's  oavu  st^itement,  assuming  the 
truth  of  all  that  is  said,  it  is  conclusively  established  as  a 
fact  that  the  assault  which  it  is  alleged  was  committed  by 
the  conductor  was  not  in  the  performance  of  any  duty 
which  he  owed  to  the  company,  and  was  not  an  act  for 
which  the  company  is  responsible.  Counsel,  in  their 
briefs,  say  that  it  is  fully  admitted  that,  if  the  conductor 
liad  made  the  assault  for  the  purpose  of  putting  the  plain- 
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tiff,  as  a  trespasser^  off  the  train,  or  for  the  purpose  of 
resisting  an  attempt  to  get  on  the  train,  such  acts  would 
be  within  the  line  of  his  duties,  and  for  any  improper  con- 
duct in  that  regard  the  company  would  be  responsible; 
but,  it  is  argued,  if  the  allied  assault  was  not  committed 
for  the  purpose  of  putting  plaintiff  off  the  train,  or  pre- 
venting him  from  boarding  the  train,  then  the  assault 
would  not  be  in  the  line  of  the  duty  of  the  conductor,  but 
would  be  an  act  personal  to  him,  for  which  the  company 
is  not  rc*sponsible;  and  that  the  testimony  of  the  plaintiff 
puts  beyond  peradventure  of  doubt  the  fact  that  the  as- 
sault was  not  committed  for  the  purpose  of  either  remov- 
ing him  from  the  train,  or  preventing  him  from  again 
boarding  it.  This  contention  is  based  on  the  theory  that 
the  plaintiff  at  the  time  of  the  allied  assault  had  left  the 
train,  and  was  manifesting  no  purpose  or  intention  of  re- 
turning or  repeating  the  trespass  he  had  committed,  and 
for  that  reason  the  act  of  the  conductor -was  not  in  the 
course  of  the  performance  of  his  duties.  The  conductor,  in 
testifying,  says  he  was  about  a  car  length  from  tlie  plain- 
tiff as  he  was  getting  off  the  truss  bars  on  which  he  was 
riding;  that  he  had  hold  of  him  when  he  was  hurt;  that 
the  plaintiff  was  lying  on  the  ground,  and  he  pulled  him 
away  from  the  train ;  that  the  plaintiff  was  three  or  four 
feet  from  the  wheel,  and  that  he  pulled  him  from  under  the 
train  after  the  wheel  had  run  over  the  one  foot.  The 
plaintiff  says  he  heard  the  conductor  halloo:  'TTou  boys 
get  off  of  here  and  stay  off  of  here."  He  testifies  that,  at 
the  time,  the  conductor  was  about  a  car  length  ahead,  and 
in  the  act  of  alighting  from  a  freight  car,  down  the  side 
of  which  he  had  climbed.  The  plaintiff  then  says  he  im- 
mediately tried  to  get  out,  and  got  out ;  that  he  took  hold 
of  the  post  with  his  hands,  his  feet  being  out  over  the 
outside  bar,  and  swung  himself  out  from  under  the  car; 
that  he  alighted  on  the  ground  all  right,  and  the  force  he 
received  while  riding  on  the  train  caused  hlim  to  run  along 
two  or  three  steps  after  getting  off ;  that  the  conductor  ran 
toward  him;  that  he  had  his  hands  on  the  bar,  to  try  to 
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tarn  out,  and    before  he  could  turn  out  the  conductor 

caught  him ;  that  he  grabbed  and  shook  him  several  times, 

and  pretty  severely;  that  he  lost  his  footing;  and  that  the 

conductor  swung  him  around  and  the  Tviieel  passed  over 

his  foot ;  that  the  conductor  puHed  him  out,  and  laid  him 

down  beside  the  track ;  and  that  he  said  to  the  conductor : 

''Now,  see  what  you  have  done."    On  cross-examination  the 

witness  says  he  was  entirely  outside  the  car  and  train: 

that  he  was  not  aboard  the  car,  nor  was  he  trying  to  get 

on  the  car,  but  was  trying  to  get  out,  and  that  he  was 

standing  or  walking  along  the  car  after  he  had  gotten  off 

the  truss  rods ;  that  he  was  outside  of  the  car,  not  on  nor 

trying  to  get  on  the  car,  and  that  only  his  hands  were  on 

the  car;  that  while  in  this  position  he  was  assaulted  by 

the  conductor;  that  it  was  not  necessary  to  assault  him 

to  get  him  oflE  the  car,  and  that  he  was  not  trying  to  get 

on  the  car,  and  that  there  was  no  assault  to  keep  him  from 

getting  on  the  car,  and  that  he  was  not  trying  to  get  on. 

This  evidence,  drawn  out  on  cross-examination,  the  sub- 
stance of  which  we  have  given,  is  especially  relied  on  to 
establish  the  essential  fact  contended  for,  to  wit,  that  the 
conductor's  assault  was  not  within  the  scope  of  his  duties, 
since  it  was  neither  for  the  purpose  of  putting  the  plaintiff 
off  the  train,  nor  for  the  purpose  of  preventing  him  from 
getting  on  the  train.  The  record  does  not  necessarily 
establish  the  fact  contended  for,  nor  are  we  to  be  governed 
solely  by  the  statements  of  the  witness  as  testified  to  on 
cross-examination,  especially  so,  where,  in  order  to  ascer- 
tain the  real  and  exact  situation,  reference  mifst  be  had  to 
his  testimony  preceding,  as  well  as  that  which  follows. 
It  is  from  all  that  is  said  and  testified  to  by  him,  reconcil- 
ing all  parts,  w^herever  possible,  that  we  may  ascertain  the 
truth  of  the  matter  in  controversy.  T\Tien  so  considered, 
we  think  the  fair  inference  is  that  as  the  plaintiff  was  re- 
moving himself  from  under  the  car  where  he  was  riding, 
and  after  he  had  alighted  on  the  ground  in  a  position  not 
altogether  upright,  but  approximately  so,  and  before  he 
bad  freed  himself  from  the  train,  and  while  his  hands  were 


12  NEBRASKA  REPORTS.  [Vol  74 

Chicago^  B.  I.  &  P.  R.  Co.  t.  Kerr. 

hold  of  the  bars  or  rods  where  he  had  been  riding,  and  as 
he  was  moving  forward  with  the  train,  he  came  in  contact 
with  the  conductor,  who  was  traveling  toward  the  rear  of 
the  train  in  order  to  drive  him  away,  and  who,  seizing  hold 
of  him  while  yet  in  the  position  described,  by  throwing  him 
around,  threw  his  foot  or  limb  on  the  rail  and  under  the 
wheel,  by  reason  of  which  he  received  the  injury  com- 
plained of.  We  are  not  to  be  understood  as  saying  this  is 
the  literal  truth,  but  there  is  evidence  in  the  record  tend- 
ing to  establish  this  state  of  facts,  and  sufficient  to  sup- 
port the  verdict  of  the  jury,  who  obviously  found  such  to 
be  true.  The  plaintiff's  companion,  being  somewhat  older, 
testifies  that,  at  the  time  or  immediately  preceding  the  in- 
jury, the  plaintiff  was  "sitting  kind  of  side-saddle  like"  on 
the  truss  rods,  with  his  feet  hanging  over  the  outside  rod ; 
and  that,  while  the  conductor  was  coming  toward  the 
plaintiff,  the  witness  saw  him  start  to  get  out,  and  saw 
his  feet  on  the  ground ;  that  his  feet  were  on  the  ground, 
and  he  was  in  a  kind  of  crouched  position ;  that  his  hands 
were  not  on  th^  ground.  A  brakeman,  one  of  the  defend- 
ant's witnesses,  testifies  that  the  plaintiff  was  lying  by  the 
side  of  the  track  as  the  conductor  made  a  run  or  jump  or 
spring  toward  the  car  under  which  the  plaintiff  had  been 
riding.  As  to  the  contention  that  this  evidence  indisput- 
ably establishes  the  fact  that  the  plaintiff  had  left  the 
train,  and  had  ceased  to  be  a  trespasser,  and  was  making 
no  attempt  to  again  board  it,  we  think  it  falls  far  short 
of  proving  such  to  be  the  case.  Suppose  the  plaintiff  had 
been  riding  ^n  top  of  a  freight  car,  and  at  the  command 
of  the  conductor  had  descended  the  ladder  at  the  side, 
with  the  view  of  leaving  the  train  in  obedience  to  the  com- 
mand, but  just  as  he  had  alighted  on  the  ground,  and 
while  yet  hold  of  the  ladder  on  which  he  had  descended, 
and  while  outside  of  the  train,  and  with  no  intention  of 
returning  to  it,  but  while  in  the  position  mentioned,  the 
conductor  had  seized  him  and  thrown  him  in  such  a 
manner  as  to  injure  his  person  by  the  car  passing  over  his 
limb,  could  it  be  successfully  conU-nded  that  the  act  of 
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the  conductor  was  beyond  the  scope  of  the  duties  of  the 
servant  to  his  master,  and  for  which  no  liability  would 
attach  to  the  latter?  These  two  boys  had  been  playing 
hide  and  seek  with  the  trainmen.  They  had  been  dodging 
from  side  to  side  of  the  train  in  order  to  escape  the  train- 
man, and  steal  a  ride  to  Omaha.  The  conductor  was 
endeavoring  to  prevent  them  from  so  riding,  as  it  was  his 
duty  so  to  do.  He  was  chasing  them  from  the  train.  He 
was  not  only  ejecting  the  plaintiff  from  the  car  on  which 
he  was  riding  at  the  time  of  the  injury,  but*  he  was  en- 
d(*avoring  to  prevent  him,  as  well  as  his  companion,  from 
riding  on  the  train  anywhere  or  in  any  position  other  than  ^ 
as  regular  passengers  upon  payment  of  fare.  This  was 
obviously  his  object  in  pursuing  the  plaintiflf.  This  is 
why  he  seized,  shook  him,  and  swung  him  so  that  he  lost 
his  footing,  if  he  did  so.  ^e  had  no  personal  ill  will  or 
malice  toward  the  plaintiflf,  and  so  testifies.  It  was  not 
for  revenge  nor  for  any  other  purpose  than  to  prevent  the 
plaintiflf  from  riding  in  the  manner  he  was  endeavoring  to 
ride,  and  from  trespassing  on  the  company's  rights,  that 
actuated  the  conductor  in  doing  what  he  did  at  the  time. 
The  fact  that  the  plaintiflf  was  not  at  the  time  trying 
to  again  board  the  train,  or  intending  to  do  so,  cannot 
materially  aflfect  the  situation,  or  alter  the  rights,  duties 
and  liabilities  of  the  respective  parties.  Such  might  be 
material,  had  the  plaintiflf  entirely  removed  himself  from 
the  train  and  right  of  way,  and  for  the  time  being  ceased 
to  be  a  trespasser,  but  he  had  not  done  this.  He  was  still 
trespassing.  He  was  yet  hold  of  the  car  on  which  he  had 
been  riding.  The  act  of  removing  himself  from  the  train 
had  not  been  completed.  The  act  of  the  conductor,  as- 
suming the  plaintiflf's  theory  to  be  correct,  was  but  one 
of  a  series  of  continuing  acts  set  in  motion  with  the  view 
of  ejecting  the  plainti'^  from  the  train — a  place  where 
he  had  no  business  to  be — and  until  the  act  had  been 
fully  completed,  and  the  purpose  for  which  the  different 
acts  were  set  in  motion  accomplished,  the  conductor  was, 
as  it  seems  to  U8>  manifestly  acting  within  the  scope  of 
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his  employment,  and  in  the  furtherance  of  the  interests 
and  business  of  the  master.  It  was  his  business  to  drive 
off  trespassers,  and  to  keep  them  off,  and  it  was  this  very 
business  he  was  engaged  in  when  the  acts  of  which  com- 
plaint is  made  were  performed.  In  brief,  if  the  boy  was 
hurt  under  the  train,  as  he  undoubtedly  was,  and  as  a 
part  of  the  transaction  of  his  riding  on  and  attempting  to 
leave  the  train  when  ordered  so  to  do  by  the  conductor, 
by  what  manner  of  reasoning  is  the  inference  warranted 
that  he  had- left  the  train — had  ceased  to  bo  a  trespasser 
— ^and  for  that  reason  the  conductor's  acts  were  beyond 
the  scope  of  his  authority?  If  plaintiff  was  hurt  while 
leaving  the  train,  then  it  was  his  own  or  tlie  conductor's 
wrong-doing  that  contributed  to  the  iiijury,  and  if  the 
latter,  then  the  conclusion,  we  think,  is  irresistible  that 
it  was  done  in  the  course  of  the  performance  of  his  duties 
and  in  the  line  of  his  employment 

The  general  rule  is  that  a  master  is  liable  for  injuries 
to  third  persons  arising  from  the  negligence  of  his  serv- 
ant while  in  the  lawful  and  authorized  employment  of  the 
master.  ToJedOy  W.  &  W.  R.  Co.  v.  Harmon,  47  111.,  298; 
Gray  v.  Portland  Bank,  3  INIass.  363;  Gass  v.  Cohlcns,  43 
Mo.  377;  Harriss  v.  Mdbry,  23  N.  Car.  240.  The  authori- 
ties say  a  master  is  liable  for  the  acts  of  his  servant 
within  the  general  scope  of  his  employment  while  about 
his  master's  business,  though  the  a(*t  be  negligent,  wanton, 
wilful,  or  malicious,  and  this  is  so  though  the  act  com- 
plained of  has  been  expressly  forbidden  by  the  master. 
4  Cur.  Law,  p.  608,  and  authorities  cited.  See  also  Bums 
V,  Glens  Falls,  S.  H.  d  Ft.  E.  St.  R.  Co.,  38  N.  Y.  Supp. 
856;  Craker  v.  Chicago  &  N  W.  R.  Co.,  36  Wis.  657,  and 
Cohen  v.  Dry  Dock  E.  B.  &  B.  R.  Co.,  69  N.  Y.  170.  In 
the  last  case  cited,  in  the  opinion  it  is  said : 

"A  master  is  liable  for  the  wrongful  act  of  his  servant, 
to  the  injury  of  a  third  person,  where  the  servant  is  en- 
gaged at  the  time  in  doing  his  master's  business,  and  is 
acting  within  the  general  scope  of  his  authority,  although 
he  is  reckless  in  the  performance  of  his  duty,  or  through 
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lack  of  jndgment  or  discretion,  or  from  infirmity  of 
tanper,  or  under  the  influence  of  passion  aronsed  by  the 
circumstances,  goes  beyond  the  strict  line  of  his  duty,  and 
inflicts  nnnecessary  and  unjustifiable  injury.'' 

On  the  other  hand  it  is  said :  A  master  is  not  liable  for 
a  malicious  or  wanton  act  of  a  servant  done  outside  of  his 
employment,  without  regard  to  his  services,  and  in  order 
to  efifect  some  purpose  of  his  own.  Mott  v.  Consumers^ 
Ice  Co.,  73  N.  Y.  543.  In  this  same  case,  however,  it  is 
declared  that  "for  the  acts  of  a  servant  within  the  general 
scope  of  his  employment,  while  engaged  in  his  master's 
business,  and  done  with  a  view  to  the  furtherance  of  that 
business  and  the  master's  interests,  the  master  is  re- 
sponsible, whether  the  act  be  done  negligently,  wantonly, 
or  even  wilfully." 

Tested  T)y  the  principle  deducible  from  these  authori- 
ties, there  seems  little  room  to  doubt  that  the  acts  of  the 
conductor  alleged  in  the  petition,  and  as  testified  to  by 
the  plaintiff,  and  for  which  the  company  is  sought  to  be 
held  responsible,  if  believed  by  the  jury,  were  within  the 
general  scope  of  the  employment  of  the  servant,  were 
committed  while  he  was  engaged  in  his  master's  business, 
and  with  a  view  to  the  furtherance  of  the  business  and 
intert»^ta  of  the  master.  This  court  in  an  early  case  has 
recognized  and  given  expression  to  the  rule  adverted  to, 
wherein  it  is  held  that  a  corporation  is  liable  for  acts 
committed  in  the  course  of  the  agent's  employment,  or  in 
connection  with  the  transaction  of  the  business  of  the 
corporation.  Miller  v.  Burlington  &  M.  R.  R.  Co,,  3  Neb. 
219.  A  case  well  in  point  is  Hamilton  v.  Chicago ,  M.  d 
St.  P.  R.  Co.,  119  la.  650,  93  N.  W.  594.  There  a  con- 
ductor in  ejecting  a  trespasser  from  the  train,  after  he 
hatl  climbed  thereon  the  second  or  third  time,  seized  him 
by  the  collar,  slapped  and  beat  him  with  his  hand,  then 
stopped  the  train  and  put  the  trespasser  oflf.  It  is  held 
that  the  beating  administered  by  the  conductor  was 
within  the  line  of  his  employment,  and  that  the  master 
was  liable.     In  the  opinion  it  is  said : 
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"There  is  no  question  that  if,  in  removing  plaintiff  as 
a  trespasser,  the  defendant's  conductor,  who  was  charged 
with  the  duty  of  removing  trespassers  from  the  tarain, 
caused  him  to  suffer  personal  injury  by  reason  of  at- 
tempting to  put  him  off  at  a  dangerous  place  or  by  using 
unreasonable  and  unnecessary  violence,  the  defendant 
would  bo  liable  for  his  acts,  even  though  -they  were  wan- 
ton, wilful,  malicious,  and  unlawful."  Citing  a  number 
of  authorities.  "This  proposition,"  continues  the  courts 
"is  conceded  by  counsel  for  appellant,  but  he  contends 
that  the  evidence  shows  the  beating  of  the  plaintiff  to  have 
been  a  separate  and  distinct  transaction.  •  *  *  It 
was  not  as  the  result  of  any  personal  malice  or  ill  will 
of  the  conductor,  but  because,  as  conductor,  he  was  ir- 
ritated by  the  conduct  of  plaintiff,  and,  as  he  declares,  was 
actuated  with  the  purpose  of  teaching  the  plaintiff  a 
lesson,  so  that  when  he  was  put  off  he  would  stay  off. 
There  is  nothing  to  indicate  that  the  conductor,  undw 
pretense  of  discharging  his  duty  as  conductor,  was  taking 
the  opportunity  to  injure  plaintiff  on  account  of  his  per-  - 
sonal  ill  will.  He  was  confessedly  acting  throughout  as 
conductor — discharging  the  duty  of  preventing  plaintiff, 
as  a  trespasser,  from  riding  on  the  train.  We  think  the 
case  is  plainly  one  where  the  wrongful  acts  of  the  con- 
ductor, if  any,  were  chargeable  to  the  defendant." 

The  same  may  be  said  of  the  facts  in  the  case  at  bar. 
The  conductor  was  manifestly  acting  through  no  personal 
ill  will  to  the  plaintiff.  His  acts  were  with  the  view  of 
removing  the  plaintiff,  as  a  trespasser,  and  to  prevent  a 
recurrence  of  the  trespass.  He  was,  if  the  plaintiff's 
story  is  believed,  forcibly  removing  him  from  the  train 
and  from  the  position  in  connection  therewith  *  he  was 
occupying  when  the  assault  was  committed,  for  the  ex- 
press purpose  and  with  the  sole  object  in  view  of  prevent- 
ing him  from  further  riding  on  the  train,  which  he  was 
endeavoring  to  do,  and  to  prevent  a  continuance  of  the 
trespass,  and  the  act  complained  of  was  one  of  a  series  or 
a  part  of  a  continuous  act  brought  about  for  this  very 
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pnrpoee.  The  case^as  it  appears  to  us,  is  clearly  dis- 
tinguishable from  those  cases  holding  the  master  not 
liable  where  the  act  of  the  servant  is  done  outside  of  his 
employment  and  without  regard  to  his  services.  The 
diflBcnlty,  of  course,  lies  in  applying  the  rule  and  drawing 
correctly  the  line  which  shall  determine  whether  the  act  is 
within  OP  without  the  scope  of  the  duties  of  the  servant 
Ln  the  course  of  his  employment.  In  Georgia  R.  &  B.  Co. 
t?.  Wood,  47  Am.  St  Rep.  (Ga.)  146,  cited  by  defendant 
in  8upx>ort  of  its  contention,  it  appears  that  certain  boys 
had  been  attempting  to  steal  a  ride  upon  a  train,  and  that 
at  the  time  of  the  act  complained  of  they  had  left  the  train 
and  right  of  way,  and  were  standing  in  a  yard  on  private 
property.  A  stone  was  thrown  by  one  of  the  trainmen  at 
one  of  the  boys,  which  struck  a  girl  who  was  standing  on 
her  father's  porch.  The  company  was  held  not  liable  be- 
cause the  act  wajs  not  within  the  scope  of  the  employment 
of  the  servant  who  was  acting  in  the  capacity  of  a  brake- 
man.  The  court  say  that  no  presumption  arises  that  the 
servant  was  acting  within  the  scope  of  his  employment  in 
throwing  a  stone  at  this  boy,  with  a  view  to  injure  him, 
after  he  had  desisted  from  the  trespass  and  gone  off  from 
the  train.  *1f,''  say  the  court,  "the  brakeman,  while  these 
boys  were  engaged  in  the  trespass,  had,  in  attempting  to 
prevent  the  trespass  or  cause  them  to  desist,  injured  one  of 
them  through  negligence  or  carelessness,  or  by  using  more 
forc«  than  was  necessary  for  the  purpose,  the  company 
would  perhaps  be  liable.  •  *  *  But  after  the  boy  had  de- 
sisted the  company  would  not  be  responsible  for  an  injury 
inflicted  on  him  by  the  brakeman  in  attempting  to  punish 
him  for  the  trespass."  For  like  reason  it  is  held  in 
OoJden  v.  Newhrand,  52  la.  59,  that  the  master  was 
not  liable  for  the  acts  of  the  servant  because,  under  the 
circumstances,  they  were  not  within  the  scope  of  the 
duties  for  which  employed.  In  that  case  the  servant  was 
employed  to  protect  property,  the  same  being  a  brewery 
operated  by  the  master.  The  party  assaulted  had  thrown 
a  brick  into  the  brewery,  striking  some  of  the  property 
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therein,  and  then  turned  and  ran,  when  the  servant,  after 
chasinj?  him  some  15  or  20  feet  from  the  buildiujr,  shot 
the  fleeing  party  in  the  back  of  the  head.  It  is  said  by  the 
court: 

"We  think  the  fact  that  the  dei^oased  was  retreating 
from  the  brewery,  at  the  time  the  fatal  shot  was  flred, 
shows  conclusively  it  was  not  fired  for  or  with  the  intent 
of  protecting  the  brewery,  or  in  the  line  of  Roenspeiss' 
duly.  *  *  *  To  pi^otect  the  brewery  did  not  require 
Boenspeiss  to  shoot  and  kill  a  person  who  was  retreating 
therefrom." 

Davis  V.  HoughtelUn^  33  Neb.  582,  is  also  relied  on.  In 
that  case  the  servant  was  employed  to  guard  certain  feed 
upon  certain  premises,  and  to  seize  and  detain  persons  who 
might  l)e  found  disturbing  such  feed.  The  party  injured 
had  occasion  to  be  on  the  premises,  and  while  there  the 
servant,  in  attempting  to  seize  and  detain  him,  carelessly 
and  negligently  shot  and  killerl  him.  There  was  no  al- 
legation that  the  third  party  was  molesting  the  feed,  or 
attempting  to  do  so,  and  it  was  held  that  a  demurrer  to 
the  petition  was  rightly  sustained.  The  case,  we  think,  in 
principle  is  clearly  distinguishable  from  the  one  at  bar. 
Other  like  cases  are  cited,  but  it  will  serve  no  useful  pur- 
pose to  advert  to  them  at  length.  Suffice  to  say  that  the 
facts  in  these  several  cases  on  which  the  right  to  recover 
must  rest  are  held  to  negative  the  idea  that  the  servant 
at  the  time  of  the  act  complained  of  was  acting  in  the 
line  of  his  duly,  and  within  the  scope  of  the  employment 
for  which  he  was  engager!.  In  such  case  the  servant  is 
held  to  be  at  the  time  when  the  injury  was  inflict^ed  acting 
for  himself  and  as  his  owti  master,  and  therefore  the 
master  employing  him  was  not  liable.  The  acts  relied  on 
as  establishing  the  liability  of  the  master  in  each  instance 
are  held  not  connected  with  the  busin(^s  in  which  the 
servant  was  engaged,  and  it  is  held  that  the  relation  of 
master  and  servant  was  for  the  time  suspended.  As  we 
have  attempted  to  elucidate  in  the  case  at  bar,  the  acts  of 
the  servant  which  are  made  the  basis  for  a  recovery  were 
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in  the  furtherance  of  the  master's  business,  and  with  the 
view  of  discharging  the  duties  of  the  servant  owing  to  the 
master  by  ejecting  the  plaintiff  as  a  trespasser,  and  pre- 
Tmting  a  recurrence  of  the  trespass  then  being  committed. 
Thi»  was  in  the  line  of  his  duty.  It  was  a  part  of  his 
employment.  For  the  acts  of  the  servant  while  so  en- 
gaged, even  though  wanton,  wilful,  or  unlawful,  as  is 
expresised  by  the  authorities,  the  master  is  held  liable. 
Entertaining^  as  we  do,  the  views  heretofore  expressed,  the 
conclusion  is  reached  that  the  evidence  is  sufficient  to 
sustain  the  Terdict,  and  to  disclose  a  liability  on  the  part 
ci  the  defendant  company  for  the  acts  of  the  servant  as 
allied  in  the  petition  and  proved  by  the  evidence. 

Finding  no  prejudicial  error  in  the  record,  we  are  of  the 
opinion  that  the  judgment  should  be  affirmed,  and  it  is 
accordingly  so  ordered. 

.  Affibmbd. 


Peter  liAOEAUx  v.  Statb  of  Nebraska. 

Tiled  Jure  8,  1905.    No.  14,068. 

l.l4aosny  la  a  felonious  taking  and  carrying  away  of  the  personal 
goods  or  .chattels  of  another  with  intent  to  deprive  the  owner 
of  Ills  property  therein  and  to  appropriate  the  same  to  the  use 
of  the  taker.  Asportation,  nonconsent  of  the  owner,  and  a  felo- 
nious tntent  to  thereby  convert  the  stolen  property  to  the  defend- 
ant's own  nse  are  necessary  elements  of  larceny. 

1  Xvldenee  examined^  and  held  insufBLcient  to  sustain  a  verdict  of 
gailty  of  the  crime  charged  in  the  information  against  the 
defendant  in  the  case  at  bar. 

EsBOR  to  the  district  court  for  Cherry  county:    Wtl- 
UAM  H.  WESiovEBy  JUDGE.    Reversed. 

F.  M.  Waloott  and  A.  M.  Morriasey,  for  plaintiff  in 
enor. 

Jfwrig  Brown,  Attorney  Chneral,  and  W.  T.  Thompson, 
centra 
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HOLCOMB,  0.  J. 

From  a  judgment  of  conviction  on  a  verdict  of  guilty 
of  the  crime  of  horse  stealing,  the  defendant,  an  Indian, 
prosecutes  error.     He  was  informed  against  in  the  trial 
court  for  the  larceny,  with  another,  of  several  head  of 
horses  from  a  large  pasture,  where  they  were  being  grazed. 
The  evidence  is  purely  of  a  circumstantial  nature.    It  is 
earnestly  urged  upon  our  attention  that  the  evidence  is 
wholly   insufficient  to  support   a  verdict   of  guilty   as 
against  the  defendant  in  this  action.    The  other  party  was 
not  tried   on   the   information   charging   the  defendant 
herein  and  such  third  party  jointly  with  the  crime.    That 
the  evidence  would  be  suflScient  to  support  a  verdict  as 
against  the  other  party,  had  he  been  tried,  is  altogether 
clear.     The  defendant  was  prosecuted  and  convicted  on 
the  theory  that  he  was  found  in  the  possession  of  stolen 
property  soon  after  the  commission  of  the  crime,  and  that' 
such  possession  was  unexplained.    A  very  thorough  search 
of  the  evidence  found  in  the  bill  of  exceptions  fails  to 
disclose  a  scintilla  of  evidence  showing  that  the  defendant 
had  possession  of  the  stolen  property,  either  actual  or 
constructive,  at  any  time  after  the  commission  of  the 
theft,   or  that  he  exercised   any   control,   authority   or 
dominion  over  the  stolen  property,  or  made  any  attempt 
or  effort  to  do  so.     There  is  nothing  in  the  record  to 
justify   the  inference  that  he  had   conspired   with  the 
other  party  to  commit  the  theft,  or  that  they  were  acting 
jointly  or  in  concert  regarding  the  control,  possession 
and  disposition  of  the  property  after  the  theft  had  been 
committed.     The  most  that  can  possibly  be  said  is  that 
they  were  together  a  short  time  before  the  offense  was 
committed,   at  a  place  where  the  defendant  was   well 
known,  and  in  a  neighborhood  where  he  was  accustomed 
to  visit,  and  where  his  presence  was  altogether  consistent 
with  innocence,  and  that  sometime  after  the  commission 
of  the  offense  he  was  again  seen  in  company  with  the 
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nndoTibted  offender  while  the  latter  was  in  the  possession 
and  trying  to  dispose  of  the  horses  that  had  previously 
been  stolen.  But  the  evidence  shows  that  the  defendant 
had  been  accustomed  to  visit  this  place  also,  and  that  he 
was  well  known  there.  There  is  some  testimony  in  the 
record  to  the  effect  that,  while  some  of  the  horses  were 
being  sold  by  the  other  party  to  certain  purchasers  then 
present,  the  defendant,  being  also  present,  was  asked  by 
the  other  party  what  he  thought  of  the  deal,  and  he 
answered  in  substance  that  he  had  nothing  to  do  with 
it  It  is  suggested  by  counsel  for  the  state  that  the  de- 
fendant is  protesting  too  much;  that  his  answer  evinces 
an  undue  anxiety  to  exculpate  himself.  In  the  absence, 
however,  of  any  other  evidence  on  which  to  base  an  in- 
ference of  guilt,  this  answer  is  equally  reconcilable  with 
the  truth  of  the  statement,  and  may  as  well  have  been  a 
spontaneous  expression  of  one  entirely  disinterested  in 
the  transaction*  All  transactions,  so  far  as  disclosed  by 
tlie  record,  respecting  the  sale  of  tiie  stolen  horses,  and 
of  the  control  and  exercise  of  dominion  over  them,  were 
liy  the  other  party,  acting  alone,  and  apparently  on  his 
own  responsibility.  Unless  the  stolen  property  can, 
under  the  evidence,  be  traced  to  the  possession  of  the  ac- 
cused, or  to  the  joint  possession  of  him  and  the  other 
party,  it  is  manifest  that  the  evidence  is  wholly  insuffi- 
cient to  support  a  verdict  as  against  him.  This,  as  we 
have  seen,  it  fails  to  do.  Larceny  is  defined  as  ^^a  felonious 
taking  and  carrying  away  of  the  personal  goods  or  chat- 
tels of  another  with  intent  to  deprive  the  owner  of  his 
property  therein  and  to  appropriate  the  same  to  the  use 
of  the  taker.  Asportation,  nonconsent  of  the  owner,  and 
a  fel<mious  intent  to  thereby  convert  the  stolen  property 
to  the  defendant's  own  use  are  necessary  elements  of  lar- 
ceny.**  2  Cur.  Law,  696,  and  authorities  cited.  There  is 
in  the  record  in  the  case  at  bar  nothing  to  show  that  the 
aecosed  did  any  act  showing  an  intent  to  either  take  or 
convert  to  his  own  use  the  property  alleged  to  have  been 
fltcdenu     This  essential  element  is  wholly  lacking.     Evi- 
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deuce  that  he  in  any  way  participated  in  the  theft,  or  in 
the  control  or  disposition  of  the  stolen  property,  m  that 
he  gained  or  expected  to  gain  any  advantage^  or  that  he 
endeavored  so  to  do,  is  wholly  lacking  from  any  fact  or 
circumstance  that  may  be  found  in  the  record.  The  ver- 
dict, we  think,  is  contrary  to  the  law  as  laid  down  by  the 
court  in  its  instructions  to  the  jury,  wherein  it  is  said: 
"To  warraut  a  conviction,  such  a  state  of  facts  and  cir^ 
cumstances  must  be  shown  that  they  are  all  consistent 
with  the  guilt  of  the  defendant,  and  such  as  cannot  up<m 
any  reasonable  theory  or  hypothesis  be  true  and^the  de- 
fendant be  innocenf  Every  material  fact  sought  to  be 
established  by  the  evidence  may  be  accepted  as  a  verity, 
and  yet  be  entirely  consistent  with  the  innocence  of  the 
accused.  Again,  the  jury  were  instructed  that  'T^efore 
you  can  And  the  defendant  guilty,  you  must  be  satisfied 
from  the  evidence,  and  beyond  a  reasonable  doubt,  that  he 
participated  in  the  commission  of  the  offense  charged.  It 
is  not  enough  that  the  defendant  was  in  company  of  tlie 
man  who  sold  the  horses  at  the  time  such  sale  was  made.'' 
Yet,  this  latter  was  all  that  was  proved  by  the  evidence 
as  against  the  accused,  except,  as  heretofore  stated,  he 
was  in  company  with  the  person  selling  the  stolen  horses 
a  short  time  before  the  crime  was  committed.  Much 
latitude  was  allowed  thei>rosecution  in  proving  the  guilt 
of  the  party  with  whom  the  accused  is  jointly  charged 
with  committing  the  offense,  not  only  of  the  crime 
charged  in  the  information,  but  also  of  oth»  crimes  of  a 
similar  nature.  The  undoubted  tendency  of  the  testi- 
mony was,  in  our  judgment,  to  prejudice  the  accused  in 
the  eyes  of  the  JUI7,  and  it  is  possible  that  he  was  con- 
victed because  he  was  in  bad  company,  rather  than  be- 
cause the  evidence  in  the  case  at  bar  established  beyond 
reasonable  doubt  his  guilt  of  the  crime  charged  in  the 
information  and  for  which  he  was  tried.  It  is  a  very 
serious  question  whether  nonoonsent  of  the  owner  was 
proved;  but,  as  the  judgment  of  conviction  must  be  re- 
versed for  the  reasons  stated,  it  becomes  unnecessary  te 
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role  upon  the  question.     The  judgment  is  reversed  and 
the  cause  remanded. 

Bbversed. 


State  Electro-Mexdical  Institute  v.  L.  M.   Pi^atneb. 

Fujcd  Junx  8,  1905.    No.  13,574. 

Onrpontlons:  GoirasA.cT8.  The  contracts  of  a  corporatiom  to  furnish 
the  serrloes.of  qualified  and  licensed  physicians,  members  of  the 
corporation  or  its  agents,  for  an  agreed  compensation,  are  not 
prohibited  by  the  statute  nor  against  public  policy,  and  the  cor- 
poration may  recover  in  its  corporate  name  for  services  of  duly 
qoallfled  and  licensed  physicians  furnished  pursuant  to  such 
contracts. 

Erbor  to  the  district  court  for  Douglas  county:  Guy 
S.  C.  Bead,  Judge.    Reversed. 

Edward  J.  Cornish  and  Nelson  G.  Pratt,  for  plaintiff 
in  error. 

Baldrige  d  De  Bord,  contra. 

Sbdgwick,  J. 

This  plaintiff  in  error  made  a  contract  in  writing  with 
the  defendant  in  error  whereby  it  agreed  "to  render  pro- 
fessional services  to  the  party  of  the  second  part,  until 
the  party  of  the  second  part  shall  be  cured  of  a  certain 
disease,  as  appears  upon  the  books  of  the  party  of  the 
first  part.'*  And  the  defendant  on  his  part  aj^rwd  to 
pay  for  the  services  a  stipulate^  amount,  an<l  to  "follow 
directions  carefully,  and  take  the  medicine  and  remedies 
ppescribed  from  time  to  time  by  the  party  of  the  first  part, 
imtil  a  complete  cure  is  effected.^'  This  contract  was 
mgned  by  the  defendant,  and  was  also  signoil  "State 
Electro-Medical  Institute,  Physician  in  Charge."  The 
plaintiff  is  a  foreign  corporation,  and  has  an  oflSce  and 
place  of  business  in  the  city  of  Omaha.     In  the  district 
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court  the  plaintiff  set  out  the  foregoing  contract,  and 
alleged  that  it  was  made  on  behalf  of  the  plaiutiflf,  ''by 
and  through  its  duly  licensed  and  practicing  physician," 
and  alleged  that  it  was  doing  business  ."by  and  through 
duly  licensed  and  practicing  physicians,"  and  was  organ- 
ized for  said  purpose,  and  no  other,  and  alleged  that  by 
and  through  L.  H.  Staples,  a  duly  licensed  and  practicing 
physician,  the  plaintiff  had  partially  performed  the  con- 
tract, and  that  the  said  physician,  for  and  on  behalf  of 
the  plaintiff,  had  been  ready  .at  all  times,  and  is  now 
ready  and  willing,  to  perform  all  the  duties  and  obliga- 
tions imposed  by  the  terms  of  the  contract,  but  the  de- 
fendant has  refused  to  perform.  The  plaintiff  asks  judg- 
ment for  the  amount  due  it  upon  the  contract. 

There  was  a  general  demurrer  to  this  petition  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  also  upon  the  ground  that  "said  peti- 
tion shows  that  the  plaintiff  is  a  corporation;  that  the 
contract  forming  the  basis  of  the  plaintiff's  action  is  for 
medical  services,  and  the  plaintiff  is  incapacitated  to 
render,  or  contract  to  render,  or  to  sue  for  medical  serv- 
ices." This  demurrer  was  sustained,  and  judgment  en- 
tered for  the  defendant,*  which  judgment  is  brought  here 
for  review. 

1.  It  is  contended  that  a  contract  for  medical  services 
made  by  a  corporation,  to  be  performed  by  a  licensed 
physician,  is  void,  and  that  the  corporation  cannot  recover 
upon  such  contract.  The  statute  which  forbids  any  per- 
son to  practice  medicine  without  first  having  obtained  a 
license  is  quoted  and  discussed  in  State  Electro-Medical 
Institute  v.  State,  post,  p.  40.  The  provision  of  the 
statute  defining  what  is  meant  by  the  words  "practice 
medicine"  is  also  quoted  and  discussed,  and  the  conclusion 
is  reached  that  to  make  contracts  siich  as  the  one  in  ques- 
tion here,  and  to  collect  compensation  thereunder,  does 
not  constitute  practicing  medicine,  as  those  words  are 
used  in  this  statute,  and  that  therefore  it  is  not  forbidden 
to  do  these  things  without  first  being  licensed. 
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2.  The  first  ground  set  forth  in  the  brief,  from  which 
it  is  there  concluded  that  the  plea  of  the  plaintiff  was 
insofflcienty  is  stated  as  follows:  '^No  person  may  prac- 
tice medicine  in  the  name  of  another,  or  under  the  direc- 
tion and  snpernsion  of  another.^  The  case  of  State  v. 
Paul,  56  Neb.  369,  is  cited.  We  think  that  this  case  holds 
the  Te^erse  of  what  seems  to  be  contended  for  it  Dr. 
Bedell,  who  was  the  principal,  and  presumably  the  one 
with  whom  the  contract  for  treatment  was  entered  into, 
was  qualified  and  duly  licensed  under  the  statute.  The 
defendant  Paul  was  an  assistant  of  Dr.  Bedell,  and,  be- 
ing not  qualified  and  licensed  to  practice,  he  assumed  to 
perform  surgical  operations  and  administer  remedies  to 
the  sick  and  infirm.  It  was  held  that  he  was  not  pro- 
tected by  the  qualifications  and  license  of  Dr.  Bedell,  al- 
thou^  he  acted  as  his  assistant  and  under  his  directions. 
The  principle  established  by  this  decision  iis  that  the 
qualifications  of  one  who  practices  medicine  are  personal 
qualifications,  and  that  it  is  the  one  who  actually  performs 
the  surgical  operation  or  administers  the  remedy  that 
must  be  qualified  and  licensed  under  the  statute.  The 
fact  that  the  doctor  who  makes  the  contracts,  who  takes 
the  patients  and  undertakes  to  treat  them,  is  duly  quali- 
fied and  licensed  is  immaterial.  This  seems  to  be  the  doc- 
trine of  State  V,  Paul 

3.  The  next  point  urged  is  that  "no  person  may  profit 
by  or  enforce  an  agreement  for  the  practice  of  medicine, 
except  he  is  qualified  and  licensed  for  the  pra(*tice  of  the 
profession.*'  This  construction  of  the  act  would  prevent 
action  in  the  name  of  any  assignee  of  a  physician's  claim 
for  his  services,  whether  such  assij^nee  might  be  a  corpo- 
ration, a  copartnership  or  an  individual.  Ordinarily  a 
disqualifying  statute  is  strictly  construed.  Unless  its 
provisions  plainly  disqualify  the  plaintiff  from  maintain- 
ing the  action,  it  ought  not  to  be  given  that  effect.  There 
is  no  language  of  the  statute  in  question  that  can  be  so 
construed,  nor  is  there  anything  in  the  spirit  and  purpose 
of  the  le^lation  that  requires  such  construction.    This 
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question  was  mentioned  in  Citizens^  State  Bank  v.  Nore, 
67  Neb,  69.    It  was  said  in  the  opinion  in  that  case: 

'*While  section  15  provides  that  *no  person  shall  recover/ 
the  latter  part  of  the  section  indicates  that  this  prohibi- 
tion is  limited  to  the  practitioner  himself." 

That  is,  no  person  shall  recover  upon  such  claim 
whether  he  be  owner  or  assignee,  or  in  whatever  capjaoity 
he  may  claim  to  recover,  unless  '^the  practitioner  himself 
who  performed  the  services  was  qualified  and  duly  li- 
censed at  the  time,  and  if  the  practitioner  himself  was 
qualified  and  duly  licensed^  the  provision  of  the  statute 
seems  to  be  complied  with. 

The  defendant  cites  the  case  of  Langdon  v.  Oonlin,  67 
Neb.  243,  as  holding  that  one  who  is  not  licensed  as  an 
attorn^  and  counselor  at  law  cannot  recover  fees  earned 
by  an  attorney  who  is  licensed.  That  case  is  supposed  to 
be  authority  for  the  proposition  that  a  copartnership 
composed  of  one  who  is  a  licensed  attorney  and  one  who 
is  not  cannot  recover  for  legal  services  furnished  by  the 
licensed  attorney.  But  the  case  is  not  authority  for  such 
proposition.  The  point  decided  in  the  case  is  stated  in 
the  syllabus.  It  is  contrary  to  public  policy  for  one  who 
is  not  an  attorney  at  law  to  contract  with  one  who  is,  for 
a  share  of  the  fees  earned,  to  procure  clients  for  him,  who 
shall  employ  him  to  prosecute  legal  proceedings  for  them. 
Such  contracts  would  tend  to  the  encouragement  of  liti- 
gation, and  the  law  will  not  recognis&e  and  enforce  them. 
But  if  one  who  is  not  a  licensed  attorney  is  engaged  in  a 
collection  or  other  similar  business,  we  know  of  no  prin- 
ciple of  public  policy  that  wou^d  prevent  the  formation 
of  a  copartnership  between  such  a  person  and  a  licensed 
attorney,  whereby  it  should  be  agreed  that  each  would 
carry  on  his  own  particular  business — ^the  attorney  at 
law  practicing  his  profession — ^and  that  the  earnings  of 
both  should  belong  to  the  copartnership.  If  it  was  dis- 
tinctly understood  that  the  practice  of  law  should  be 
carried  on  entirely  by  the  licensed  member  of  the  firm, 
there  seems  to  be  no  principle  of  public  policy  that  would 
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make  such  a  contract  unlawfuL  Harland  v.  Lilienthal, 
53  N.  Y.  438. 

Theace  is  perhaps  some  language  used  in  the  opinion  in 
Langdon  v.  Conlin  that  might  be  supposed  to  support 
the  defendant's  contention,  and  yet  it  is  plainly  stated  in 
the  opinion  that  there  is  but  one  proposition  necessary  to 
discuss,  *'and  that  is  whether  or  not  this  contract  is 
against  public  policy  and  good  morals  and  therefore  void." 
The  provision  of  the  statute  (sec.  5,  ch.  7,  Comp.  St.  1903; 
Ann.  St.  3604),  prescribes  it  to  be  the  duty  of  a  licensed 
attorney  "to  counsel  or  maintain  no  other  actions,  pro- 
ceedings^  defenses,  than  those  which  appear  to  him  legal 
and  just^  except  the  defense  of  a  person  charged  with  a 
public  offense,"  and  "not  to  encourage  the  commencement 
or  continuance  of  an  action  or  proceeding  from  any  mo- 
tive of  imssion  or  interest,"  and  it  is  said  in  the  opinion : 

'TJnder  a  statute  with  no  more  stringent  regulations 
governing  the  practice  of  law  than  our  own,  a  contract 
on  all  fours  with  the  one  m  the  instant  case  was  declared 
void,  as  against  public  policy  and  good  morals,  in  Alpers 
V.  Hunt,  86  Cal.  78,  9  L.  B.  A.  483,  21  Am.  St.  Rep.  17, 
24  Pac  846.  The  case  is  supported  in  principle  by  the 
holdings  in  Burt  v.  Place,  6  Cow.  (N.  Y.)  430;  Munda/y 
V,  Whissenhunt,  90  N.  Car.  458.  Where,  as  in  the  case  at 
bar,  a  i>art  of  the  consideration  of  the  contract  in  issue 
was  an  agreement  to  furnish  evidence  in  litigation  to  be 
commenced,  the  supreme  court  of  New  York,  in  Lyon  v. 
Hussey,  82  Htin  (N.  Y.),  15,  31  N.  Y.  Supp.  281,  said: 
'It  is  clear  that  such  a  contract  is  against  public  policy. 
The  recognition  of  contracts  of  this  character  would  be 
the  introduction  of  all  sorts  of  fraud  and  deception  in 
proceedings  before  courts  of  justice,  in  order  that  parties 
might  receive  compensation  out  of  the  results  of  their 
successful  manufacture  of  proofs  to  be  presented  to  the 
court,  thus  holding  out  a  premium  upon  subornation. 
The  mere  statement  of  the  proposition  seems  to  show  that 
such  a  contract  could  never  be  recognized  in  any  court 
of  justice.'  *^ 
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This  language  puts  the  decision  in  that  case  strictly 
upon  the  point  stated  in  the  syllabus.  It  is  the  only  point 
determined  in  the  case. 

In  Alpers  v.  Hunt,  86  Cal.  78,  the  contract  sued  upon 
was  in  substance  this:  A  third  person,  not  an  attorney 
and  counselor  at  law,  enters  into  an  agreement  with  an 
attorney  and  counselor  at  law  that  he  will  procure  his 
employment  by  a  litigant,  and  that  in  consideration  of 
such  procurement  he  is  to  have  from  the  attorney  and 
counselor  so  employed  one-third  part  of  whatever  remu- 
neration the  attorney  received  for  his  services  from  the 
litigant;  and  it  was  held  that  such  a  contract  was  con- 
trary to  public  policy  and  void.  It  will  be  noticed  that  the 
contract  was  to  procure  a  certain  pei'son  to  entrust  a 
particular  litigation  to  the  attorneys,  and  for  this  service 
one-third  of  the  fee  from  the  client  was  to  be  paid.  The 
court  said : 

"Now,  if  either  of  the  attorneys  who  contracted  with 
Bolte  had  lent  to  the  latter  his  name  to  be  used  by  him 
as  attorney  and  counselor,  he  would  liave  been  guilty  of 
a  violation  of  the  clause  above  quoted.  ♦  ♦  ♦  Was  not 
Bolte  really  allowed  to  use  their  names  in  the  prosecu- 
tion of  a  matter  in  litigation?^' 

The  principle  involved  is  the  same  as  in  Langdon  v. 
Conlin,  supra.  It  is  against  public  policy  for  attorneys 
to  employ  one  not  licensed  to  procure  clients  for  them. 
It  is  equally  against  public  policy  to  allow  one  who  is 
not  licensed  to  use  the  name  of  a  licensed  attorney  in  the 
prosecution  of  a  matter  in  litigation.  This  latter  was 
because  the  statute  of  California  expressly  forbids  such 
practice,  and  it  was  thought  that  the  contract  involved 
amounted  to  agreeing  that  an  unlicensed  person  should 
prosecute  litigation  in  the  name  of  a  licensed  attor- 
ney. This  case  is  not  authority  for  the  proposition  that 
a  corporation  composed  of  licensed  attorneys  could 
not  recover  in  the  name  of  the  corporation  for  legal  serv- 
ices rendered  by  such  attorneys.  At  all  events  the  statute 
under  consideration  here  cannot  be  construed  t<r  prevent 
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lic»sed  practitioners  of  mediciBe  to  form  a  corporation, 
and  to  make  contracts  with  their  patients  in  the  cor- 
porate name.    If  one  or  more  of  the  incorporators  should 
*  not  be  licensed  physicians  the  case  would  not  be  different 
The  person  who  practices  medicine,  that  is,  who  under- 
takes to  judge  the  nature  of  disease,  or  to  determir^  the 
proper  remedy  therefor,  or  to  apply  the  remedy,  must  have 
the  necessary  qualifications  and  obtain  license.     No  re- 
covery can  be  had  for  the  services  of  any  physician  who 
is  not  so  qualified.    A  hospital  which  is  controlled  by  a 
corporation,  and  which  receives  i>atients,  and  contracts 
to  care  for  them  and  to  furnish  them  with  medical  at- 
tendance, does  not  by  so  doing  practice  medicine  within 
the  meaning  of  this  act.    It  is  said  that,  if  a  corporation 
can  make  such  contracts  without  obtaining  a  license,  it 
will  be  within  the  power  of  its  ofBcers,  who  are  not  li- 
censed to  be  physicians,  and  over  whom  the  state  board 
of  health  has  no  control,  to  obtain  a  fee  upon  the  assur- 
ance that  a  manifestly  incurable  disease  can  be  perma- 
nently cured.  In  other  words,  that  a  corporation  may  con- 
duct itself  as  a  physician  may  not;  that  it  may  do  things 
that  would  be  a  sufficient  ground  for  the  state  board  of 
health  to  revoke  the  license  of  a  physician  if  done  by  him, 
and  that  the  purpose  of  the  legislature  was  to  prevent 
such  action.     Whether  a  physician  who  allowed  a  cor- 
poration to  make  such  contracts  for  his  services,  or  who 
associated  himself  with,  and  practiced  in  pursuance  of 
contracts  made  by,  corporations  that  indulged  in  conduct 
that  would  be  unprofessional  if  done  by  a  physician, 
might  himself  be  made  responsible  for  these  acts  of  the 
corporation,  and  so  subject  himself  to  the  penalties  of  this 
act,  it  is  not  necessary  in  this  case  to  determine.    This 
contract  is  signed  by  the  'Thysician  in  Charge."     He 
would  seem  to  be  as  much  responsible  for  this  contract, 
and  his  own  action  under  it,  as  if  he  had  executed  the 
contract  in  his  own  name.   Would  the  same  be  true  of  any 
physician  who,  being  in  the  employ  of  this  defendant, 
should  practice  medicine  pursuant  to  this  contract?    If 
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farther  legislation  is  necessary  to  regulate  and  control 
the  conduct  of  such  corporations,  and  of  physicians  con- 
necting themselves  with  such  corporations,  the  argument 
should  be  addressed  to  the  legislature.  We  cannot  derive 
snch  legislation  from  any  public  policy  indicated  by  the 
provisions  of  this  act 

It  is  further  suggested  that  one  of  the  grounds  for 
revoking  the  license  of  a  practicing  physician  is  unpro- 
fessional conduct  in  the  betrayal  of  professional  secrets, 
and  that  there  is  no  restriction  upon  a  corporation  that 
might  obtain  such  secrets  and  betray  them.  Such  secrets 
are  imparted  for  the  purpose  of  enabling  the  physician 
who  treats  the  patient  to  understand  the  nature  of  his 
disease  and  to  determine  the  best  course  of  treatment 
No  self-respecting  physician  would  encourage  the  curios- 
ity of  his  clerks  or  assistants  in  attempting  to  discover  the 
secrets  of  his  patients,  and  if  he  participated  in  such  con- 
duct, or  knowingly  consented  to  its  exercise,  he  might 
furnish  grounds  for  the  revoking  of  his  license.  If  the 
patient  saw  fit  to  divulge  his  secrets  to  the  assistants  or 
agents  without  the  knowledge  of  the  physician,  he  would 
be  supposed  by  so  doing  to  indicate  his  willingness  that 
they  be  published  to  the  world. 

As  was  said  in  State  Electro-Medical  Institute  v.  State, 
supra,  making  such  contracts  as  the  one  involved  herein, 
and  collecting  compensation  for  sendees  of  qualified  and 
licensed  physicians  rendered  pursuant  to  such  contract, 
do  not  constitute  practicing  medicine  and  are  not  in  vio- 
lation of  the  statute  or  public  policy. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 

Bevebsed. 
Baknes,  J.;  dissents. 
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Akna  W.  Shbiblby  v.  John  M.  Hublby  bt  al. 

FnxD  Jinrs  S,  1906.    No.  13,613. 

t  Pahlie  Offloen:  Fns.  The  statute  allowing  a  public  officer  a  fee 
of  twenty>fiYe  centa  for  "each  certificate  and  seal"  does  not  con- 
template that  the  officer  must  formulate  a  statement  of  ftusts  to 
which  he  certifies.  If  he,  upon  request,  performs  such  service,  he 
will  ha  entitled  to  reasonahle  compensation  therefor.  The  fee 
allowed  hy  the  statute  Is  for  the  act  of  certifying  to  the  paper 
and  affixing  his  seal  thereto. 

1 :  .    The  clerk  of  the  district  court  cannot  be  required 

to  search  the  records  of  his  office  to  ascertain  what  liens.  If  any, 
exist  against  lands  described  In  an  abstract  of  title,  and  make 
and  enter  upon  the  abstract  a  compilation  and  statement  of  the 
result  of  such  search.  If  he  performs  such  service,  he  is  entitled 
to  reasonable  compensation  for  making  such  statement  and 
entering  it  upon  the  abstract  He  is  not  entitled  to  a  fee  for 
m^Trtwg  a  search  of  his  records  necessary  to  the  performance 
of  another  service  ''to  which  a  fee  is  attached." 

1  Illegal  Fees:  Acnoir  wen  Penalty.  Section  34,  chapter  28,  Ck>mplled 
Statutes,  1903,  prescribing  a  penalty  for  taking  illegal  fees  by 
a  public  officer  Is  highly  penal.  In  an  action  to  recover  such 
penalty.  If  It  appears  that  the  fee  received  was  exacted  by  the 
officer  for  services  that  he  was  not  required  to  render  as  such 
officer,  and  for  which  he  was  entitled  to  reas<)tnable  compensation, 
together  with  other  services  for  which  It  would  have  been  Illegal 
to  exact  a  fee.  It  will  not  be  presumed  (in  the  absence  of  proof 
upon  that  point)  that  the  fee  exacted  was  more  than  the  service 
for  which  he  was  entitled  to  compensation  was  reasonably  worth. 

Ebbob  to  the  district  court  for  Dixon  county:  OUY  T. 
Graves^  JUDGB.    Affirmed. 

W.  E.  Chitntt,  for  plaintiff  in  error, 

McCarthy  d  McCarthy  and  John  V,  Pearsany  contra. 

fiHDGWICK,  J. 

The  plaintiff  below,  who  is  plaintiff  in  error  here, 
brought  this  action  to  reoorer  from  the  defendant,  as 
clerk  of  the  district  court  for  Dixon  county,  several  pen- 
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alties  for.  taking  fees  alleged  to  be  illegal.    The  petition 
sets  up  several  different  counts,  alleging  as  many  differ- 
ent causes  of  action,  and  in  each  count  it  is  alleged: 
"Plaintiff  presented  to  the  said  John  M.  Hurley,  clerk  of 
the  district  court  in  and  for  said  Dixon  county,  an  ab- 
stract of  title  to  (naming  the  land),  and  demanded  from 
him  a  certificate,  under  his  hand  and  seal,  certifying  that 
the  liens  and  incumbrances  shown  in  said  abstract  were 
all  that  were  of  record  in  the  oflSce  of  the  clerk  of  the 
district  court  for  Dixon  county,  Nebraska,  or  certifying 
that  there  were  none,"  with  an  allegation  that  the  de- 
fendant demanded  from  and  collected  for  making  said 
certificate  an  amount  stated  in  each  count,  which  amount 
"was  illegally  taken  and  was  in  excess  of  the  fee  provided 
by  law."    The  amount  stated  is  in  each  count  more  than 
twenty-five  cents,  which  the  statute  prescribes  as  the  fee 
for  certificate  and  seal.     The  answer  denies  each  allega- 
tion not  expressly  admitted,  and  denies  specifically  that 
the  charges  were  made  for  "certificate  and  seal,"  and 
alleges  that  in  each  and  every  cause  of  action  stated  in 
the  petition   the   plaintiff    "brought   to   the   defendant, 
John    M.    Hurley,   a   memorandum,    or   sketch,    of   the 
chain  of  title  to  the  real  estate  respectively  mentioned 
and  described  in  the  several  causes  of  action  stated  in 
plaintiff^s  petition,  showing  the  transfers  of  title  thereof 
as  shown  by  the  numerical  index  and  records  of  the  ofl&ce 
of  the  county  clerk  of  said  county,  and  requested  the 
defendant  to  make  a  search  and  examination  of  the  books, 
records  and  files  of  his  office  and  of  the  district  court  for 
said  county,  and  to  make  and  indorse  on  said  memoran- 
dum an  abstract  of  each   and   every  suit,   proceeding, 
decree,  judgment,  transcript  of  judgment,  execution,  at- 
tachment or  incumbrance  of  any  kind,  or  affecting  the 
real  estate  described  in  the  caption  of  said  memorandum, 
if  any,  which  were  at  the  time  liens  upon,  or  in  any  way 
affected  the  title  to  said  real  estate,  as  shown  by  the  books, 
files  and  records  of  his  office,  certified  by  him  as  clerk  of 
said  court."    The  answer  then  sets  out  in  detail  the  search 
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that  the  clerk  was  compelled  to  make  of  his  records  and 
documents  in  his  office,  and  then  alleges  "that  for  the 
said  examination  and  abstract  he  charj^ed  a  unifoi-m  fee 
of  fifteen  cents  for  each  name  appearing  in  said  chain  of. 
title,  together  with  a  fee  of  twenty-five  cents,  and  no 
more,  for  this  certificate  and  seal  attached  thereto,"  with 
an  allegation  that  these  were  acts  not  r(^]uired  by  law  of 
the  defendant  in  performance  of  his  official  duty,  and  a 
further  allegation  that  the  services  rendc^nnl  were  well 
worth  the  sum  charged.  The  pleadings  in  the  case  are 
very  lengthy.  They  are  s<jmewhat  complicated.  The 
answer  contains  some  inconsistent  allegations;  and  the 
reply  alleges  that  the  charge  in  excess  of  twenty-five  cents 
for  the  seal  was  made  for  a  search  of  the  records.  This 
allegation  of  course  is  inconsistent  with  the  pc^titiou,  and 
is  a  departure  therefrom.  There  ai'e  also  some  inconsist- 
ent statements  in  the  evidence.  In  some  instances  it  is 
stated  by  both  parties  that  the  charges  in  excess  of  twenty- 
five  cents  for  the  certificate  and  seal  were  made  as  com- 
pensation for  the  search  of  the  rtH*ords.  There  is  no  ob- 
jection made  in  this  court  that  the  allegations  of  the  reply 
constitute  a  departure  from  the  causes  of  action  alleged 
In  the  i>etition,  or  that  the  allegations  of  the  ans\v(»r  are 
inconsistent  with  themselves.  The  causes  was  evidently 
tried  below  as  though  the  evidence  was.  properly  admis- 
sible under  the  issues,  and  that  no  variance  exist(»d  be- 
twec^n  the  allegations  and  the  proof.  The  cause  has  Innm 
pr<^<entcHl  upon  the  same  theory  here,  and  we  tliink  it 
ought  therefore  to  be  determined  upon  that  theory.  The 
testimony  of  the  i)laintiff  and  the  defendant  is  substan- 
tialh'  the  sanu\  and  it  appears  from  the  Avhole  evidence 
that  when  th(*se  documents  were  prescmttHl  to  the  defend- 
ant for  his  certificate,  it  was  contemplated  that  an  ab- 
stract statement  of  the  result  of  the  clerk's  search  of  his 
records  should  be  entertnl  thereon  by  him,  and  a  formal 
certificate  appended,  to  which  the  clerk  was  expected  to 
add  his  signature  and  the  seal  of  his  office. 
The  determination  of  this  case  then  depends  upon 
6 
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whether  the  chn'k  can  bo  rc^iuinnl  to  enter  such  a  compila- 
tion  upon   the   douuni(^nts,   and   formulate   a   certificate 
thereto,  and  attach  his  signature  and  seal,  for  the  com- 
pensation of  twenty-five  cents.     If  the  theory  contended 
for  by  the  plaintiff  is  connect,  then  any  statement,  how- 
ever lengthy  or  however  much  in  detail,  tlu^.t  might  be 
prepared  froui  the  records  of  the  clerk's  office  could  be 
presentcHl   to  the  ch^rk,   and   he   could   be  compelled    to 
certify  how  mu(*h  of  the  statcMuent  wiis  true  and  how  much 
false,  and  would  be  entitlcnl  to  n  fee  of  twenty-five  cents 
for  his  certificate  and  seal.    The  certificate  which  the  de- 
fendant made  and  for  which  he  was  entitled  to  charge 
is  tr(*atKl  in  the  brief,  and  apparently  was  so  treated  by- 
all  parties  upon  the  trial,  as  meaning  the  whole  paper 
and  its  c(mt(Mits  lipon  which  the  certificate  is  placed.     It 
would  st^em  rather  to  apply  only  to  the  act  of  certifying 
to  the  paper.     \Mien  an  abstracter  of  titles,  who  is  him- 
self a  public  officer  under  the  law,  has  prepare<l  a  docu- 
ment purporting  to  be  an  abstract  of  title,  which  is  com- 
plicated and  may  involve  several  d<^scriptions  of  land, 
and  many  conveyances  of  each  piece  of  land,  and  recites 
lipon  this  document  that  ilun-e  are  no  judgments  against 
any  of  the  grantoi-s  of  any  of  the  piec(\s  of  land  that  are 
or  might  become  a  lieu  ther(H)n,  can  he  present  such  a 
document  to  the  clerk  of  the  district  court,  and  demand 
that  the  cl<Tk  c(^rtify  that  all  of  the  statements  are  true, 
and  receive  as  compensation  tlun^efor  twenty-five  cents  for 
such  c(»rtificat(*?     It  seems  clear  that  the  clerk  ought  to 
be  able  to  protiMt  himself  against  such  an  unjust  exac- 
tion.   The  clerk  is  no  doubt  required  by  law  to  make  cer- 
tified transcripts  from  his  rcn^ord  when  the  same  are  de- 
manded and  his  fec^s  tendered  therefor;  but  in  such  case 
he  is  entitliKl  to  fec^  not  (mly  for  his  certificate  but  for 
his  transcript  as  well.    One  who  rcMiuires  such  a  transcript 
cannot  prepare  it  from  the  records  himself  and  compel 
the  clerk  to  certify  thereto.     He  is  under  no  obligations 
to  certify  to  the  truth  of  statements  made  or  prepared  by 
other  parties,  and  if  he  consents  to  do  so,  h'«  may,  no 
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doabtj  impose  reasonable  terms  for  his  services.  If  he 
certifies  to  such  statements  on  condition  that  he  shall  be 
paid  for  his  services  the  same  fee  that  he  would  have  been 
entitled  to  if  he  had  prepared  the  statement  of  facts  him- 
self, and  had  certified  to  its  correctness,  he  violates  no 
law  in  so  doing. 

Certainly  the  defendant  could  not  be  requireil  to  perform 
the  services  required  of  him  in  this  case  for  the  compensa- 
tion to  which  he  is  entitled  for  his  certificate  and  seal. 
As  before  pointed  out,  the  clerk  was  expected  to  malve  a 
compilation  upon  these  documents  of  the  result  of  his 
searches  of  his  records.  Just  how  extensive  th(»se  com- 
pilations would  necessarily  be,  is  not  clearly  shown  in 
the  evidence.  This  work  was  no  part  of  the  duti(*s  of 
his  office,  and  if  he  consented  to  perform  it,  he  mifrht,  of 
course,  make- such  reasonable  char*i:(\s  th(^refor  as  he  saw 
fit.  The  evidence,  hoAvever,  clearly  shows  that  the  charged 
which  he  did  make  was  intended  to  covct  the  work  of 
searching  the  records,  as  well  as  the  making  of  tln^se 
compilations  upon  the  abstracts,  and  formulating  the 
statements  of  fact  t-o  which  he  was  expected  to  certify.  Of 
course,  he  could  not  charge  in  this  case  a  fee  for  making 
a  st^arch  of  his  record.  The  statute,  after  j)rescribing 
other  fees  of  the  district  court,  providers:  "Evc-ry  st^arch 
made  by  the  clerk,  where  no  other  service  is  rendered  to 
which  any  fee  is  attached,  fift(M>n  cents/'  Sec.  3,  ch.  28, 
('omp..St'  1903  (Ann.  St.  9029).  Tn  MTanihrr  v.  Com- 
monwealth, 5  Watts  and  Serg.  (Pa.)  21,  39  Am.  I)(>c.  106, 
the  court  said : 

"Xo  stronger  evidence  can  be  given  of  the  duty  of  an 
officer,  than  that  the  law  gives  him  a  fee  for  the  ix^rform- 
ance  of  it.'' 

Even  if  it  should  be  thought  that  this  statute  imposes 
no  duty  ui)on  the  clerk  to  make  Si^arch  of  his  rcKords,  still 
it  clearly  authorizes  him  as  such  clerk  to  make  such 
search,  and  in  a  proper  case  to  make  a  charge  tlu^refor. 
If,  therefore,  he  does  at  the  r(M|uest  of  an  individual 
make  such  search,  his  fe(^  for  so  doing  are,  without  any 
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doubt^  repilated  by  this  provision  of  the  statute.  It  is 
equally  clear  that  the  statute,  by  saying  that  he  may  have 
a  fee  for  searching  the  record  "where  no  other  service  ia 
rendered  to  which  any  fee  is  attached/^  forbids  him  to 
take  a  fee  for  such  service  when  that  condition  does 
not  exist.  As  already  seen,  it  w- as  for  this  search  for 
which  he  was  not  allowed  to  charge,  and  for  other  services 
for  which  he  was  entitled  to  compensation,  that  he  re- 
ceived the  fee  of  fiftcnm  cents.  There  is  no  evidence  in 
the  record  to  show  the  value  of  the  service  for  which  ho 
was  entitled  to  charge.  If  these  services  were  really 
worth  more  than  the  amount  charged,  the  fact  that  he 
supposed  that  he  was  also  entitled  to  compensation  for 
making  the  search  of  his  records,  and  that  he  accepted 
this  fee  as  compensation  for  that  sen'^ice  also,  ought  not 
1^  in  an  action  so  highly  penal  as  this  to  be  treated  as  a 

^;  violation  of  the  statute.    Demanding  and  receiving  illegal 

^  fees  by  a  public  officer  is  deemed  a  quasi  criminal  act.    If 

p.;  the  amount  involvcnl  is  so  small  as  fiftxH^n  centi?,  or  even 

r!  less,  the  officer  is  subjected  to  a  penalty  of  |50.     Under 

;•  such  a  statute,  all  reasonable  presumptions  of  innocence 

ought  to  be  indulged,  and  we  will  not  presume  that  the 


ryr  services  rendered  for  which  he  w^as  entitled  to  charge  were 

S*  of  less  value  than  the  amount  he  received  therefor. 
rp  We  think,  therefore,  that  the  district  court  was  right 

^^  in  instructing  the  jury  to  return  a  verdict  for  the  de- 

^' '  fendant.     The  judgment  is  therefore 


Affirmed. 


\^  Bankers  Union  of  the  World  v.  Brick  F.  Mixon. 

P 

>^  •  Fn.KD  June  8,  1905.     No.  13.744. 

F'  1-  Insurance:  False  Statements.    An  untrue  r-^^presetitatloD  In  an  ap* 

^  plication  for  Insurance  will   not   vitiate    the  policy   unless   it  is 

^'  ^^  such  a  nature  that  It  might  have  befn  an  inducement  tp  i^sue 
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the  policy.  If  it  appears  from  the  whole  record  that  the  repre- 
sentation could  not  have  been  relied  ui>on  by  the  Insurer  It  will 
be  disregarded. 

2.  Waiver.  It  is  competent  for  the  insured  to  waive  all  claim  under 
the  policy  in  CLse  of  death  resulting  from  smallpox,  and  to 
make  such  waiver  binding  upon  the  beneficiary  under  the  policy 
by  apt  words  for  that  purpose  expressed  in  the  application. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
LARD  W.  Slabaugh,  JUDGE.    Revcrscd. 

Maftheic  Oering,  for  plaintiiT  in  error. 

J.  L.  Kalcyy  contra. 

Sedgwick,  J. 

The  defendant  in  error,  Brice  P.  Mixon,  as  plaintiflF  in 
the  court  below,  recovered  a  judgment  against  the  plain- 
tiff in  eiTor  upon  a  beneficiary  certificate  issued  upon  the 
life  of  plaintiff's  father,  William  Riley  Mixon.  The  in- 
sured was  a  resident  of  Louisiana,  and  died  on  the  12th 
day  of  February,  1900.  It  is  admitted  that  he  paid  the 
dues  regularly,  and  complicHi  with  all  of  the  provisions  of 
of  the  contract  upon  his  part  to  be  performed;  but  the 
defendant  insiists  that  the  plaintiflE  is  not  entitled  to  re- 
cover in  this  action  because  of  an  alleged  misstatement 
made  in  the  application  for  the  insurance,  and  because  the 
insured  waived  all  benefits  under  the  beneficiary  certifi- 
cate in  case  of  his  death  resulting  from  smallpox,  of 
which  disease  the  defendant  alleges  the  insured  died. 
There  is  some  discussion  in  the  brief  in  regard  to  the 
waiver  or  enforcement  of  forfeitures  of  insurance  policies, 
but  these  discussions  are  foreign  to  this  issue,  as  no 
question  of  forfeiture  is  involved. 

1.  The  first  question  presented  in  the  briefs  is  upon 
th(*  objection  of  the  defendant  that  the  insurance  is  void 
because  of  a  misstatement  of  fact  in  the  application.  One 
of  the  questions  asked  of  the  applicant  was :  "Have  you 
been  successfully  vaccinated?"  to  which  his  answer  was: 
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"No";  and  it  is  insisted  by  the  defendant  that  the  evi- 
dence shows  that  the  applicant  had  at  that  time  been 
successfully  vaccinated,  and  that  therefore  his  statement 
was  false,  which  invalidates  the  insurance.  It  is  difficult 
to  undei*stand  how  the  defendant  can  seriously  urfi:e  such 
a  contention.  If  we  suppose  that  it  is  conclusively  shown 
that  the  applicant,  just  prior  to  making  this  statement, 
had  been  successfully  vaccinated,  and  that  therefore  the 
statement  was  un<|uestionably  untrue,  there  is  nothing  in 
this  record  from  which  it  might  be  found  that  such  a 
statement  was  material  to- the  risk,  or  that  the  defendant 
relied  ther(H)n.  In  Kettcnhach  v.  Omaha  Life  Ass'n,  49 
Neb.  842,  the  law  is  stated  to  be: 

"In  order  for  such  representations  to  constitute  a  de- 
fense to  this  action,  it  is  incumbent  upon  the  insurance 
company  to  plead  and  prove  that  the  statements  and 
answers  were  made  as  written  in  the  application;  that 
they  were  false;  that  they  were  false  in  some  particular 
material  to  the  insurance  risk;  that  they  w^ere  made  in- 
tentionally by  the  insured;  and  that  the  insurance  com- 
pany relied  and  acted  upon  such  statements." 

This  statement  of  the  law  has  since  been  many  times 
approved.  Itoi/al  Ncifjhhors  of  America  v.  Wallace^  66 
Neb.  543;  and  upon  rehearing  of  this  last  case,  5  Neb. 
(Unof.)  519;  73  Neb.  409. 

It  appears  from  the  record  that  it  was  the  policy  of  the 
company  not  to  insure  against  death  by  smallpox  unless 
the  insured  had  been  successfully  vaccinated,  and  there- 
fore it  is  affirmatively  shown  by  this  record  that  the  com 
pany  in  contracting  this  insurance  did  not  rely  upon  the 
applicant's  statenu^nt  that  he  had- not  been  successfully 
vaccinated.  It  is  enough  to  defeat  this  objection  if  the 
defendant  has  failed  to  make  it  appear  that  this  state- 
ment of  the  applicant  furnished  some  inducement  of  the 
comi>any  to  enter  into  the  contract. 

2.  Following  the  answer  of  the  applicant  that  he  had 
not  iKHni  succtessfully  vaccinat(Hl,  the  application  con- 
tained these  words:     "If  not^  sign  waiver.     Waiver.     I 
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agree  to  waive  all  benefits  under  a  benefit  certificate 
which  may  be  issued  to  me,  in  case  of  my  death  or  total 
or  permanent  disability  rt^sulting  from  smallpox.  W.  R. 
MLxon.  Applicant  to  sign  name  in  full.  William  Riley 
Mixon." 

The  def(»ndant  insists  that  the  death  of  the  insured  re- 
sulted from  smallpox,  and  that,  by  reason  of  the  foregoinj; 
waiver,  this  loss  was  not  insureil  against.  The  sugges- 
tion of  the  plaintiflf  that  this  waiver  was  not  binding  upon 
the  beneficiary  is  without  foundation,  since  it  waives  beno 
fits  in  case  of  death,  and  such  bem^fits  could  accrue  to 
no  one  except  the  beneficiary  under  the  certificate.  It  is 
also  suggesteil  by  the  plaintiff  that  fraternal  beneficiary 
companies  cannot  contract  for  such  waivers  of  liability. 
No  reason  is  given  upon  which  to  base  such  a  suggestion, 
and  we  are  not  aware  of  any.  The  right  of  the  parties  to 
so  limit  their  contracts  was  recognized  in  Sovereign  Camp 
W.  0.  TV.  t?.  Woodruff,  80  Miss.  546,  32  So.  4. 

The  question,  then,  is  whether  the  death  of  the  insured 

resulted  from  smallpox.    This  case  was  tricMl  liy  the  court 

without  the  intervention  of  a  jury,  upon   documentary 

evidence,  a  part  of  w^hich  was  an  agreed  statement  of  facts 

submitted  in  lieu  of  the  oral  evidence  of  witnesses.     In 

this  statement  of  facts  it  is  stipulated  that  Dr.  J.  W. 

Lambert,  the  medical  examiner  of  the  company,  would 

testify  "that  smallpox  was  prevalent  in  the  community 

where  Mixon  lived  at  the  time  of  his  death,  and  that 

Mixon  died  of  smallpox."  It  is  also  stipulated  that  six 

other  witnesses  named  in  the  stipulation  "would  sw^ear 

upon  the  stand,  if  personally  present,  that  the  deceased, 

William  Riley  Mixon,  died  of  smallpox."  It  is  also  stip- 

nlated  that  the  plaintiflf  and  five  other  wituc^sses  "would 

testify,  if  pc^rsonally  present,  that  the  deceased  died  of  a 

complication  of  diseases,  viz.,  pneumonia  and  smallpox," 

and  "that  the  only  mwlical  witness  who  t4^stified  as  to  the 

disease  which  caused  the  death  of  ilixon  was  Dr.  J.  W. 

Lambert.,    the    medical    examiner    of    defcmdant    order." 

tipon  this  evidence  the  trial  court  found  that  the  insured 
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iHihI  of  smallpox.  The  trial  court  entered  judgment  for 
pliiintiff  on  account  of  the  (erroneous  conclusion  that  the 
fart  that  the  death  resulted  from  smallpox  was  imma- 
terial. We  think  that  the  evidence  abundantly  supports 
the  KjHM^ial  findins:  of  the  cause  of  death.  Smallpox  was 
prevalent  in  the  community  at  the  time.  All  of  the  wit- 
n4*Ks<^w  agreed  that  the  deceaf?(xl  was  afflicted  with  small- 
pox at  the  tiiiie  of  his  death.  The  stipulation  is  that 
Ronif-  would  testify  that  he  died  of  smallpox  complicated 
w'ltU  pneumonia,  and  some  would  testify  unqualifiedly 
thsit  lu^  died  of  smallpox.  This  stipulation  shows  that 
the  insured  was  afflicted  with  smallpox,  which  resulted  in 
his  death,  and  under  the  conditions  of  his  insurance  there 
ran  he  no  rec'overy. 

Tilt*  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded. 

Reversed. 


State  Electro-Medical  Institute  v.  State  of  Nebraska, 

Filed  June  8,  1905.     No.  14,090. 


I 


1.  CorpDrations:  Practice  of  Medicine:  Licenses.  While  a  corporation 
Is  a  person  in  a  certain  sense,  and  for  many  purposes  is  so 
considered,  it  is  not  sucl;  a  person  as  can  be  licensed  to  practice 
medicine  under  chapter  55,  Compiled  Statutes,  1903. 

Z.  Physicians.  The  qualiflcatloti  of  a  medical  practitioner  is  personal 
to  himself.  The  intention  and  meaning  of  the  law  is  that  one 
who  undertakes  to  judge  the  nature  of  disease,  or  to  determine 
tlie  proper  remedy  therefor,  or  to  apply  or  direct  the  application 
of  the  remedy,  must  have  the  personal  quallQcations  prescribed 
by  statute. 

3.  Coi-porations:  Physicians.  Qualified  and  licensed  physicians  may 
form  a  corporation,  and  make  contracts  for  the  services  of  ita 
znembers  and  other  licensed  physicians.  Making  such  contracts, 
and  furnishing  services  of  qualified  and  licensed  physicians  there- 
under, is  not  a  violation  of  section  7.  chapter  55,'  Compiled  Stat- 
utes, 1903,  forbidding  the  practice  of  medicine  without  a  license. 


lU     ^ 
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Ebror  to  the  district  court  for  Doiijrlas  county :  Alex- 
ander C.  Troi'P,  Judge.    Reversed  and  dismissed, 

Edson  Rich  and  Nelson  C.  Pratt,  for  plaintiflf  in  error. 

Baldrlge  &  De  Bord  and  W.  TF.  Slahaugh,  contra. 

Sedgwick,  J. 

This  waK  an  information  in  the  nature  of  quo  warranto 
to  prevent  the  defendant  from  doing  business  in  this  state. 
According  to  the  pleadings  and  stipulation  of  facts,  the 
defendant  is  a  foreign  corporation,  and  has  an  oflfice  in  the 
city  of  Omaha,  and  transticts  its  business  there.  It  is 
alleged  in  the  information: 

**Said  defendant  is  engaged  in  the  business  of  prac- 
ticing medicine  for  hire,  and  it  contracts  to,  and  through 
its  ag(*nts  does,  assume  for  hire  to  practice  medicine, 
pre.scribe  for  and  treat  the  physical  ailuK^nts  of  human 
beings,  and  does  by  and  through  its  officers  and  agent** 
and  employe(^  practice  medicine  for  hire  for  its  benefit, 
and  for  hire*  do<:*s  operate  upon  and  prescribe  for  and 
treat  the  physical  ailments  of  human- beings.  The  said 
defendant  does  solicit  the  public  to  come  to  the  said  de- 
'  fendant  for  treatment  for  physical  diseases,  and  do(*s 
advertise  in  the  several  papers  published  in  the  city  of 
Omaha  and  otherwise  that  it  treats  various  physical  dis 
eases."  The  answer  admits  that  the  plaintiff  advertises 
to  treat  diseases  for  hire,  and  makes  contracts  to  that 
effect,  and  accepts  compensation  therefor,  and  alleges: 
"The  said  defendant  at  all  of  the  times  mentioned  in 
plaintiff's  petition,  and  for  a  long  time  prior  thereto,  is 
now  conducting  its  business  by  physicians  who  were  duly 
licensed  to  practice  medicine;  that  each  and  all  of  the 
physicians  so  employed  had  filed  their  certificates  with 
the  county  clerk  of  Douglas  county,  Nebraska,  and  that 
each  and  all  of  said  physicians  were  and  are  duly  au- 
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thorized  to  juTforiit  eaih  and  all  acts  incumbent  upon 
them  under  tht^r  said  Itcenses;  that  the  said  defendant 
does  not  assmue  to  nor  does  it  practice  raeflicine,  pi*e- 
scFibe  for  or  treat  in^rsons  afflicted  with  physical  aihnents, 
but  that  said  busine-ss  is  conducttMl  sok^ly  by  duly  li- 
censcMl  and  practicing  physicians  iu  the  emph>y  of  the 
defendant."  The  reply  denied  this  aUet^ationj  but  it  is 
admit  ttKl  in  the  stipulation  of  facts  upon  which  the  case 
was  tric^H.1. 

Se<*tion  715  of  the  code  provides:  "If  a  toii>oration  be 
found  to  have  violatcHl  the  law  by  which  it  holds  its  ex- 
iateucej  ♦  ♦  »  jud^^rinent  shall  be  rendered  that  such 
defendant  be  ousttAl,  and  altogether  excluded  from  snch 
office,  f ranch ise,  or  privilege/' 

1,  The  contention  is  that  this  defendant  has  violate<l 
chapter  55  of  the  (^onipih*<l  Btatiitea<  (Ann.  St  941G- 
9492),  the  title  of  which  is  *^An  act  to  establish  a  State 
Board  of  Health,  to  regulate  tlie  practice  of  uKHlicine/' 
etc*  The  particular  proviHion  which  it  is  claimcHl  has 
been  violated  iw  tln^  one  in  S44*tion  7  of  that  act:  ''It  Khali 
'be  unlawful  for  miy  person  to  practice  medicine,  surgery 
or  obstetrics  or  any  of  the  branches  thereof,  in  this  state, 
^vithout  first  having  applied  for  and  obt^iined  from  (he 
state  board  of  lieallh  a  license  «o  to  do/^  It  is  conce<h\l 
that  tliis  defendant  1ms  not  obtaiiued,  and  could  not  ob- 
tain, a  license  iu  com])liance  with  this  provision  of  the 
law.  While  a  corporation  is  in  some  sense  a  person,  and 
for  many.  purp*»si\s  is  so  considerfHlj  yet  it  is  not  such  a 
person  as  can  he  lic<mHed  to  practice  medicine.  This  posi- 
tion Kcenis  to  be  maintained  hy  both  parties.  The  de- 
fendant, therr^fore,  not  having  a  license,  has  violated  this 
law  if  it  has  practiced  medicine,  surgery  or  obstetrics  or 
any  of  the  brandies  thereof  within  the  meaning  of  the 
statute.  The  statute  in  se<'tion  IT  of  the  act  attemi>ts  to 
define  what  is  meant  by  practicing  im'dicine:  *'Any  per- 
son shall  be  regarded  as  practicing  medicine  within  the 
meaning  of  this  act  who  shall  operate  or  profess  to  heal 
or  prescribe  fur  or  otherwise  treat  any  physical  or  mental 
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ailment  of  another/^  Exception  is  made  of  the  "adminis- 
tration of  ordinary  household  remedies/^  and  in  some 
other  cases.    The  supreme  court  of  Kansas  has  said : 

"The  practice  of  medicine  may  be  said  to  consist  in 
three  thin^^s :  First,  in  judging  the  nature,  character,  and 
symptoms  of  the  disease;  second,  in  determining  the 
proper  remedy  for  the  disease;  third,  in  giving  or  pre- 
scribing the  application  of  the  remedy  to  the  disease." 
Vnderwfjod  v.  Scott,  43  Kan.  714,  23  Pac.  942. 

There  was  no  necessity  of  legislation  to  prohibit  cor- 
porations, as  such,  from  practicing  medicine.  It  is  im- 
possible to  conceive  of  an  impersonal  entity  "judging  the 
nature,  character,  and  symptoms  of  the  disease,"  or  "de- 
termining the  proper  remedy,"  or  giving  or  prescribing 
the  application  of  the  remedy  to  the  disease.  Members 
of  the  corporation,  or  persons  in  its  employ,  might  do 
these  things,  but  the  corporation  itself  is  incapable  to  do 
them.  The  qualification  of  a  medical  practitioner  is 
personal  to  himself.  The  intention  of  the  law  is  that  one 
who  undertakes  to  judge  the  nature  of  a  disease,  or  to  . 
determine  the  proper  remedy  therefor,  or  to  apply  the 
remedy,  must  have  certain  personal  qualifications,  and  if 
he  does  these  things  without  having  complied  with  the 
law  he  is  subject  to  its  penalties.  Making  contracts  is 
not  practicing  medicine.  Collecting  the  compensation 
therefor  is  not  practicing  medicine  within  the  meaning  of 
this  statute.  No  professional  qualifications  are  requisite 
for  doing  these  things. 

2.  It  is  urged  that  no  one  who  is  not  himself  licensed  to 
practice  can  be  beneficially  interested  in  the  practice  of 
medicine,  and  that  it  is  contrary  to  public  policy,  and 
therefore  unlawful,  for  a  person  or  corporation  not  com- 
petent to  practice  medicine  to  be  beneficially  interested 
in  such  practice,  and  to  be  allowed  to  receive  compensa- 
tion for  the  services  of  one  who  is  qualified.  This  ques- 
tion and  others  that  are  discussed  in  the  brief  in  this  case 
are  more  fully  considered  in  the  opinion  in  the  case  of 
State  Electro-Medical  Institute  v.  Platyier,   ante,  p.  23. 
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It  seems  clear  that  this  defendant  has  not  practiced  or 
attempted  to  practice  medicine  within  the  meaning  of 
this  statute,  and  is  not  guilty  of  the  violation  of  the  law 
charged  against  it.  The  judgment  of  the  district  court 
is  therefore  rev(?rsed  and  the  cause  dismissed. 

Reversed. 
Barnes,  J.,  dissents. 


Edwin  A.  Phelps  et  al.  v.  ToOUIsa  Wolff. 

Filed  June  8.  1905.     No.  13,859. 

1.  Judgment:  Nunc  Pro  Tunc  Entry.    The  district  court  may  enter  a 

judgment  nunc  pro  tunc  on  motion  and  notice,  and  the  fact  that 
the  application  therefor  is  not  made  for  a  considerable  time  after 
the  judgment  was  rendered  does  not  deprive  the  court  of  juris- 
diction. 

2.  Foreclosure:   L.vches.     A   plaintiff  in   a  foreclosure  suit,  who   ap- 

pears to  have  been  diligent  in  endeavoring  to  subject  the  mort- 
gaged property  to  the  payment  of  the  mortgage  debt  and  procure 
a  deficiency  judgment,  and  who,  to  that  end,  has  proceeded  aa 
rapidly  as  the  nature  of  the  case  and  the  rules  of  procedure 
will  permit,  cannot  be  said  to  be  guilty  of  laches. 

3.  Judgment:  Nunc  Pro  Tunc  Entry.     An  entry  made  by  the  clerk 

of  the  district  court,  which  has  been  held  by  this  court  Insuffi- 
cient to  constitute  a  final  judgment,  is  not  sufficient  to  constitute 
a  bar  to  an  application  for  the  entry  of  a  judgment  nunc  pro  tunc. 

4. :  Findings.    Such  a  judgment,  however,  must  conform  to  and 

be  no  broader  in  its  terms  than  the  judgment  actually  rendered; 
and  where  the  decree  so  entered  contains  findings  not  supported 
by  the  evidence  introduced  on  the  hearing  of  the  application 
for  its  entry,  it  will  be  reversed  as  to  such  findings. 

Error  to  the  district  court  for  Colfax  county.     Con- 
rad IIollenbI':ck,  Jidce.     Judgment  modified. 

George  W,  Wrrtz,  for  plaintiffs  in  error. 

George  H.  Thomas,  eonfra. 
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Barnes,  J. 

This  is  a  proceeding  in  error  to  reverse  an  order  of  the 
district  court  for  Colfax  county  directing  the  entry  of  a 
decree  nunc  pro  tunc  in  a  foreclosure  suit. 

It  appears  that  one  Louisa  Wolf  commenced  an  action 
to  foreclose  a  mortgage  on  certain  real  estate  situated  in 
Colfax  county,  in  the  district  court  for  that  county 
against  Goodwin  W.  Phelps,  Oweda  Phelps,  Julius  F. 
Philjis,  Charles  J.  Phelps  and  Edwin  A.  Phelps,  and  on 
the  7th  day  of  December,  1895,  obtained  a  decree  against 
them.  The  judge's  notes  of  the  rendition  of  the  decree 
appear  on  the  court  calendar  of  that  date  as  follows: 
"Default  as  to  all  defendants  except  as  to  Julius  F. 
Phelps.  Amt.  due  plff.  1802.87,  to  draAV  int.  at  10  per 
cent.  Dei-ree  of  foreclosure  accordingly,  and  order  of 
sale  in  default  of  payment  for  twenty  days."  That  there- 
after the  clerk  journalized  the  decree,  as  shown  by  the 
court  journal,  in  the  words  and  figures  following: 
'^Louim  Wolff  v.  Ooodtcin  W,  Phelps  et  al.  Now  on  this 
7th  day  of  ^  •mber,  A.  D.  189o,  this  cause  came  on  for 
hearing  and  trial  to  the  court,  and  the  defendants  Ow'eda 
Phelps,  Goodwin  W.  Phelps,  Charles  J.  Phelps  and  EdAvin 
A.  Phelps,  having  "failed  to  answer  or  demur,  wer.  (?ach 
three  times  called  in  open  court,  but  came  not,  and  thereby 
made  default,  and  default  is  hereby  entered  against  them. 
On  consideration  whercH)f  the  court  finds  that  there  is 
due  the  plaintiff  from  the  defendant  the  sum  of  $802.87, 
which  said  amount  draws  interest  at  the  rate  of  ten  per 
cent,  per  annum,  and  the  sheriff  is  hereby  ord(»r(Hl  to  ad- 
vertise and  sell  said  pnMuises  according  to  law,  in  default 
of  payment  for  twenty  days."  The  foregoing  Is  the  only 
decree  or  judgment  in  that  action  that  apj)ears  in  the 
records  of  the  court.  The  defendant,  Goodwin  AV.  Phelps, 
at  that  time  applied  for  and  obtained  a  stay  of  order  of 
sale,  and,  after  the  expiration  of  such  stay,  the  real 
estate  described  in  the  mortgage  was  offere;!  for  sale, 
but  not  sold  for  want  of  bidders,     Sometime  aftiTwards 
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the  [)roperty  was  sold  by  the  sheriff  for  tlie  satisfaction  of 
the  decree,  the  sale  confirmed,  and  thereupon  the  plaintiff 
applied  to  the  court  for  a  deficiency  judgment.  Her  appli- 
cation was  denied,  and  she  appealed  to  the  supreme  court, 
where  the  order  of  the  trial  court  was  aflSrmed,  for  the 
reason  that  it  did  not  appear  from  the  record  that  any 
final  judgment  or  decree  had  ever  been  rendered  by  the 
trial  court.  3  Neb.  (Ilnof.)  511.  After  the  cause  was 
remanded,  the  plaintiff  filed  a  motion  in  the  district 
court  for  the  entry  of  a  proper  decree  nunc  pro  tunc. 
Notice  of  the  application  was  duly  served.  The  defend- 
ants appeared  and  objected!  to  the  entry  of  such  decree, 
and  by  their  objections,  among  other  things,  denied  all  of 
the  allegations  contained  in  the  plaintiff's  application. 
Th(*reupon,  a  trial  was  had,  and  after  the  introduction  of 
the  evidence  in  support  of  the  application,  the  court  made 
an  order  directing  the  clerk  to  enter  a  dcx-ree  of  fore- 
cluKure  as  of  the  date  of  December  7,  1895.  To  this 
o7*d(T  the  def(*ndants  excepted,  and  to  reverse  the  decree 
Iho  defendants,  Edwin  A.  Phelps  and  C'harles  J.  Phelps, 
lirt>se(*ute  error. 

The  plaintiffs  in  error  contend  that  the  defendant  has 
btM'ii  guilty  of  gross  laches  in  permitting  the  journal  to 
staud  in  its  present  condition  for  more  than  eight  years. 
It  appears  from  the  record  that  the  defendant  has  been 
striving  to  enforce  the  decree  and  obtain  a  deficiency 
judgment  from  the  date  of  its  rendition  to  the  present 
time;  that  the  property  was  sold  as  soon  as  a  purchaser 
could  be  found  in  the  ordinary  course  of  procedure;  that 
the  sale  was  confirmed,  and  the  defendant  herein  promptly 
made  application  for  a  deficiency  judgment;  that  her  ap- 
plication was  denied,  and  from  that  order  she  pmsecuted 
error  to  this  court.  She  then  asccTtained  for  the  first 
lime  that  no  final  judgment  or  decree  of  foi*eclosure  had 
hven  entered  in  the  records  of  the  trial  court,  and  for 
that  reason  the  order  of  the  court  denying  her  a  deficiency 
Judgment  was  affirmed.  As  soon  as  the  cause  was  re- 
majided,  the  proceeding,  which  is  the  foundation  of  the 


Vol  74]  JANUARY  TERM,  1905.  47 


Phelps  V.  Wolff. 


present  action,  was  commenced,  and  resulted  in  the  entry 
of  the  decree  which  is  now  complained  of.  So  it  cannot 
be  successfully  urged  that  she  has  been  guilty  of  laches, 
a.s  claimed  by  the  plaintiffs. 

It  U  also  contended  that  the  former  judgment  is  still  in 
force;  that  a  new  judgment  cannot  be  entered  until  such 
former  judgment  is  disposed  of  in  some  manner,  and  that 
the  defendant  herein  is  estopped  to  deny  the  correctness 
of  the  old  entry  as  made.  There  is  nothing  in  this  con- 
tention, and  it  comes  Avith  poor  grace  from  on^  who  has 
heretofore  sought  and  obtained  a  judgment  of  this  court 
by  which  it  is  held,  in  effect,  that  no  final  decree  had 
been  entered  in  this  case  prior  to  the  time  of  the  entry 
of  the  one  now  complained  of. 

The  plaintiffs  further  contend  that  the  evidence  is  not 
sufficient  to  support  the  judgment  or  decree  complained 
of.  This  presents  a  more  serious  question.  As  before 
stated,  all  of  the  alle.i!:ations  of  the  application  were  de- 
nied by  the  plaintiffs'  objections.  The  defendant  herein 
introduced  as  evidence  in  support  of  her  application,  first, 
the  judge's  notes  found  in  the  court  calendar  of  the  date 
of  Dec*ember  7,  1895 ;  second,  the  journalizing  of  the  same 
made  by  the  clerk;  both  of  which  entries  are  quoted 
alKive.  She  also  introduced  the  application  of  Goodwin 
W.  Phelps  for  a  stay  of  order  of  sale,  together  with  the 
evidence  of  George  H.  Thomas,  as  follows:  "I  was  in 
rourt  on  the  7th  day  of  December,'  1895 ;  Judge  Marshall 
l»r(*siding.  I  hc^ard  him  pronounce  the  decree  in  this  case, 
and  at  the  same  time  he  made  entry  thereof  in  the  dis- 
trict court  calendar.  After  he  had  made  the  entry  in  the 
court-  calendar,  he  read  what  he  had  written  and  entered 
thendn.  I  will  state  that  I  am  well  acquainted  with  the 
sij^iature  of  Goodwin  W.  Phelps;  that  the  signature  at- 
tached to  exhibit  A  (which  is  the  request  for  a  stay  of 
order  of  sale)  is  his  signature.  I  anl  well  acquainted 
with  the  handwriting  in  the  body  of  this  instrument,  ex- 
hibit A,  and  1  will  state  that  the  suinie  is  in  the  handwrit- 
ing of  one  Ethal  L.  Robins''     The  above  and  foregoing 
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includes  all  of  tlie  evidence  olft^red  by  the  defendant  in 
support  of  h(T  application.  We  are  satisRc»d  that  this 
evidence  is  sufficient  to  autliorize  the  court  to  make  the 
« proper  findiuji;?!  and  enter  an  ordinary  decree  of  fore- 
closure lutuc  pro  tunc.  But  it  appears  that  the  decree  as 
entered,  and  which  is  the  basis  of  this  proceeding  in  error, 
contains  the  foll(>'»vins:  "The  court  further  finds  that 
the  def(»ndants  Goodwin  AV.  Phelps,  Charles  J.  Phelps, 
and  Edwin  A.  Pheli)s,  and  each  of  them,  are  personally 
liable  to  Hie  plaint ilT  for  the  payiiH^ut  of  said  not(%  and 
the  amount  due  and  owiufr  thereon,  and  that  the^',  and 
each  of  them,  are  personally  liabU^  for  any  deficiency 
which  may  rcMuain  after  apj)lyiug  the  proceeds  of  the  sale* 
of  said  premises  to  the  paynumt  of  the  amount  herein 
found  due  and  owing.''  It  seems  clear  that  the  evidence 
of  the  defendant  in  support  of  her  application  is  not  suffi- 
cient to  sustain  the  finding  above  quoted.  Neither  the 
judge's  notes  nor  the  journalizing  thereof  by  the  clerk 
contain  anythiug  whatever  in  relation  to  a  finding  of  a 
personal  liability  on  th(^  note,  or  a  liability  of  the  plain- 
tiffs herein  for  a  deficiency.  The  evidence  of  the  wit- 
ness Thomas  go(»s  no  further  than  the  entries  above  men- 
tioned, lie  simply  testified  that  he  was  im^sent  in  court 
and  heard  the  jiuli;(»  render  the  decree,  and  saw  him  enter 
his  notes  on  the  ca](*ndar,  and  that  he  heard  him  thereafter 
read  such  entry.  He  did  not  attempt  to  state  what  the 
terms  of  the  judgnu^nt- which  the  court  actually  rendered 
were,  and  there  is  nothing  in  the  record  anywh(*re  which 
would  indicate  that  the  court  actually  made  the  finding 
above  quoted  at  the  time  he  rc^ndered  his  decree.  It  is 
beyond  question  that  the  district  court  had  jurisdiction 
to  order  the  d(Hra%  which  was  actually  rendered  by 
Judge  Marshall  on  the  7th  of  December,  1895,  entered 
upon  the  journal  of  tlu^  court  as  of  that  date.  Garrison  v. 
People,  6  Neb.  274;  NoarfJand  v.  Way,  35  Neb.  387; 
Wachsmnih  i\  Orinit  Ins.  Co,,  49  Neb.  590;  Fisk  v. 
Osgood  2  X(>b.  (T^nof.)  100;  Crccdon  v.  Patrick,  3  Neb. 
(IJnof.)  459;  Morrill  i\  McXcill,  3  Neb.  (.^of.)  220.   The 
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present  presiding  judge  could  have  no  pei-sonal  knowledge 
of  the  terms  of  the  decree  which  was  actually  rendered, 
because  it  was  not  rendered  by  him.  He  is  the  successor 
of  Judge  Marshall,  who  rendered  the  judgment,  and  who ' 
is  now  deceased.  A  nunc  pro  tunc  judgment  must  con- 
form to  and  be  no  broader  in  its  terms  than  the  one 
originally  rendered.  We  find  no  evidence  in  the  record 
showing,  or  even  tending  to  show,  that  the  judge  of  the 
district  court,  when  he  rendered  the  judgment  of  December 
7, 1895,  made  any  finding  whatever  as  to  the  liability  of 
the  plaintiffs  herein  for  a  deficiency.  So  we  conclude 
tiiat  the  evidence  is  insuflBicient  to  sustain  the  finding  con- 
tained in  the  present  judgment  on  that  point. 

Pop  this  reason,  so  much  of  the  judgment  complained  of 
as  relates  to  the  personal  liability  of  the  plaintiffs  for  a 
deficiency  is  reversed,  and  the  judgment  of  the  district 
court  is  in  all  other  things  affirmed,  and  the  cause  is  re- 
manded for  further  proceedings  upon  the  application  for 
a  deficiency  judgment 

Judgment  accordingly. 


George  L.  Paelby  v.  John  D.  McBride. 

Filed  Juot  8,  1905.    No.  13,714. 

1.  Ouididates  for  Office:  Libel.  The  manner  in  which  a  public  ofttc^ 
conducted  the  duties  of  his  office  is  a  fair  subject  for  eomme-nt 
by  the  press  when  he  is  a  candidate  for  reelection,  and  a  news- 
paper Is  justified  In  calling  the  attention  of  the  public  to  illegal 
charges  made  by  him  as  a  reason  why  he  should  not  again  be 
chosen. 

1  XAeL  Where  a  newsi)aper  states,  in  substance,  that  the  sheriff 
of  the  county,  who  is  a  candidate  for  reelection,  had  obtained 
from  the  county  a  certain  sum  of  monej'  upon  a  false  p.mi 
"Imaginary"  account  for  expenses  which  he  had  never  incurp-d, 
this  is  a  charge  of  moral  turpitude  and  dishonesty,  and,  if  false, 
Is  libelous  per  «e. 
7 
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Error  to  the  district  court  for  Cass  county:  Paul 
Jessen,  Judge.    Affirrned. 

Byron  Clark,  A.  L.  Tidd  and  C,  S,  Polk,  for  plaintiff 
in  error. 

Samuel  M,  Chapman  and  Maftheic  Oering,  contra, 

Letton,  C.  ' 

This  is  an  action  for  libel.  John  D.  McBride,  plaintiff 
below,  at  the  time  of  the  publication  of  the  alleajiMl  libel, 
was  the  sheriff  of  Cass  county,  and  was  at  that  time  a 
candidate  for  reelection.  The  defendant  below,  George 
L.  Farley,  was  the  editor  and  publisher  of  the  Evening 
News,  a  newspaper  published  at  Plattsmouth,  Nebraska. 
The  publication  which  is  complained  of  is  as  follows: 
"Question  of  Fees.  The  question  of  the  sheriff's  fees  in 
the  Sh(^)ard  case  has  been  under  discussion  on  our 
streets  for  several  days,  and  having  gathercnl  some  infor- 
mation from  the  county  records,  and  from  parties  more 
or  less  familiar  with  the  particulars,  the  News  has  the 
following  to  offer: 

"On  the  18th  day  of  April  Shepard  was  complained 
against  for  daylight  burglary  with  intent  to  steal.  The 
next  day  (Sunday)  Mr.  McBride  went  to  Malvern,  Iowa, 
and  arrested  him.  Besides  fei^s,  known  or  admitted  to  be 
legitimate^  he  charged  |15  ^mileage'  and  $18.50  ^expense.' 
The  legal  fee  for  mileage  for  that  distance  is  |2.30.  The 
expense  seems  to  be  a  fiction,  created  in  the  fertile  mind  of 
McBride  himself.  One  item  of  this  imaginary  'expense' 
is  fl.50  hotel  bill.  Shepard  Avas  not  taken  to  a  hotel  by 
McBride,  nor  was  he  furnished  any  meals  by  him  until 
the  next  day  in  the  jail  at  the  expense  of  the  county.  Mr. 
McBride,  it  appears,  did  not  go  to  a  hotel  while  in  Mal- 
vern, but  ate  supper  with  deputy  sheriff  Bushnell  of  that 
town,  on  invitation,  and  even  if  he  had  done  so  the  county 
would  be  under  no  obligation  to  pay  the  bill. 
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"Anotlior  item  of  expense  is  'railroad  fare  for  prisoner' 
12.65.  The  C,  H.  &  Q.  railroad  apparently  took  advantage 
of  ^Ir.  McBride's  inexperience  by  charging  hini  fl.96  too 
ranch,  the  regular  fare  being  only  69  cents. 

^'Another  item  is'fl.SO  for  'livery.'  This* must  be  pure 
*pad'  as  he  hired  no  livery. 

"Still  another  item  is  $1.50  for  'hack  hire.'  This,  if  paid 
at  all,  was  for  a  hack  in  Plattsmouth.  Shepard  was  put 
into  a  hack  upon  his  arrival  here,  without  request,  and 
driven  two  blocks  to  the  jail.  Such  kindness  to  a  prisoner 
in  the  matter  of  hacks  is  quite  unprecedented,  and  was  a 
McBride  invention  both  in  kindness  and  expense. 

"Shepard  is  charged  with  a  daylight  offense.  Mr.  Mc- 
Bride's transaction  was  a  daylight  effort,  but  here  the 
parallel  ends.  Shepard  is  charged  with  'evil  intent'  but 
got  nothing.  McBride  received  a  nice  little  compensation 
which  was  paid  by  the  taxpayers  of  the  county.  Shepard 
is  now  under  bond,  awaiting  trial,  and  may  be  sent  to 
the  penitentiary,  while  McBride  is  running  for  sheriflf  on 
his  honesty  and  efficiency  as  a  public  official." 

After  the  article  was  published,  McBride  wrote  a  letter 
to  the  defendant  demanding  a  retraction,  and  attached 
to  the  letter  an  itemized  stat(*ment  and  explanation  of 
the  f<H*s  and  expenses  charged  in  the  return  to  the  warrant 
for  Shepard's  arrest.  A  retraction  was  refused,  and  sub- 
sequently this  action  was  brought.  The  defendant  justi- 
tifies  the  publication  as  a  just  criticism  of  the  acts  of  a 
public  official,  asserts  that  it  was  made  without  malice, 
and  that  the  charges  made  as  to  the  collection  of  illegal 
fet»8  and  expenses  are  true. 

It  appears  that  the  matter  of  the  charges  made  by  Mr. 
McBride  as  sheriff  had  been  a  matter  of  discussion  before 
the  publication  of  this  article,  and  that  the  defendant  had 
been  advised  by  different  attorneys  that  the  charges 
made  in  the  Shepard  case  for  money  paid  to  the  deputy 
sheriflf  in  Iowa  and  for  expenses  and  mileage  incurred 
outside  of  the  state  of  Nebraska  were  illegal.  It  does  not 
appear  that  any  attempt  was  ever  made  by  the  defend: 
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ant  to  ascertain  whether  or  not  the  sheriff  had  actually 
paid  out  the  money  for  expenses  which  he  charged  in  his 

bill. 

The  evidence  shows  that  in  April,  1903,  Shepard  was 
accused  of  an  attempt  to  perpetrate  k  daylight  burglary 
at  Weeping  AVater,  Nebraska;  that  upon  information  be- 
ing given  to  the  sheriff  of  the  fact  that  such  an  attempt 
had  been  made,  and  that  Shepard  was  suspected  of  being 
the  criminal,  he  immediately  took  steps  to  ascertain  his 
whereabouts,  went  to  Auburn  and  Lincoln  in  the  search 
for  Shepard,  and  sent  out  directions  to  local  peace  offi- 
cers in  that  vicinity  to  arrest  and  hold  Shepard  if  within 
their  reach;  that  under  the  direction  and  advice  of  the 
sheriff  to  a  local  deputy  sheriff  Shepard  was  found  near 
Malvern,  in  the  state  of  Iowa,  and  that  on  receipt  of  this 
information  Mcl^ride  went  to  Iowa,  and  with  this  deputy 
made  the  arrest,  the  prisoner  consenting  to  return  with 
him  to  Nebraska  without  a  requisition  upon  the  governor 
of  that  state.  In  looking  for  Shepard,  and  in  procuring  his 
arrest  and  return   to  Nebraska,  the  sheriff   incurred    a 
number  of  expenses,  such  as  f 4  paid  for  watching  Shep- 
ard's  house  at  Weeping  Water,  |10  paid  deputy  sheriff 
of  Mills  county,  Iowa,  for  his  aid,  fl.50  for  hack  hire, 
$1.50  for  hotel  expen'^e,  20  cents  for  telephoning,  and 
$2.65  for  railroad  fare.    From  an  examination  of  the  bill 
of  expenses  sul)mitt(^l  by  the  sheriff  it  is  clear  that  for 
part  of  the  items  of  expense  there  was  no  legal  liability 
upon  the  part  of  tlu*  county  to  reimburse  him,  while  at  the 
same  time  it  may  W  said  that  the  sheriff  had  actually  paid 
out  the  money,  and  that  it  was  not  unreasonable  for  him 
to  think  that  he  should  be  reimbursed  by  the  county  for 
his  expenditures  in  that  behalf.     The  article  charges  that 
^*the  expense  seems  to  be  a  fiction,  created  in  the  fertile 
mind  of  McBride  himself.     One  item  of  this  imaginary 
^expense'  is  |1.50  hot(4  bill."    This  portion  of  the  article 
distinctly  charges  that  the  sheriff  had  charged  f  18,50  for 
expenses,  when  in  fact  he  had  never  incurred  any,  and 
that  the  expense  was  "a  fiction"  and  "imaginary."    The 
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evidence  shows  this  statement  to  be  false  and  untrue  and 
that  he  had  in  fact  paid  out  the  money  which  he  charged. 
Further  than  this  the  article  draws  a  parallel  between 
the  man  Shepard,  who  was  charged  with  a  felony,  and 
McBride.  It  is  said:  "Shepard  is  charged  w^ith  a  day- 
light offense,  Mr.  McBride's  transaction  ^as  a  daylight 
effort,  but  here  the  parallel  ends.  Shepard  is  charged 
with  'evil  intent'  but  got  nothing.  McBride  received  a 
nice  little  compensation  which  was  paid  by  the  taxpayers 
of  the  county.  Shepard  is  now  under  bond,  awaiting  trial, 
and  may  be  sent  to  the  penitentiary,  while  McBride  is 
running  for  sheriff  on  his  honesty  and  efficiency  as  a 
public  official."  To  the  ordinary  mind  this  language  is 
equivalent  to  saying  that  Shepard  and  McBride  are 
equally  guilty  of  crime;  that  Shepard  is  awaiting  trial 
and  may  be  sent  to  the  i)enitentiary,  while  McBride  is  at 
large. 

The  question  of  whether  or  not  the  sheriff  was  entitled 
to  be  reimbursed  by  the  county  for  the  money  which  he 
had  actually  paid  out  for  expenses  in   the  attempt  to 
capture  Shepard  w^as  a  question  of  law.     There  is  no 
doubt  that  a  part  of  the  charges  made  by  the  sheriff 
against    the    county    were    unauthorized    by    law    and 
were  a    proper    subject    for    criticism    and    disc^ussion 
by  the  press,   more  especially  when  he  became  a  can- 
didate for  reelection.    So   far  as  the   defendant   might 
call  the  attention  of  the  public  to  charges  made  by  the 
sheriff  which  were  not  justified  by  law,  he  would  be  pro- 
tected by  the  qualified  privilege  allowed  him  as  the  pub- 
lisher of  a  newspaper  to  criticise  a  public  officer;  and  if 
his  strictures  and  criticisms  were  confined  within  proper 
limits,  and  were  made  without  malice  and  for  justifiable 
^ds,  no  action  would  lie  against  him  for  such  publica- 
tion.   The  defendant  would  have  been  within  his  rights 
in  questioning  the  propriety  of  the  charge  and  allowance 
to  the  sheriff  of  this  money  for  expenses  upon  the  ground 
that  the  charge  was  not  one  for  which  the  county  was 
'<?gally  liable,  but  he  did  more  than  this.     He  recklessly 
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and  untruthfully  a>sserted  that  the  sheriff  had  obtained 
from  the  county  the  sum  of  $18.50  upon  a  false  account 
for  expenses  which  he  had  never  incurred.  This  is  a  dis- 
tinct charge  of  moral  turpitude,  dishonesty  and  crime 
which  the  evidence  entirely  fails  to  justify.  Further  than 
this  the  parallel  sought  to  be  drawn  between  the  sheriff 
and  Shepard  is  in  nowise  justified  by  the  circumstances. 
The  meaning  of  the  language  used  in  this  connection  is 
clear  and  needs  no  gloss.  It  places  th(»  sheriff  and  the 
alleged  criminal  in  the^ame  class,  and  is  entirely  inde- 
fensible and  malicious. 

It  is  proper  and  right  that  the  acts  of  public  oflBcials 
should  be  subj(»ct  to  criticism.  It  is  one  of  the  highest 
privileges  of  an  active  and  impartial  press  to  closely 
watch  the  acts  of  public  officers,  to  praise  where  merit  is 
due,  and  fearlessly  and  without  favor  to  point  out  wherein 
such  oflficei's  have  failed  to  do  their  duty  or  have  attempted 
to  use  their  positions  for  private  advantage,  but  this 
privilege  granted  to  the  press  for  the  public  welfare  is 
not  to  be  recklessly  abused.  Every  man  is  entitled  to  be 
secure  in  his  property,  in  his  person  and  in  his  reputation. 
Our  fundamental  law  says  that  "every  person,  for  any 
injury  done  him  in  his  lands,  goods,  person,  or  reputation, 
shall  have  remedy  by  due  course  of  law."  The  liberty  of 
the  press  and  the  rights  of  the  individual  must  and  do 
exist  side  by  side.  No  attack  is  so  hard  to  resist,  so  diflS- 
cult  to  withstand,  nor  so  far-reaching  in  it^  consquences, 
as  that  which  it  is  within  the  power  of  an  unscrupulous 
writer  to  make  upon  one's  reputiition ;  and,  while  the  press 
must  not  "be  muzzknl,  it  is  the  duty  of  the  courts  to  pre- 
serve in  so  far  as  may  be  the  rights  of  the  individual  and 
his  immunity  from  unwarranted  attack. 

Complaint  is  made  by  the  defendant  of  certain  instruc- 
tions given  by  the  trial  court  and  of  other  rulings  made 
during  the  progress  of  the  trial.  An  examination  of  the 
record  convinces  us,  however,  that  the  rights  of  the  de- 
fendant were  carefully  and  scrupulously  protected  by  the 
district  court.    Under  the  facts  in  this  case  the  verdict  of 
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the  jury  was  clearly  right,  and  a  finding  for  the  defendant 
would  have  been  unwari*anted  by  tlie  evidence.  The  dam- 
ages a8«ess(xl  were  but  little  more  than  nominal,  and  we 
are  of  the  opinion  that  the  defendant  is  not  the  party 
who  has  any  cause  to  complain  of  the  result  of  the  trial. 
We  perceive  no  error  which  has  resultcMl  to  his  prejudice, 
and  therefore  recomnuaid  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court :    For  the  reasons  statcnl  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


RoBrNSON  &  Company  v.  Thomas  H.  Ralph  et  ai>. 

Filed  June  8,  1905.     No.  13,815. 

1.  Contract:  Acceptance.     Where  a  written  order  for  threshing  ma- 

chinery contains  a  condition  that  it  shall  not  be  binding  until 
accepted  by  the  officers  of  the  selling  corporation,  the  signer  of 
the  order  is  not  bound  by  stipulations  or  limitations  therein 
until  its  acceptance  by  such  officers. 

2.  Pledge.    Where  a  lot  of  threshing  machinery  was  consigned  to  the 

manufacturer  at  a  point  where  it  was  expected  to  sell  the  same, 
and  ut  the  request  of  the  manufacturer's  general  agent,  who  was 
In  control  of  the  property,  money  was  advanced  by  an  intending 
purchaser  to  pay  freight  charges,  and,  no  sale  being  made,  the 
agent  pledged  the  machinery  to  the  persons  advancing  the  money 
until  the  same  was  repaid,  the  pledgee  has  a  lien  upon  the 
property  to  that  extent,  and  the  owner  Is  not  entitled  to  its 
possession  until  the  freight  charges  are  paid. 

Error  to  the  district  court  for  Greeley  county :   James 
N.  Paul,  Judge.    Aifirmcd. 

J.  R.  Swain  and  T.  P.  Lanujan,  for  plaintiff  in  error. 

T.  J.  Doyle,  contra. 
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Letton,  O, 

The  plaintiff  in  error,  Robinson  &  Company,  a  corpora- 
tion, plaintiff  below,  brought  this  action  in  replevin  to 
recover  from  the  defendants  a  lot  of  threshing  machinery. 
The  defendants  claimed  the  ri^ht  of  possession  of  the 
property  by  reason  of  a  lien  which  they  claimed  they  had 
upon  the  same  for  the  sum  of  fl35.10  paid  by  them  for 
freight  upon  the  same.  The  cause  Avas  tried  to  the  court 
without  a  jury,  and  findings  and  judgment  rendered  that 
the  defendants  had  a  special  ownership  for  the  amount  of 
the  freight  charges  paid  by  them,  with  interest.  The  con- 
troversy-arose from  these  facts:  In  July,  1903,  the  de- 
fendants, who  are  farmers  residing  in  Greeley  county,  gave 
a  written  order  to  the  plaintiff,  through  its  local  agents 
at  Greeley,  Harris  &  McGinn,  for  the  purchase  of  the  ma- 
chinery. The  contract  was  sent  to  the  home  office  of  the 
plaintiff  at  Richmond,  Indiana,  and  the  machinery  was 
shipped  to  the  plaintiff  at  Greeley.  The  written  order 
stated  the  security  which  the  defendants  were  to  furnish, 
as  well  as  the  terms  of  sale.  Upon  the  arrival  of  the  ma- 
chinery at  Greeley  the  plaintiff  refused  to  deliver  the  same 
to  the  defendants  unless  they  would  exeeute  a  chattel 
mortgage  upon  f  600  worth  of  personal  property  in  addition 
to  that  described  in  the  order.  This  the  defendants  re- 
fused to  do,  and,  after  certain  negotiations  with  the  local 
agents  of  the  plaintiff  at  Greeley,  they  started  to  Lincoln 
for  the  purpose  of  buying  a  machine  of  another  make.  The 
bill  of  lading  for  the  machinery  was  sent  to  the  Greeley 
State  Bank  at  Greeley,  Nebraska,  with  instructions  to  de- 
liver it  to  the  defendants  upon  their  executing  the  notes 
and  mortgage  described  in  the  written  agreement,  with  the 
further  security  demanded.  The  dispute  over  the  giving 
of  the  additional  security  and  the  delivery  of  the  property 
was  communicated  by  the  local  agents  to  one  H.  A.  Smith 
at  Omaha,  who  appeared  to  be  the  general  agent  of  the 
plaintiff  in  this  state.  He  apparently  conveyed  this  in- 
formation to  the  home  office  of  the  plaintiff,  and  on  An- 
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fost  7th  was  instructed  by  wire  to  have  settlement  made 
according  to  the  original  contract;  and,  presumably  after 
plaintiffs  had  been  informed  that  the  parties  were  going 
to  Lincoln  to  purchase  another  machine,  another  message 
was  sent  to  Smith  as  follows:     "Go  yourself.     Follow 
parties  up.    Get  settlement  or  notify  competitors,  also  us. 
Have  wired  bank  deliver  you  papers."    Smith  immediately 
went  to  Lincoln,  and  met  the  local  agent  and  the  defend- 
ants at  the  Lincoln  Hotel,  where,  after  some  negotiations, 
Smith  reduced  the  price  $100,  and  a  new  order  was  ex- 
ecuted.   It  was  also  agreed  by  Smith  orally  that  he  would 
go  to  Greeley,  unload  the  machinery,  put  it  in  shape  to 
ran  and  start  it,  and  that  when  it  proved  satisfactory  to 
the  defendants  they  were  to  sign  the  notes.    At  that  time 
the  machinery  had  not  been  unloaded.    The  parties  then 
returned  to  Greeley,   Smith   accompanying  "them.      The 
ne3rt;  morning  the  machinery  was  unloaded — Smith  and 
another  agent  of  the  plaintiff,  named  Gill,  overseeing  the 
unloading — ^and  it  was  taken  to  the  farm  of  one  Fitz- 
patrick,  who  had  grain  to  thresh.  The  weather  was  rainy ; 
80  nothing  was  done  at  that  time,  and  Smith  went  home, 
but  he  returned  the  next  week.    The  local  agent,  Harris, 
started  the  machine  and  tried  to  run  it  one  day,  and  Smith 
and  Gill  also  worked  with  it  for  throe  days.    The  machine 
did  not  do  satisfactory  work,  and  Smith  and  Gill  finally 
abandoned  the  attempt  to  operate  it,  and  it  was  taken 
away  from  the  work  under  Smith's  direction.    At  the  time 
the  machine  was  unloaded,  the  defendants  advanced  the 
money  to  pay  the  freight  at  Smith's  request.     When  the 
attempt  to  work  the  machine  was  given  up,  defendant 
Ralph  informed  Smith  that  he  wanted  his  freight  money. 
Smith  then  told  him  that  he  would  get  the  money,  but 
that  he  did  not  have  that  much  money  with  him,  and 
tliat  he  could  hold  the  machine  until  the  froii^ht  money  was 
I>aid.    Apparently  no  further  attempt  was  nia<l(^  to  operat/^ 
the  machine,  and  the  same  was  hM  by  the*  dc^fendants 
subject  to  the  order  of  the  plaintiff  upon  payment  of  the 
freight  There  is  no  dispute  about  these  facts.     But  the 
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plaintiflf's  contention  is  that  Smith  was  only  a  spec-ial 
agent  with  limited  powers  which  were  specifli»d  in  the 
printed  order  form,  and  that  he  had  no  authority  from 
them  to  deliver  the  machine  to  the  defendants  without  the 
execution  of  the  notes  and  mortgage  provided  in  the  order, 
and  had  no  authority  to  agree  that  the  machine  should 
be  held  by  the  defendants  as  security  for  the  repayment 
of  the  freiglit  charges. 

The  plaintiff  relies  upon  the  rule  laid  down  in  Bradley 
&  Co.  V,  IhixUt,  71  Neb.  169,  which  holds,  in  effect,  that 
oral  statements  and  warrantless  made  antecexient  to  and 
contemporaneous  with  the  signing  of  a  written  contract 
cannot  be  considered  for  the  purpose  of  setting  aside  or 
superseding  the  written  instrument.  This  rule  is  ele- 
mentary, and  if  the  facts  warranted  its  application  in  this 
case  we  shodld  apply  the  same.  In  the  instant  case,  how- 
ever, the  written  order  was  never  accei)ted  by  the  plain- 
tiff's officers  at  its  office  in  Richmond  as  its  terms  re- 
quirked  before  it  would  be  binding  upon  the  company,  and 
therefore  the  written  contract  was  never  completed.  It 
was  merely  an  offcT  to  purchase,  and  at  the  time  of  the 
transaction  by  Smith  had  never  been  accepted  by  the 
plaintiff,  or  even  scH^n  by  any  of  its  officers  qualified  to 
accept  and  agree  to  the  same  under  the  tc*rms  of  the 
printt^d  matter. 

The  case  stands  thus,  therefore:  That  an  agent  of  the 
plaintiff',  apparently  clothed  with  complete  control  and 
authority  over  the  property,  re(iu(»sts  the  defendants  to 
pay  the  freight  upon  nuichinery  billed  to  the  plaintiff, 
and  by  means  of  the  bill  of  lading  furnished  him  by  the 
plaintiff  obtains  possession  of  the  property.  While  in 
complete  control  and  possession  of  th(*  same,  he  makes  an 
agreement*  that  the  defendants  may  have  a  lien  upon  it 
until  the  freight  charges  advanccni  by  them  are  paid.  The 
plaintiff  is  in  no  worse  condition,  so  far  as  the  freight 
charges  are  concerned,  than  it  was  befori*  Smith  made 
this  verbal  pledge  and  agr(»enunt  with  tlie  defendants. 
The  carrier  had  a  lien  upon  the  property  for  this  amount, 
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and,  under  the  circumstances,  we  are  of  the  opinion  that 
the  defendants  were,  in  effect,  suhro{2^ated  to  that  lien. 
The  money  was  paid  to  the  plaintiff's  use  at  the  request  of 
its  ap:ent,  and  we  see  no  good  reason  why  the  defendants 
should  suffer  by  this  act. 

But,  even  if  we  take  the  view  that  the  tel(»gram  recited 
gave  Smith  authority  to  accei)t  the  order,  and  waived  the 
conditions  therein  that  the  contract  was  not  binding  upon 
the  company  until  accepted  by  its  officers  at  the  home 
oflBce,  the  written  order  contained  a  warranty  that  with 
proper  management  the  thresher  would  do  as  much  and  as 
good  work  as  any  other  of  similar  size  for  the  same  pur- 
pKJse,  and  provided  for  the  rescission  of  the  contract  if  it 
failed  to  comply  with  the  terms  of  the  warranty..  When 
the  local  agent,  Harris,  the  expert,  Gill,  and  the  general 
agent,  Smith,  all  failed  to  make  the  nuichine  work,  it  seems 
clear  that  it  failed  to  meet  the  conditions  of  the  written 
warranty,  and  that,  even  if  the  contract  had  been  fully  . 
executed,  the  defendants  would  have  had  the  right  to  re- 
scind, under  all  the  circumstances,  and  to  recover  back 
their  outlay.  We  think  it  immaterial  which  horn  of  the 
dilemma  the  plaintiff  takers  and  that  in  either  event  the 
defendants  are  entitled  to  retain  the  possession  of  the 
property  until  the  money  advanced  by  them  is  repaid. 

We  think  the  district  court  committc*d  no  error,  and 
that  its  judgment  should  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Pbbd  Sghroeder,  Sb.,  bt  al.  v.  John  Blum,  Je. 

FiiKD  June  8,  1905.    No.  13,837. 

1.  JCaliciouB  Prosecution:  Evidence.    Id  an  action  for  malicious  prose- 

cution, where  two  complaints  were  filed  In  the  criminal  action, 
and  where  one  of  the  defenses  is  that  the  defendants  made  a 
full  and  complete  statement  of  all  the  facts  and  circumstances 
bearing  upon  the  guilt  of  the  plaintiff  to  the  proper  prosecuting 
officers,  and  that  the  prosecution  was  carried  on  in  good  faith 
on  the  adylce  of  such  officers,  it  is  error  to  exclude  testimony 
of  one  of  the  defendants  that  such  disclosure  was  made  before 
the  filing  of  the  second  and  amended  complaint,  which  was  the 
complaint  upon  which  the  plaintiff  was  bound  over  to  the  district 
court,  since  this  is  a  good  defense  pro  tanto. 

2.  Evidence:   Threats.     Generally,   evidence   of   threats   against  the 

prosecutor  not  communicated  to  him  until  after  the  prosecution 
has  been  had  are  not  admissible  upon  the  question  of  probable 
cause,  but  where  the  prosecuting  witness  himself  testifies  to 
an  overt  criminal  act  within  his  own  knowledge,  which  is  denied, 
corroborative  evidence  which  tends  to  establish  the  fact  that 
the  act  was  committed  is  relevant  and  material,  and  it  Is  error 
to  exclude  the  same. 

3.  Instructions.    In  such  a  case  an  instruction  that  facts  cannot  be 

considered  which  existed  prior  to  the  institution  of  the  criminal 
proceedings,  which  were  not  coihmunicated  to  thp  party  institutr 
ing  the  prosecution,  is  erroneous. 

Error  to  the  district  court  for  Douglas  county :  Guy 
R.  C.  Read,  Judge.    Reversed. 

J.  J.  O^Connor  and  Cooper  &  Dunn,  for  plaintiffs  in 
error. 

Jefferis,  Howell  d  Shotwelt,  contra, 

Letton,  C. 

This  is  an  action  for  malicious  prosecution  brought  by 
John  Blum,  Jr.,  as  plaintiff,  against  Fred  Schroeder,  Sr., 
and  Fred  Schroeder,  Jr.  as  defendants.  From  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  the  defendants 
Schroeder  prosecute  error.     For  convenience  the  parties 
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will  be  named  plaintiff  and  defendant  as  in  the  lower 
court.  The  plaintiff,  John  Blum,  Jr.,  and  the  defendant 
Fred  Schroeder,  Jr.,  are  coasins,  and  are  both  young  men. 
At  the  time  of  the  alleged  transaction  out  of  which  the 
prosecution  arose,  young  Schroeder  was  20  years  of  age, 
and  young  Blum  a  few  months  older.  They  botii  lived 
near  the  village  of  Millard,  in  Douglas  county,  and  were 
apparently  rival  suitors  of  one  Mary  Kelsey,  who  after- 
wards married  young  Schroeder.  Young  Schroeder  tes- 
tifies that  on  the  evening  of  August  9,  1900,  as  he  was  go- 
ing on  horseback  from  his  home  a  few  miles  from  Millard 
to  that  place,  he  was  shot  at  from  a  dump  of  willows  by 
the  roadside ;  that  he  saw  Blum's  pony  standing  there,  and 
saw  a  man  with  a  white  handkerchief  around  his  neck  in 
the  bushes.  Other  witnesses  testify  that,  shortly  after 
Schroeder  rode  into  the  village  that  night,  Blum  followed 
also  on  horseback.  Blum  testifies  that  he  wore  a  white 
I  handkerchief  around  his  neck  that  night.    There  is  other 

testimony  corroborative  of  Schroeder^s.    Blum  denies  that 
Le  was  nearer  the  place  where  the  alleged  shots  were  fired 
that  night  than  the  village  of  Millard,  and  other  evidence 
tends  to  corroborate  this  statement.   On  the  11th  of  Au- 
gost  a  complaint  was  filed  before  Henry  Kelsey,  a  justice 
of  the  peace   in    Millard    precinct,   reciting   that   Fred 
Schroeder  makes  complaint  that  he  has  just  cause  to  fear 
and  does  fear  that  John  Blum,  Jr.,  will  unlawfully,  ma- 
liciously and  wilfully  shoot  him  with  a  gun  and  kill  him ; 
that  on  divers  occasions  the  said  John  Blum,  Jr.,  has 
threatened  to  take  his  life;  that  on  the  9th  day  of  August, 
1903,  the  said  John  Blum,  Jr.,  met  him  on  the  public  high- 
way in  Douglas  county,  Nebraska,  and  discharged  a  gun 
at  him,  and  that  the  said  John  Blum,  Jr.,  unlawfully 
carries  a  concealed  revolver  the  greater  i)ortion  of  his 
time.    This  complaint  was  signed  and  sworn  to  by  both 
of  the  Schroeders.    A  warrant  was  issued  upon  this  com- 
plaint, and  Blum  arrested.     He  was  brought  before  the 
justice  and  detained  for  about  half  an  hour,  when  the 
personal  recognizance  of  himself  and  his  father  was  taken, 
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and  the  case  continued.     At  the  time  to  which  the  case 
WBM  continued  he  appeared  and   filed   a  motion   for  a 
( hange  of  venue,  which  was  gcranted,  and  the  cause  trans- 
f tarred  to  one  William  R.  Learn,  another  justice  of  the 
I)i*ace  in  Dou{2:las  county.    Before  the  date  set  for  hearing 
bt^fore  Justice  Learn,  the  Schroeders,  father  and  son,  went 
to  the  county  attorney  of  Douglas  county  and  laid  the 
facts  before  one  of  his  deputies,  whereupon  an  amended 
and  substituted  complaint  was  prepared  by  the  deputy 
county  attorney,  and  sworn  to  by  the  elder  Schroeder, 
which  charged  that  he  had  just  cause  to  fear  and  does 
f<'ar  that  John  Blum,  Jr.,  will  unlawfully,  maliciously 
and  wilfully  commit  an  offense  agai*  st  the  person  of  Fred 
Schroeder,  Jr.,  the  minor  child  of  th.3  affiant.    After  the 
fllliig  of  this  amended  complaint,  a  heariiig  was  had  before 
Justice  Learn,  who  found  there  was  probable  cause,  and 
bound  the  defendant  over  to  appear  before  the  district 
rourt.     On  November  9,  1901,  without  the  knowledge  or 
irmsent  of  either  of  the  Schroeders,  the  case  was  nolled 
by  one  of  the  deputy  county  attorneys  of  Douglas  county, 
and  Blum  discharged.     Thereafter  this  action  was  begun. 

A  number  of  errors  are  assigned,  but,  in  the  view  we 
take  of  the  case,  it  will  only  be  necessary  to  notice  one  or 
two.  Instruction  No.  2  given  by  the  court  upon  its  own 
motion  is  complained  of.  This  instruction  directed  the 
jury  that  the  burden  of  proof  was  upon  the  plaintiff  to 
t^tablish  each  of  the  material  allegations  of  his  petition, 
escept  so  far  as  have  been  admitted  by  the  answer  of  the 
defendants.  We  have  heretofore  criticised  adversely  the 
giving  of  such  an  instruction  as  this,  since,  standing  alone, 
it  affords  no  guide  to  the  jury  as  to  what  the  material 
issues  are,  but  in  other  instructions  the  main  issues  in  the 
<  ase  were  directly  and  specifically  pointed  out  to  the  jury. 

The  jury  were  instructed  that  the  allegations  of  the  first 
lomplaint  filed  charged  the  plaintiff  with  three  distinct 
r>ffenses.  The  instruction  specified  the  penalty  for  each 
otTonse,  and  said  that  the  jury  might  consider  the  same  as 
though  there  were  three  separate  complaints  filed  at  the 
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game  time,  each  one  chargin«^  one  of  the  several  offenses 
therein  charjced ;  keeping  in  mind  on  the  question  of  dam- 
ages, if  they  found  for  the  plaintiff,  that  there  was  but  one 
arrest  and  but  one  cause  actually  pending  against  the 
plaintiff  at  any  given  time.  We  are  inclined  to  think 
that  the  court  erred  in  this;  that  the  purpose  of  the  com- 
plaint was  to  re(|uii*e  Blum  to  enter  into  a  recognizance 
to  ket^p  the  peace,  and  that  the  statements  that  Blum  had 
threatened  to  take  his  life,  that  he  met  him  and  dis- 
charged a  gun  at  him,  and  that  he  carries  a  concealed 
revolver  a  greater  portion  of  the  time,  were  merely  mat- 
ters of  evidence  improperly  inserted  in  the  complaint.  No 
attorney  was  present  w^hen  this  complaint  was  filed,  and  as 
soon  as  the  facts  were  laid  before  the  public  prosecutor, 
an  amended  complaint  was  filed,  omitting  these  superflu- 
ons  and  redundant  allegations. 

One  of  the  defc»nses  set  up  in  the  answer  was  that  at 
the  time  of  filing  the  complaint  a  full  and  complete  state- 
ment of  the  facts  was  made  to  the  prosecuting  officers  of 
Douglas  county,  and  that  the  complaint  was  filed  upon 
the  advice  of  such  officers.  The  defense  attempted  to  prove 
by  young  Schroeder  that  he  made  a  full  statement  to  the 
deputy  county  attorney,  Mr.  Helsley,  before  t\w  filing  of 
the  amended  complaint,  of  all  the  facts  and  circumstances 
with  relation  to  the  supposed  guilt  of  lUum,  but  upon  ob- 
jection this  evidence  was  rejected.  An  offer  to  prove  was 
then  made,  but  was  rejec*ted  by  the  trial  court,  to  which 
exception  was  taken.  At  a  later  stage  of  the  trial,  how- 
ever, Mr.  Helsley  was  permitted  to  testify  to  the  state- 
ments that  were  made  to  him  by  the  Schnx^ders,  and  to  the 
effect  that  he  told  them  the  first  complaint  was  informal, 
and  that  a  second  complaint  must  be  filed,  and  further, 
that  he  advised  the  filing  of  the  amend(Hl  and  substituted 
complaint  This  might  perhaps  cure  the  error  committed 
by  the  exclusion  of  the  defendants'  t(»stimony  with  refer- 
ence to  the  disclosure  made  to  the  county  attornc^y  before 
the  filing  of  the  amended  complaint;  and  yet,  it  s(H*ms  to 
M,  judging  from  the  amount  of  the  verdict,  that  the  jury, 
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perhaps,  were  unduly  influejiced  by  the  adverse  rulings  of 
the  court  upon  the  admission  of  the  young  man^s  testimony. 
The  plaintiff  having  testified  in  his  own  behalf,  and 
having  denied  specifically  that  he  had  ever  threatened 
young  Schroeder  or  that  he  had  ever  shot  at  him,  was 
asked  upon  cross-examination  whether  or  not  upon  the 
day  that  he  was  arrested  he  admitted  to  Miss  Kelsey  that 
he  had  threatened  to  shoot  her  and  to  shoot  Fred  Schroeder 
and  another  party.  This  testimony  was  objected  to  by  the 
plaintiff  and  excluded.  He  wa^  also  asked  whether  he 
had  not  made  threats  to  one  Henry  Glissman  that  he  would 
get  even  with  Fred  Schroeder,  that  he  would  shoot  him, 
or  words  to  that  effect.  This  testimony  also  was  excluded 
upon  the  plaintiff's  objection.  Glissman  was  called  as  a 
witness  and  testified  that  in  July,  1900,  he  had  a  conver- 
sation with  young  Blum,  wherein  Blum  said,  speaking  of 
young  Schroeder,  "r  will  get  even  with  him  yet,  and  I 
will  have  revenge" ;  that  with  that  he  threw  back  his  coat, 
slapped  his  hip  pocket,  and  that  the  witness  saw  the  butt 
end  of  a  revolver  in  his  pocket.  He  further  testifies  that 
similar  statements  were  made  in  another  conversation 
afterwards.  On  cross-examination  Glissman  told  that  he 
did  not  communicate  these  facts  to  either  of  the  Schroe- 
ders  until  July,  1902,  long  after  the  prosecution.  At  the 
close  of  the  trial,  upon  the  motion  of  the  plitintiflf,  all  the 
evidence  of  the  witness  Glissman  was  excluded  by  the 
court,  and  the  jury  instructed  by  the  8th  instruction  not 
to  consider  it,  for  the  reason  that  the  matters  in  relation 
to  which  this  witness  testified  were  not  communicate  to 
the  defendants,  or  either  of  them,  prior  to  the  time  of 
filing  the  original  complaint  against  the  plaintiff,  or 
prior  to  the  time  of  the  filing  of  the  amended  and  sub- 
stituted complaint.  In  these  rulings  we  think  the  learned 
trial  court  erred.  The  testimony  of  Glissman  that  Blum 
had  made  threats  to  shoot  young  Schroeder  before  the  time 
that  Schroeder  testifies  to  the  shooting,  or  Blum's  admis- 
sion that  he  had  made  such  threats  before  this  time,  was 
certainly  proper  testimony  for  the  jury  to  consider.    The 
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XirD^eeution  followed  iiiimediately  upon  young  Schroeder 
Xmng  shot  at,  according  to  Schroeder^s  testimony.  If  this 
event  actually  occurrcnl,  and  the  facts  were  as  Schr<)(\ler 
relates,  the  shooting,  in  connection  with  the  other  cir- 
eunistanees,  would  constitute  probable  cause  for  Blum's 
arrest  ujmn  a  peace  warrant,  and  any  evidence  which 
tended  to  corroborate  Schroeder's  story  was  relevant  and 
material.  The  jury  might  divsbelieve  Schroeder's  testi- 
mony, standing  alone,  but  if  it  was  corroborated  by  testi- 
mony that  i>revious  to  this  time  Blum  had  made  threats 
to  shoot  him,  or  to  get  even  with  him,  it  might  establish 
the  truth  of  SchrocMlei'^s  story  in  their  minds.  In  the  ab- 
sence of  any  overt  act  testified  to  by  the  defendant  as 
ground  for  the  charge,  the  truth  of  which  was  in  dispute, 
this  testimony  might,  perhaps,  have  been  properly  ex- 
cluded under  the  rule  express  d  in  Maynard  v.  Sigman,  05 
Neb.  590,  and  this  is  probably  the  ground  upon  which  the 
trial  judge  refused  to  allow  the  testimony  to  go  to  the 
jury;  but  we  think  the  defendants  were  entitled  to  all  tlie 
evidence  offered  which  tended  to  prove  that  young  Blum 
actually  attempted  to  shoot  Schroeder  before  the  filing  of 
the  complaint,  and  for  this  reason  its  exclusion  was  pre- 
judicially erroneous. 

The  same  considerations  apply  as  to  instruction  No.  7, 
reciuested  by  the  plaintiflf  and  given  by  the  court.  This 
instruction  states,  in  substance,  that  whether  or  not  prob- 
able cause  exists  must  be  determined  upon  the  facts  that 
were  known  to  the  party  filing  the  complaint  before  the 
filing  of  the  same,  and  that  facts  cannot  be  considered 
which  existed  prior  to  the  institution  of  the  criminal  pro- 
a^edings  which  have  not  been  shown  by  the  evidence  to 
have  been  communicated  to  the  party  institutmg  the 
prosecution.  Under  the  circumstances  of  this  case  we 
think  this  instruction  should  not  have  been  given. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  a  new  trial. 


Ames  and  Oldham,  CC,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judj^nu^nt  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed. 


Benjamin  F.  Alduitt,  appellant,  v.  Charles 
Fleischaueu^  appellee. 

Filed  June  8,  1905.    No.  13,846. 

1.  Surface  "Water:  Drainage.    An  owner  of  land  must  so  use  his  own 

property  as  not  unnecessarily  and  negligently  to  injure  his 
neighbor.  Every  proprietor  may  lawfully  Improve  his  pro^rty 
by  doing  what  is  reasonably  necessary  for  this  purpose,  and, 
unless  guilty  of  some  act  of  negligence  in  the  manner  of  its 
execution,  will  not  be  answerable  to  an  adjoining  proprietor, 
although  he  may  thereby  cause  surface  water  to  flow  on  the 
premises  of  the  latter  to  his  damage. 

2.  — -^ — :   An  owner  of  land  has  the  right  in  the  interest 

of  good  husbandry  to  drain  ponds  or  basins  thereon  of  a  tempo- 
rary character,  and  which  have  no  natural  outlet  or  course  of 
flow,  by  discharging  the  waters  thereof  by  means  of  an  artificial 
channel  into  a  natural  surface-water  drain  on  his  own  property, 
and  through  such  drain  over  the  land  of  another  proprietor  in 
the  general  course  of  drainage  in  that  locality,  even  though  the 
flow  in  such  natural  drain  is  thereby  increased  over  the  lower 
estate,  and  provided  that  this  is  done  in  a  reasonable  and 
careful  manner  and  without  negligence.  Bavii  t;.  Londgreen^  8 
Neb.  43,  distinguished. 

Appeal  from  the  district  court  for  Fillmoi'e  county: 
Leslie  G.  Hurd, .Jidge.    Afftf-med. 

J.  D.  Pope,  for  appellant. 

O.  H.  i^Ioan  and  F.  W.  SloaUy  contra. 

Letton,  C. 

The  plaintiff  brought  this  action  to  enjoin  the  defendant 
from  dischai'ging  surface  waters  which  accumulated  in  a 
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pond  upon  the  defendant's  land  through  a  ditch  onto  and 
over  the  lands  of  the  plaintiff.  The  defendant  is  the  owner 
of  the  west  half  of  the  northwest  quarter  of  a  certain  sec- 
tion-of  land  in  Fillmore  county,  and  the  plaintiff  owns 
160  acres  south  of  it.  Upon  a  portion  of  the  defendant's 
land  there  is  a  depression  which  extends  to  the  eastward 
over  the  land  of  an  adjoining  proprietor,  named  Howarth. 
The  larger  portion  of  this  depression  or  basin  is  upon  the 
land  of  Howarth,  and  in  times  of  wet  weather  or  of  melt- 
ing snows  the  basin  is  filled  with  water,  which  covers  35 
or  40  acres  to  a  depth  of  three  feet  or  more  at  the  deepest 
point,  about  10  or  15  acres  being  on  defendant's  land.  In 
dry  seasons  the  basin  is  di*y.  There  is  no  natural  outlet, 
and  the  only  way  of  escape  for  the  water  is  by  evaporation 
or  percolation.  On  the  land  of  the  defendant  a  small 
natural  waterway  or  'channel  takes  its  rise,  extending  in 
a  southerly  direction  to  the  land  of  the  plaintiff,  and 
finding  its  outlet  into  a  larger  depression  or  waterway 
extending  in  a  southeasterly  direction  over  the  plain- 
tiff's land,  and  finally  draining  into  a  natural  water- 
course, called  Turkey  creek,  some  miles  distaut.  This 
depriMSsion  upon  the  plaintiff's  land  has  been  in  cul- 
tivation for  over  20  years.  The  defendant  dug  a  ditch 
entirely  upon  his  own  land  through  a  slight  rim  or  rise 
of  land  between  the  pond  and  the  natural  waterway  or 
draw,"  as  locally  styled,  which  leads  to  the  plaintiff's 
land,  thereby  draining  the  water  from  the  pond  into  the 
natural  watenv^ay  upon  his  own  land,  and  thus  into  and 
across  that  portion  of  the  plaintiff's  cultivated  land 
which  occupies  the  waterway  or  depression  before  men- 
tioned. The  facts  with  reference  to  the  character  of  the 
basin  or  pond  upon  the  defendant's  land  and  the  manner 
of  discharge  upon  the  land  of  the  plaintiff  are  very  sim- 
ilar to  those  in  the  case  of  Todd  v.  York  County,  72  Neb. 
207,  66  L.  R.  A.  561.  The  only  apparent  distinction  be- 
tween the  two  cases  as  to  the  facts  is  that  in  the  Todd 
case  the  ditch  followed  the  direction  of  the  natural  drain- 
age, and  that,  if  the  pond  or  basin  had  been  filled  up,  the 
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water  of  the  same  would  have  followed  the  same  course  as 
it  was  made  to  follow  by  the  digging  of  the  ditch,  while  in 
the  instant  case  the  evidence  fails  to  show  with  any  cer- 
tainty where  the  water  would  flow  in  such  case,  though  the 
greater  weight  of  the  evidence  tends  to  show  that  the 
lowest  point  on  the  rim  was  on  the  south  side  of  the  pond, 
on  Howarth's  land,  and  beyond  plaintiff's  east  line,  so  that 
the  water  in  such  case  would  not  reach  plaintiff's  land. 

Under  the  rule  in  the  Todd  case,  which  seems  to  be  the 
rule  of  both  the  civil  and  the  common  law  (3  Famham, 
Waters,  sees.  889a-889c;  also  note  by  H.  P,  Farnham  to 
Todd  V.  York  County,  66  L.  R.  A.  561),  an  owner  of  land 
has  the  right  to  drain  ponds  or  basins  thereon  of  a  tem- 
porary character  by  discharging  the  waters  thereof  by 
means  of  artificial  channels  into  a  natural  surface  water 
drain  on  his  own  property,  and  through  such  drain  over 
the  land  of  another  proprietor,  even  though  the  flow  in 
such  natural  drain  is  thereby  increased  over  the  lower 
estate,  provided  he  acts  in  a  reasonable  and  careful  man- 
ner and  without  negligence,  but  he  cannot  divert  the  flow 
of  the  water  in  a  different  direction  from  the  natural 
course  of  drainage.  An  interesting  discussion  as  to  the 
law  in  such  case  is  to  be  found  in  the  sections  of  Fam- 
ham on  Waters  above  cited. 

The  instant  case  presents  the  question  whether  the 
owner  of  lands,  upon  which  a  large  quantity  of  surface 
water  often  stands  in  a  pond  or  basin,  may  by  artificial 
means  cut  through  the  natural  barrier  which  prevents  it 
from  reaching  the  lands  of  an  adjoining  proprietor,  and 
drain  it  into  a  natural  waterway  on  his  own  land,  and 
thereby  cast  a  new  burden  upon  the  adjoining  estate,  which 
the  water  previously  could  not  reach.  It  is  argued  for  the 
plaintiff  that  this  case  is  identical  with  the  facts  in  the 
case  of  Davis  v.  Londgreen,  8  Neb.  43,  and  that  the  rule 
laid  down  in  that  case  applies  that  the  owner  of  a  natural 
pond  or  reservoir,  wherein  the  surface  water  from  the 
surrounding  land  accumulates,  and  from  wliich  it  has  no 
means  of  escape  except  by  evaporation  or  j^ercolation,  can- 
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not  lawfully,  by  means  of  a  ditch,  discharge  such  water 
npon  the  land  of  his  neighbor  to  his  Injury.    In  that  case, 
howerer,  so  far  as  appears  from  the  report,  the  defendant 
discharged  the  waters  of  a  pond  by  means  of  a  ditch,  not, 
as  in  this  case,  into  a  natural  drainage  way  upon  his  own 
land,  thence  flowing  into  a  larger  channel  of  like  nature 
on  the  land  of  the  plaintiff,  but  directly  into  and  over  the 
land  of  Davis,  so  that  it  spread  over  several  acres  of  the 
cultivated  land  and  rendered  it  unfit  for  use,  and  so  that 
it  commenced  to  cut  a  watercourse  across  the  same.    There 
is  a  clear  and  marked  distinction  between  the  facts  m  this 
case  and  in  that,  and  a  general  principle  which  may  apply 
to  that  ease  cannot  control  this.    On  the  other  hand  the 
defendant  contends  that  the  rule  in  the  Todd  case  and  m 
the  case  of  Rath  v.  Zembleman,  49  Neb.  Sol,  applies. 

In  the  state  of  Nebraska,  whose  surface  consists  of  more 
or  less  rolling  plains,  the  action  of  the  elements  has  ca^ed 
by  erosion  a  system  of  natural  dramage  channels,  locally 
^T-draW'  or  "ravines,"  usually  beginning  with  a 
Sfdepression  in  the  surface,  and  gradually  deepenmg 
asLy  r^ch  well-defined  streams  and  ^atem>7f '  ^*^^^^ 
L  M  compared  with  those  of  more  humid  states,  com- 
^tively  few  in  number.    These  ''draws"  form  natural 
Subchannels  for  surface  water,  and  are  l^gely  ui^ 
^Xal  in  promoting  the  interests  of  agriculture  and 
rSjTfulnL  and  salubrity  of  the  climfj,!  f  u-;sh^ 
tag  an  unsurpassed  natural  drainage  «y«t«"'/"^.  ^^'^^ 
auicklT  removing  from  the  soil  any  excess  of  moisture 
tibeSn  ^Za  by  excessive  rains  or  melting  snows.  Th^e 
^els  are  usu'ally  dry,  but  are  often  deep  enough  -  h 
running  water  after  storms  to  swim  a  horse.    They  afford 
X^t  the  only  means  of  surface  drainage  available  to  the 
^b^d^n,  and  his  right  to  the  use  of  the  -me  rea^n- 
aWv^ercis^,  should  not  lightly  be  impaired     ^^e  have 
«l^ly^id  that  the  rule  of  this  state  with  reference 
to^I  waters  is  the  rule  of  the  common  1-,  an^   1^. 
an  owner  may  defend  his  premises  against  it  by  dike  or 
I^eS;,  and  if  damages  result  to  adjoining  propria- 
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tors  by  reason  of  such  defense,  he  is  not  liable  therefor. 
But  this  rule  is  a  general  one,  and  subject  to  another  com- 
mon law  rule,  that  a  proprietor  must  so  use  his  own 
property  as  not  to  unnecessarily  and  negligently  injure  his 
neighbor.  Therefore,  every  proprietor  may  lawfully  im- 
prove his  property  by  doing  what  is  reasonably  necessary 
for  that  purpose,  and,  unless  guilty  of  some  act  of  negli- 
gence in  the  manner  of  its  execution,  will  not  be  answer- 
able to  an  adjoining  proprietor,  although  he  may  thereby 
cause  the  surface  water  to  flow  on  the  premises  of  the  latter 
to  his  damage;  but  if,  in  the  execution  of  such  enterprise, 
he  is  guilty  of  negligence,  which  is  the  natural  and  proxi- 
mate cause  of  injury  to  his  neighbor,  he  is  accountable 
therefor. 

As  the  water  lay  on  Fleischauer's  land  it  rendered  use- 
less 10  to  15  acres  of  it,  and  the  odors  and  exhalations  from 
the  stagnant  water  were  noxious  and  annoying.  A  few 
rods  away  upon  his  own  land  was  a  natural  drainage 
channel  leading  in  the  general  direction  of  the  drainage 
of  the  immediate  locality.  He  drained  the  pond  by  a 
small  drain  into  this  waterway  in  such  manner  that  no 
excessive  quantity  was  precipitated  at  one  time  upon  his 
neighbor's  land.  It  is  true  it  rendered  a  portion  of  Al- 
dritt's  land  un tillable;  but  this  was  because  the  land  lay 
in  the  channel  of  a  natural  waterway,  which  from  time 
immemorial  had  carried  the  drainage  of  the  surrounding 
land  as  far  as  its  branches  reached.  A  proprietor  cannot 
shut  his  eyes  to  the  natural  configuration  of  his  land.  His 
right  of  ownership  is  not  entirely  separate  and  discon- 
nected from  the  rights  of  adjoining  proprietors,  and  with 
it  the  law  confers  rights  and  imposes  duties  from  which 
he  cannot  free  himself. 

To  tlie  extent  that  surface  water  having  an  accustomed 
flow  in  a  drainage  channel  or  waterway  having  well-de- 
fined banks  may  not  be  stopped  by  the  erection  of  an 
embaukmont  across  the  channel,  so  as  to  divert  the  waters 
to  the  injury  of  adjoining  proprietors,  a  modification  of 
the  broad  rule  laid  down  in  the  earlier  cases  in  this  state 
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has  been  adopted  by  this  court.  Totcn  v,  Missouri  P.  R, 
Co,,  50  Neb.  768;  Chiviujo,  It.  L  &  P,  R.  Co.  v.  i^haw,  63 
Xeb.  380;  Missouri  P.  R.  Co.  v.  llrminf/irnj/,  63  Neb.  610. 
Those  eases  recognize  the  existc  nee  of  the  natural  drain- 
ajre  channels  which  are  common  to  the  topo^'aphy  of  this 
state,  and  apply  the  rule  that  the  natural  flow  of  surface 
water  in  the  same  cannot  be  internipted  by  embankments 
ifl  such  manner  as  to  divert  the  waters  upon  the  lands  of 
adjoining  proprietors  to  their  injuiy.  Natural  drainage 
channels  exist  to  a  greater  or  less  extent  in  almost  every 
locality.  "That  these  drainage  channels  cannot  be  ob- 
structed is  suppoi-ted  by  the  great  weight  of  authority.  It 
is  the  rule  in  England^  Canada,  Ireland,  Alabama,  Cali- 
•  foniia,  Delaware,  Georgia,  Illinois,  Iowa,  Kentucky, 
Ix)msiana,  Maryland,  Michigan,  Jlinnesota,  Mississippi, 
Nebraska,  Nevada,  New  Jersey,  North  Carolina,  Ohio,  Ore- 
gon, Pennsylvania,  Tennessee,  Texas,  Virginia,  Vermont 
and  West  Virginia.''  (Citing  cases  under  each  jurisdic- 
tion.) 3  Farnham,  Waters,  p.  2,600,  sec.  889d  If  these 
channels  cannot  be  legally  obstructed,  their  use  as  water- 
^'ayg  is  recognized,  and  a  reasonable  use  of  their  facilities 
is  not  wrongful. 

The  supreme  court  of  Minnesota  in  Shrehmi  v.  Flynn, 
59  Minn.  436,  26  L.  R.  A:  632,  had  befoni  it  a  case  in  which 
the  facts  were  almost  identical  with  those  in  this  case.    In 
that  case  the  court  examines  and  distinguishes  the  prior 
j  cases  in  that  state  and  holds  that,  under  the  rule  that  an 

owner  must  so  use  his  own  as  not  unnecessarily  or  un- 
reasonably to  injure  his  neighbor,  it  is  the  duty  of  an 
owner  draining  his  own  land  to  deposit  the  surface  water 
in  some  natural  drain,  if  one  is  reasonably  accessible,  and 
he  is  entitled  to  deposit  the  same  in  such  natural  drain 
though  it  is  thereby  conveyed  upon  the  land  of  his  neigh- 
bor, if  it  does  not  thereby  unreasonably  injure  him.  In  that 
case,  as  in  this,  it  fairly  app(?ared  that  the  manner  of 
drainage  pursued  was  the  only  way  in  which  the  proprietor 
fould  reasonably  drain  the  depression,  and  that  the  ravine 
or  waterway  in  which  the  ditch  empticnl  was  the  only  nat- 
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ural  drain  reasonably  accessible.  It  also  further  ap- 
peared that  the  consequent  injury  to  others  was  not  so 
great  as  compared  to  the  benefit  to  be  derived  from  the 
improvement  as  to  make  it  unreasonable  upon  that  ac- 
count. The  statement  in  the  Sheehan  case,  as  in  Todd 
V.  York  County^  supra,  that  the  "common  enemy"  doctrine 
applies,  except  as  modified  by  the  rule  above  stated,  is 
criticised  by  Mr.  Farnham  in  the  notes  to  those  cases  in 
the  Lawyers  Reports  Annotated,  and  also  in  his  recent 
work  upon  Water  and  Water  Rights,  vol.  3,  p.  2,598,  in 
which  valuable  work  there  is  a  historical  examination  and 
resume  of  the  English  and  American  cases.  However,  it 
is  not  of  so  much  importance  to  litigants  to  label  a  doc- 
trine properly,  as  to  apply  its  provisions,  and  whether  we 
say  that  the  rule  in  the  Todd  case  and  in  the  Shcehan  case 
is  a  modification  of  the  common  law  rule,  or  that  it  is  an 
adoption  of  the  civil  law  rule,  is  immaterial,  so  long  as  the 
court  protects  the  legal  rights  of  individuals. 

We  think  therefore  that,  if  Aldritt  cultivated  the  nat- 
ural waterway  upon  his  land,  he  did  it  knowing  the  con- 
tingencies incident  to  its  use  in  this  manner.  The  natural 
drainage  channel  existing  upon  his  own  land,  and  run- 
ning thence  through  Aldritt's  land,  was  apparently  the 
only  outlet  reasonably  accessible  to  Fleischauer  for  the 
drainage  of  the  surface  water.  It  presented,  as  is  said  in 
Town  V.  Missouri  P.  R,  Co.,  supra,  "many  of  the  distinc- 
tive attributes  of  a  watercourse,^'  and  we  think  he  was 
justified  in  using  the  same  in  a  reasonable  manner,  even 
though  it  resulted  in  injury  to  his  neighbor  Aldritt. 

We  have  so  far  considered  the  case  without  reference  to 
the  law  enacted  in  1903,  which  provides :  "Owners  of  land 
may  drain  the  same  in  the  general  course  of  natural  drain- 
age by  constructing  an  open  drain  or  ditch  discharging  the 
same  into  any  natural  watercourse  or  into  any  natural 
depression  or  draw  whereby  it  will  be  carried  into  some 
natural  watercourse,  and  when  such  drain  is  wholly  on  the 
owner^s  land  he  shall  not  be  liable  in  damage  therefor  to 
any  person  or  corporation."    Comp.  St.  1903,  ch.  89,  art 
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in,  sec  1  (AnB.  St  5543).  This  enactment  has  been  as- 
sailed as  being  unconstitutional  for  several  reasons.  As 
we  have  seen,  this  right  exists  independent  of  this  statute, 
provided  that  it  be  exercised  in  a  reasonable  and  proper 
manner  and  with  due  regard  to  the  rights  of  lower  pro- 
prietors. It  is  unnecessary  therefore  to  consider  the  vul- 
nerability of  the  statute  to  the  attack  made  by  the  appel- 
lant upon  its  validity. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


WaLTEB  J.  LiAMB,  APPELLANT,  V.  HENRY  H.  WILSON  BT  AL., 

APPELLEES. 

Filed  June  8,  1905.    No.  18,891. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.  Reversed,  Judgment  for 
plaintiff. 

Walter  J.  Lamb  and  Joseph  Wurzburg,  for  appellant. 

Tri/«on  d  Brovm  and  Ricketts  &  Ricketts,  contra. 

Lbtton,  C. 

This  is  an  appeal  from  a  decree  rendorc^d  in  an  action 
for  an  accounting  and  settlement  of  partn(*i*ship  affairs. 
This  controversy  has  already  been  befor(i  iis  three  times, 
and  is  reported  in  3  Neb.  (Unof.)  496,  505,  and  70  Neb. 
729.  We  refer  to  these  opinions  for  a  full  statement  -of 
the  facts.  At  the  last  trial  in  the  district  court,  that  court 
proceeded  to  try  the  issues  as  it  understood  the  mandate 
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of  the  supreme  court,  found  that  nothing  was  due  from 
either  of  said  parties  to  the  other,  and  adjudged  that  the 
action  be  dismissed  and  that  each  party  pay  half  of  the 
costs.    Both  parties  appeal  from  this  decree. 

The  plaintiff  contends  that  the  district  court  disregarded 
the  mandate  and  refused  to  investigate  certain  matters 
which  were  properly  at  issue,  and  which  should  have  been 
examined  into;  and  further,  that  the  findings  of  the  dis- 
trict court  with  reference  to  a  number  of  the  charges  al- 
lowed in  favor  of  the  defendants  are  not  sustained  bycom- 
petent  evidence.  The  defendants,  on  the  other  hand,  insist 
that  the  judgment  of  this  court  and  its  mandate  directed 
the  district  court  to  treat  the  evidence  and  findings  of  the 
court  already  in  the  record  as  before  the  court  in  the  fur- 
ther hearing  of  the  case,  and  that  all  findings  of  fact  made 
by  the  district  court,  not  disturbed  by  this  court  upon 
appeal,  stand  affirmed  and  should  not  .be  reexamined.  The 
mandate  is  as  follows :  "It  is  ordered  that  the  judgment 
of  reversal  heretofore  entered  in  this  case  be  so  modified  as 
to  direct  the  district  court  to  hear  such  additional  evidence 
as  may  be  requisite  for  a  complete  statement  of  the  ac- 
counts between  the  parties,  and  restate  such  accounts  and 
render  judgment  accordingly  in  accordance  with  the  law 
as  stated  in  the  syllabus  of  the  opinion  upon  the  last  hear- 
ing, without  regard  to  the  findings  of  fact,  or  distribution 
of  items,  and  partial  statement  of  accounts  contained  in 
said  opinion."  It  will  be  observed  that  the  district  court 
is  directed  "to  hear  such  additional  evidence  as  may  be 
requisite  for  a  complete  statement  of  the  accounts  between 
the  parties."  This  language  plainly  imports  that  the  dis- 
trict court  is  required  to  take  only  such  additional  evi- 
dence as  may  be  necessary.  This  evidently  requires  the 
consideration  by  the  district  court  of  all  the  evidence 
previously  taken  in  the  case,  and  renders  unnecessary  the 
repetition  of  testimony  already  taken. 

From  an  examination  of  the  record  it  appears  that  the 
principal  dispute  between  the  parties  is  with  regard  to  the 
amounts  severally  due  in  what  is  termed  the  Houston-Gran 
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case^  the  case  of  Maynard  v.  Hecht,  and  the  case  of  the 
Chattanooga  Foundry  d  Pipe  Co.  v.  Orleans.  In  both  of  the 
fOTmer  opinions  the  matters  in  difference  with  reference 
to  these  claims  were  examined  and  discussed,  and  in  the 
last  opinion,  written  by  Mr.  Commissioner  Ames,  certain 
principles  were  laid  down  in  the  syllabus  governing  the 
proper  disposition  of  the  amounts  received  for  the  service 
of  the  members  of  the  partnership  after  the  Arm  had 
ceased  to  undertake  the  conduct  of  new  business,  and 
merely  existed  for  the  purpose  of  winding  up  the  business. 
As  to  the  fee  in  the  Houston-Crran  case,  under  the  rule 
thus  established,  Ricketts  &  Wilson  were  entitled  to  re- 
ceive and  retain  the  reasonable  value  of  their  services  and 
disbursements  in  all  subsequent  and  supplementary  pro- 
ceedings made  necessary  by  the  effort  to  collect  the  judg- 
ment, and  were  only  required  to  account  to  the  firm  for 
the  balance  of  the  amount  realized  by  them  after  their 
fees  were  paid.  The  district  court  took  evidence  upon  the 
Talne  of  these  services  and  found  that  they  were  entitled 
to  receive  as  compensation  for  the  same  the  sum  of  |550.05, 
and  they  were  required  to  account  to  Lamb,  Ricketts  & 
Wilson  for  the  sum  of  |1,597,  being  the  money  remaining 
in  their  hands  after  payment  of  their  attorneys'  fees  for 
services  after  judgment.  We  think  from  the  evidence  that, 
when  the  district  court  fixed  the  sum  of  $550.05  as  the 
value  of  the  defendants^  services  in  the  collection  of  the 
Houston-Gran  judgment,  it  must  have  had  in  view  the 
other  side  of  the  account,  and  valued  the  services  to  the 
end  that  the  accounts  should  balance.  The  value  of  these 
services  was  variously  estimated  by  different  witnesses, 
one  witness  placing  their  value  from  $1,000  to  $1,200; 
another  from  $800  to  $1,000 ;  another  $875,  and  still  an- 
other at  the  sum  of  $375.  These  witnesses  had  no  interest 
IB  the  controversy.  From  a  consideration  of  all  the  evi- 
daice,  we  are  of  the  opinion  that  these  services  were 
reasonably  worth  $875,  and  that  the  defendants  should 
account  to  the  partnership  for  $1,272.06  on  account  of  the 
Houston-Gran  collection.    In  the  matter  of  fees  for  serv- 
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ices  rendered  the  Chattanooga  Foundry  &  Pipe  Company, 
it  appears  that,  after  a  dispute  had  arisen  between  the 
parties  to  this  suit  as  to  the  proper  division  of  these  fees, 
and  after  the  charge  of  $300  had  been  made  by  Lamb  for 
the  sale  of  the  judgment  in  the  case  against  the  city  of 
Orleans,  the  facts  with  reference  to  the  sale  were  re- 
ported to  Ricketts  &  Wilson  by  a  letter  of  July  30,  1895, 
and  that  on*  September  24  thereafter  a  settlement  in  full 
was  made,  as  recited  in  the  opinion  of  Commissioner  Day 
upon  the  first  hearing  of  this  case  before  this  court.  Upon 
a  careful  review  of  the  evidence  upon  this  matter,  we 
believe  this  settlement  was  fairly  made,  and  see  no  reason 
for  disturbing  the  same.  In  the  Mai/nard-Hccht  case  the 
firm  had  been  paid  for  services  in  the  lower  courts,  and 
services,  for  which  Ricketts  &  Wilson  seek  to  charge  f 400, 
were  rendered  by  them  in  error  procedings  in  the  supreme 
court  of  the  United  St^ates.  By  agreement,  however,  only 
?60  was  paid  for  those  services  rendered  after  judgment; 
and  we  think  that,  since  the  services  were  rendered  by 
Ricketts  &  Wilson  after  judgment,  they  were  entitled 
to  the  whole  of  the  fee.  We  cannot  consent  to  charge 
Lamb  with  a  greater  fee  than  was  actually  paid  by  the 
client. 

As  thus  stated,  the  fund  belonging  to  Lamb,  Ricketts  & 
Wilson  amounts  to  $2,622.26,  of  which  sum  $60  is  due 
Ricketts  &  Wilson  for  services  in  the  Hecht  case,  leaving 
$2,562.26  for  division,  or  $854  08  due  each  partner.  Of 
this  amount  Lamb  drew  out  and  received  $297.40,  or 
$556.68  less  than  his  share.  Since  Ricketts  &  Wilson  re- 
tain the  fund,  he  is  entitled  to  recover  this  amount  from 
them,  and  judgment  should  be  rendered  accordingly.  We 
make  no  allowance  for  interest  advisedly,  since  we  think 
neither  party  is  entirely  blameless  in  the  matter. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed,  and  judgment  rendered  in  this  court  for  the 
plaintiff  for  the  sum  of  $556.68  and  costs. 


Ames  and  Oldham,  CC,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed; 
and  it  is  considered,  ordered  and  adjudged  that  the  plain- 
tiflf  have  and  recover  from  the  defendant  the  sum  of 
1556.68,  and  costs  of  suit. 

Judgment  accordingly. 


Chicago  &  Northwestern  Railway  Company  v.  State, 
EX  REL.  John  Carr  et  al. 

Piled  June  8,  1905.    No.  13,781. 

L  Bailroads:  Discretion aby  Powers.  'Railway  companies,  in  the  ab- 
sence of  statutory  proyisions  limiting  and  restricting  their  pow- 
ers, are  vested  with  a  very  broad  discretion  in  the  matter  of 
locating,  constructing  and  operating  their  railways,  and  in  locat- 
ing, mahitaining  and  discontinuing  their  freight  and  pajssenger 
stations,  and  with  the  exercise  of  such  discretion  the  courts  will 
not  interfere  except  in  cases  of  its  abuse. 

2. :    DiscoNTiNtTiNQ  Service.     It  is  not  an  abuse  of  discretion 

for  a  railway  company  to  discontinue,  under  the  circumstances 
of  this  case,  the  employment  of  a  station  agent  at  a  country 
place  nearly  equally  distant,  and  not  more  than  five  to  seven 
miles  from  three  thriving  villages  where  regular  railway  service 
is  maintained^  and  where  are  carried  on  the  mercantile,  mechani- 
cal and  professional  businesses  usually  found  in  such  towns. 

Error  to  the  district  court  for  Holt  county:    James  J. 
Harrington,  Judge.    Reversed  and  dismissed. 

Benjamin  T.  White,  James  B.  Shccan  and  C.  C.  Wright, 
for  plaintiff  in  error. 

M.  T.  Harrington,  contra. 

Akes,  O. 

ThiB  is  a  proceeding  in  error  to  review  a  judgment  of 
tlie  district  court  granting  a  peremptory  writ  of  man- 
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damns  at  the  suit  of  two  private  citizens,  compelling  the 
plaintiflf  in  error,  a  railway  company,  to  continue  the 
services  of  a  station  agent  at  a  place  on  its  line  in  Holt 
county  in  this  state,  called  Stafford, 

There  is  no  dispute  about  the  facts.    The  place  in  ques- 
tion is  an  unincorporated  country  neighborhood,  having 
no  distinctive  name  except  that  given  to  its  station  house 
by  the  respondent.     There  are  in  the  immediate  vicinity 
eight  buildings,  including  two  owned  by  the  company.   Of 
the  remaining  six,  one  is  used  in  part  as  a  dwelling  and  in 
part  as  a  store,  in  which  is  carried  for  sale  a  stock  of  from 
three  to  five  hundred  dollars  in  value  of  general  mer- 
chandise, and  one  is  a  blacksmith's  shop  and  stable.     The 
total  population  of  the  village,  at  the  time  of  this  contro- 
versy, was  about  forty  persons  of  all  ages,  and  of  whom 
seven  were  employees  of  the  company.    There  is  very  little 
passenger  business  at  that  point,  and  the  freight  traffic 
there  is  inconsiderable  except  for  the  shipment  at  certain 
seasons  of  the  year  of  live  stock  and  hay.     Reasons  are 
obvious.     Five  and  two-thirds  miles  distant  on  the  com- 
pany's line  in  one  direction,  and  seven  miles  in  the  other, 
are  the  villages  respectively  of  Inman  and  Ewing,  and  five 
miles  northward  on  the  line  of  the  Great  Northern  Rail- 
road is  Page.    All  these  places  are  thriving  communities 
of  considerable   size,   in   which  are  represented  all   de- 
scriptions of  business,  mercantile,   mechanical  and  pro- 
fessional, usually  found  in  country  towns.     Relators  are 
not  members  of  the  community  just  described,  but  are  the 
occupants  of  farms  and  ranches  situate  in  its  vicinity, 
and  their  counsel  says  in  his  brief  that  the  proceeding  is 
prosecuted  "not  merely  for  the  town,  but  to  a  greater 
extent  for  the  farming  community,"  of  whom  there  is, 
within  a  radius  of  four  miles  from  the  station,  a  popula- 
tion of  twenty-nine  families.    A  circle  having  that  radius 
would  extend  to  within  two  miles  from  Ewing,  and  one  and 
two-thirds  miles  from  Inman,  and  one  mile  from  Page. 
It  is  obvious  that,  from  aught  that  appears  in  the  record, 
a  majority  of  these  twenty-nine  families  can  be  accommo- 
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dated  with  railway  facilities  at  some  of  these  latter  nalned 
places  equally  as  well  or  better  than  at  Stafford.  Nearly 
all  the  business  tran.sacted  by  the  company  at  the  last 
named  station  is  in  car-load  lots,  for  which  cars  can  be 
ordered  and  obtained  from  the  section  foreman  stationed 
there,  and  it  was  not  proposed  or  intended  to  discontinue 
the  regular  stoppage  of  trains  at  that  place  for  the  re- 
ceipt and  discharge  of  freight  and  passengers,  but  it  was 
thought  by  the  respondent  that,  during  the  winter  and  less 
buwr-  months,  the  amount  of  traffic  at  that  point  did  not 
jnstify  the  expense  of  the  station  agent,  and  that  its 
patrons  would  not  be  serioupV  inconvenienced  by  his  ab- 
sence, and  it  propose<l  to  suspend  that  functionary  for  an 
mdefinite  time,  beginning  on  the  first  day  of  January, 
19W.  In  the  preceding  month  of  December  the  company 
issued  an  order  to  that  effect,  which  was  the-  occasion  of 
this  lawsuit. 

Counsel  for  the  respective  parties  agree  that  no  similar 
case  can  be  found  in  the  books,  but  the  principles  by 
which  it  is  to  be  decided  are,  we  think,  not  difficult  of  dis- 
covery, and  have  not  failed  of  announcement  by  the  courts. 
The  general  power  to  manage  and  control  the  business  of 
a  railroad  company,  including  to  establish,  maintain  and 
discontinue  freight  and  passenger  buildings  and  stations 
and  to  employ  and  discharge  servants,  is  administi-ative  in 
Km  character  and  of  a  discretionary  nature,  and,  in  the 
ahsence  of  legislation  to  the  contrary,  is  vested  in  the.com- 
l-any  itself.  It  is  a  power  which  from  the  very  nature  of 
things  the  courts  caunot  themselves  exercise,  and  it  fol- 
h)tt-8  of  necessity  that  they  will  not  interfere  with  its  ex- 
ercisp,  unless  in  exceptional  <*ases  in  which  it  is  made 
clearly  to  appear  that  there  has  been  an  abuse  of  discre- 
tion amounting,  in  practical  effect,  to  the  denial  of  a 
public  right  or  a  repudiation  of  public  obligations,  which 
the  coriwration  expressly  or  impliedly  assunied  in  the  ac- 
ceptance of  its  charter  and  franchises.  At  the  conclusion 
of  a  somewhat  extended  discussion  of  the  snbjecrt  in  State 
«.  Republican  Valley  R.  Co.,  17  Xeb.  647,  this  court  say 
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that  no  rourt  would  interfere  "except  whore  it  is  made  to 
appear  that  siieh  iDterfereiiee  is  oecessarj  to  prevent  an 
unjust  (liscriuiinnMon,  or  an  abuse  of  that  discretion  which 
jnnst  be  conrt^ded  to  reside  in  all  private  corporations  in 
respwt  to  their  doaliupfs  with  the  public."  And  in  People 
V,  Chicago  ct  .4,  /?.  Co.,  130  111,  175,  the  court  say: 

"It  is  undotthtt  dly  the  rule  that  railway  companies,  in 
the  abfi(»uce  of  statu toiy  provij^ions  limiting  and  restrict- 
ing their  powers,  are  vested  with  a  very  broad  discretion 
in  the  matter  of  locatiiit^,  const  met  in  *^  and  opera  tin  fij  their 
railways,  and  of  lot -a  ting  and  niaiutaininf]?  their  freight 
and  passenger  stations.  This  discretion,  however^  is  not 
absolute,  but  is  sulijeet  faj  the  condition  that  it  must  be 
exercised  in  frood  faith,  and  with  a  due  regard  to  the  ne* 
cessities  and  convenience  of  the  public." 

This  doctrine  is  approved  and  re^isserted  by  the  same 
court  in  3t oh Ue  d  O.  R.  Co,  v.  People,  132  111.  559,  the 
court  saying: 

"The  company  cannot  be  oompelledj  on  the  one  hand, 
to  locate  stations  at  points  where  the  cost  of  luaintaining 
them  will  exceed  the  profits  resulting  therefrom  to  the 
company,  nor  allowed,  on  the  other  hand,  to  Itnat*?  them 
so  far  apart  as  to  practically  deny  to  ctunniunities  on  the 
line  of  the  road  reasonable  arcf^s  to  its  use,"  And  again 
touching  another  phase  of  tin*  subject:  "The  duty  to  main- 
tain or  continue  stations  mustj  manifestly,  rest  upon  the 
game  prim  i pie,  and  a  company  cannot  thert^fore  be  com- 
pelled to  maintain  or  continue  a  wtation  at  a  point,  where 
the  welfare  of  the  oornfmiiy  and  tlie  community  in  general 
requires  that  it  be  changed  to  some  other  poiut," 

Such  seems  to  be  the  nnhrnkt^u  tenor  of  the  anthorities, 
and  the  language  of  th(?  snpreiin^  court  of  Iowa  in  State  t\ 
Des  Moims  rf  TT.  <7.  /?.  Co.,  87  la,  r>44,  wcmld  have  been 
aptly  ch(»sen  as  descriptive  and  dei^^isive  of  the  case  before 
us.    The  court  say: 

"Thr  re  is  nothing  in  the  ca.se  which  tends  to  show  that 
the  manag(Ts  of  the  road  had  any  intention  to  deprive  anv- 
one  of  projier  facilities  for  transacting  business  with  the 
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company.  *  *  *  It  appears  to  us  that  the  owners  of  the 
road  should  not  be  interfered  with  in  the  management  of 
their  property,  including  the  location  of  their  stations, 
where,  as  in  this  case,  there  is  no  competent  evidence  that 
any  patron  of  the  road  has  been  deprived  of  reasonable 
facilities  for  transacting  business  with  the  defendant." 

We  think  that  the  foregoing  principles  and  authorities 
are  determinative  of  this  case.  Certainly  it  cannot  be 
said  that,  under  the  circumstances  disclosed  by  the  record, 
the  duty  of  the  respondent  to  maintain  an  agent  at  Staf- 
ford is  plain  and  unequivocal,  or  the  right  of  the  relators 
to  demand  that  it  so  do  is  so  clear  and  unquestionable  as  to 
bring  the  case  within  the  often  reiterated  requirement  of 
this  court  with  reference  to  the  remedy  by  mandamus. 
State  V.  Bowman,  45  Neb.  752;  State  v.  Nelson  21  Neb. 
572;  State  v.  Omaha,  14  Neb.  265;  State  v.  Whipple,  60 
Neb.  650;  State  v.  Bartley,  50  Neb.  874. 

It  does  not  appear  to  us  that  the  patrons  of  the  railroad 
company  or  the  public  would  be  seriously  injured  or  in- 
convenienced by  the  proposed  action  of  the  company  of 
which  complaint  is  made,  or  that  such  action,  if  taken, 
would  in  the  above  quoted  language  of  this  court  be  "an 
abuse  of  its  discretion  with  respect  to  its  dealings  with 
the  public.''  T\Tiether  a  private  citizen  having  no  peculiar 
interest  and  suffering  no  especial  damage  or  injury  can 
maintain  a  suit  like  this  has  not  been  debated  and  is  not 
decided. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  action  dismissed. 

IiETTON  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reajsons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  action  dismissed. 

Reversed. 
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Filed  Juitb  8,  1906.    No.  13,804. 

Statates:  Ahendmehtb.  The  act  of  April  1,  1901,  entitled  "An  act  to 
amend  section  19  of  chapter  10,  Compiled  Statutes,  1899,  and 
to  repeal  said  section  as  now  existing  (laws,  1901,  ch.  11),  Is  void, 
because  the  matter  sought  to  be  added  by  amendment  la  not  ger- 
I  to  the  subject  of  the  section  as  enacted. 


Ebbor  to  the  district  court  for  Lancaster  county:  Al- 
BHBT  J.  Cornish,  Lincoln  Frost  and  Edward  P.  Holmbs, 
Judges.   Affirmed. 

Charge  A.  Adams,  for  plaintiff  in  error. 
J.  L.  Caldwell,  contra^ 

Ames,  O. 

.  The  plaintiff  in  error  was  elected  treasurer  of  Lancaster 
county  for  the  regular  term  of  two  years,  beginning  Janu- 
ary 7,  1904.  On  or  before  said  day  he  tendered  to  the 
county  board  an  instrument  in  the  form  of  an  official  bond 
signed  by  himself  as  principal,  and  by  a  corporation  de- 
scribed HJB  a  surety  or  indemnity  company,  as  surely,  con- 
ditioned for  the  faithful  performance  of  his  official  duties 
during  said  term.  The  instrument  was  accepted  and  ap- 
proved by  the  board  and  duly  filed.  Afterwards  he  pre- 
sented to  the  board  a  claim  against  the  county  for  f855 
for  moneys  paid  by  him  to  said  corporation  as  a  premium 
or  compensation  for  having  signed  the  instrument  as  his 
surety.  The  board  rejected  the  claim,  and  he  appealed  to 
the  district  court,  where  he  again  suffered  defeat  upon  a 
general  demurrer  to  his  petition,  setting  forth,  in  sub- 
stance, the  foregoing  facts.  From  a  judgment  of  dismissal 
on  the  demurrer  he  prosecutes  error  to  this  court 

Several  sections  of  chapter  10  of  the  Compiled  Statutes 
entitled  "Bonds  and  Oaths— Official/'  enacted  in  1881,  are 
devoted  to  a  description  of  official  bonds  with  respect  to 
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their  form  and  their  obligatory  force  or  effect,  and  the 
namber  and  character  of  the  persons  requisite  as  sureties 
upon  them,  who,  in  case  of  county  oflScers,  are  required  to 
be  "freeholders  of  the  county  in  which  such  bonds  are 
given"  None  of  these  matters  is  mentioned  in  section  19 
of  the  act  as  it  existed  prior  to  1901,  but  that  section  con- 
sisted wholly  of  a  list  of  state,  county,  precinct  and  town- 
ship officials,  and  of  specifications  of  the  amounts  of  penal- 
ties in  the  bonds  required  of  them  respectively,  the  list 
being  preceded  by  the  following  language:  "The  follow- 
ing named  oflficers  shall  give  bonds  with  penalties  in  the 
following  amounts,  to  vnt:  Governor  $50,000,''  etc.  In 
1901  the  le^slature  attempted  to  amend  this  section  by 
adding  thereto  the  following:  "Provided,  that  the  au- 
thorities whose  duty  it  is  to  approve  bonds  of  the  county 
officials  may  dispense  with  such  bonds  if  in  their  judg- 
ment they  shall  deem  it  best  so  to  do;  provided,  further, 
that  if  bonds  are  accepted  by  such  olfficials  from  surety 
or  indemnity  companies  the  cost  of  such  bonds  may  be 
paid  by  the  county  where  such  bonds  are  required."  The 
district  court  was  correctly  of  the  opinion  that  the  at- 
tempted amendment  is  void.  The  title  of  the  amendatory 
act  is  "An  act  to  amend  section  19  of  chapter  10,  Com- 
piled Statutes,  1899,  and  to  repeal  said  section  as  now 
existing.''  This  title  indicates  as  the  subject  of  legislation 
changes  in  the  lists  of  officials  and  penalties,  with  which 
alone  the  section  deals,  but  does  not  suggest  a  purpose  to 
change  the  form,  or  the  character  of  the  sureties,  of  official 
bonds,  or  to  impose  upon  counties  any  pecuniary  burden 
with  reference  to  the  same,  nor  to  enlarge  the  discretion 
or  powers  of  county  boards  with  respect  thereto,  but  it 
is  with  reference  to  these  latter  matters  alone  that  the 
attempted  amendment  deals. 

This  supposed  proviso  is  the  sole  ground  of  the  plain- 
tiff's claim,  and  we  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Letton  and  Oldham,  CC,  concur. 
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By  the  Court:    For  the  reasons  stated  in  the  foregoing 

opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affirmed. 


James  M.  Weckebly,  appellant,  v.  Cadet  Taylor  et  al., 

appellees. 

Piled  June  8,  1905.    No.  13,835. 

1.  Creditors'  Suit.    A  judgment  creditor,  with  the  aid  of  equity,  map 

reach  any  property  or  interest  of  his  debtor  not  exempt  from 
execution,  which,  with  such  aid,  the  said  debtor  might  himself 
reach. 

2.  Fraud:  Pleadixo.    An  assignment  of  a  chose  in  action,  even  with- 

out consideration,  is  not  presumptively  fraudulent  as  to  a  creditor 
who  becomes  such  nearly  four  years  afterwards,  and  such  a 
presumption  is  not  supplied  by  vague  and  general  allegations, 
but  circumstances  must  be  pleaded  from  which  fraud  may  be 
reasonably  inferred. 

8.  Actions:  Limitation.  Actions  for  relief  on  the  ground  of  fraud 
must  be  brought  within  four  years  from  the  discovery  of  the  fraud 
or  such  facts  and  circumstances  as  are  indicative  thereof,  and,  if 
followed  up,  would  lead  to  its  discovery. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  T.  Dickinson,  Judge.    Affirmed  in  part. 

Arthur  C.  Wakeley,  for  appellant 

A.  flf.  Churchill^  contra. 

Ames,  O. 

This  is  an  appeal  from  a  judgment  sustaining  sepa- 
rate general  demurrers  to  a  petition  and  dismissing  an 
action  as  to  certain  defendants.  The  alleged  causes  of 
action  arise  out  of  distinct  facts  and  circumstances,  so 
that  we  think  a  demurrer  for  misjoinder,  which  was  filed 
by  some  of  the  defendants,  would  have  been  properly 
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OTfitained,  and  we  are  consequently  compelled  to  divide 
the  case  into  two  branches  and  treat  of  each  separately. 
It  is  alleged  that  in  1890,  Cadet  Taylor,  H.  O.  Devries, 
the  Globe  Loan  &  Trust  Company,  a  corporation,  and  the 
Globe  Savings  Bank,  a  corporation,  purchased  a  tract  of 
real  estate  situate  in  Omaha,  in  this  state,  paying  therefor 
the  sum  of  |18,000,  and  procuring  the  title  to  be  conveyed 
to  one  Mclntyre,  the  latter  paying  no  consideration  there- 
for; that  immediately  afterwards  Mclntyre,  also  without 
consideration  and  at  tiie  request  of  the  purchasers,  con- 
veyed the  property  to  the  Globe  Building  Company,  an- 
other corporation,  of  which  the  purchasers  were  and  have 
remained  the  principal  stockholders.  The  idea  that  this 
transaction  was  fraudulent  as  to  creditors,  existing  or 
subsequent,  is  not  alleged  in  the  petition,  and  is  emphati- 
cally repudiated  by  the  plaintiff  in  his  brief,  but  it  is  al- 
leged that  such  conveyance  was,  and  was  intended  to  be,  of 
the  bare  legal  title  only,  the  purchasers  or  their  representa- 
tives remaining  continuously  in  i>ossession  in  person  or  by 
their  tenants,  and  managing  or  controlling  the  property 
and  receiving  its  rents,  issues  and  profits  from  that  time 
until  the  pres^it.  Whence,  it  is  contended,  a  trust  re- 
Bolted  to  the  purchasers,  and  they  are,  and  at  all  times 
have  been,  the  sole  equitable  and  beneficial  owners  of  the 
property  in  the  proportions  in  which  they  contributed  to 
the  payment  of  the  purchase  money.  In  1896,  more  than 
five  years  after  the  conclusion  of  this  transaction,  the  pur- 
chasers became  obligated  to  the  plaintiff  upon  a  bond,  in 
which  the  savings  bank  was  principal  and  the  others 
Boreties,  and  upon  which  a  liability  accrued  sometime 
later,  and  upon  which  suit  was  brought,  and  afterwards 
Judgment  obtained  in  March,  1901.  Execution  having  been 
iasaed  upon  the  judgment  and  returned  unsatisfied,  it  was 
alleged  that  all  the  defendants  were  insolvent  except  for 
the  property  in  question  and  other  property  somewhat 
ihnUarly  situated,  and  prayed  that  title  to  the  tract  de- 
scribed be  adjudged  to  be  in  the  purchasers,  and  be  sub- 
jected to  judicial  sale  for  the  satisfaction  of  the  judgment. 
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This  version  of  the  transaction  excludes  the  idea  that  the 
property  was  conveyed  to  the  corporation  as  a  gift  or  in 
exchange  for  its  stocks  or  obligations,  and  it  also  excludes 
the  idea  of  possession  or  ownership  or  claim  thereof  by 
the  corporation,  so  as  to  put  the  statute  of  limitations  in 
motion  or  create  a  title  by  prescription,  and,  as  we  are 
constrained  to  think,  the  petition  states  in  this  regard  a 
cause  of  action.  The  plaintiff,  with  the  aid  of  equity,  may 
reach  any  property  right  or  interest  not  exempt  from  ex- 
ecution that  the  judgment  debtors  might,  with  like  aid, 
reach  themselves;  and  it  is  undeniable  that,  if  the  story 
told  by  the  pleading  is  true,  the  latter  are  entitled  to 
have  the  property  conveyed  to  themselves  upon  demand 
at  any  time,  and  that  equity  would,  if  necessary,  enforce 
the  demand.  Millard  v.  Par  sell,  57  Neb,  178;  Harris  v. 
King,  16  Ark.  122;  Havens  v.  Bliss,  26  N.  J.  Eq.  363; 
Straton  v.  Dialogue,  16  N.  J.  Eq.  70;  Bear  v.  S}oenigst€in, 
16  Neb.  67;  Hews  v.  Kenney,  43  Neb.  815;  1  Perry,  Trusts 
(5th  ed.),  sec.  126;  Robinson  v.  Springfield  Co.,  21  PUu 
203;  White  v.  Sheldon,  4  Nev.  280. 

But  this  theory  of  the  transaction  excludes,  as  we  have 
already  said,  the  idea  of  fraud,  or  that  the  estate  was  con- 
veyed to  the  building  company  in  fraud  of  creditors;  and 
the  rights  and  remedies  of  the  plaintiff  as  to  it  must 
therefore  be  measured  by  those  of  his  judgment  debtors, 
which  they  cannot  exceed.  If  the  transaction  by  which 
the  title  was  conveyed  to  the  building  company  was 
fraudulent,  it  would  fall  within  the  principles  and  au- 
thorities of  the  second  branch  of  this  discussion,  and  the 
judgment  of  the  district  court  would  have  to  be  affirmed. 
The  Sherman  &  McConnell  Drug  Company,  another  de- 
fendant whose  demurrer  was  sustained  and  as  to  which 
the  action  was  dismissed,  is  a  lessee  of  the  building  com- 
pany, whose  fate  it  may  share,  and  was,  of  course,  prop- 
erly joined  with  it  as  a  defendant,  as  well  for  its  own 
protection  as  to  enable  the  plaintiff  to  obtain  complete 
relief.  As  to  both  these  defendants,  we  think  the  de- 
murrer was  erroneously  sustained. 
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The  other  branch  of  the  inquiry  pertains  to  the  de- 
murrer of  the  Putnam  Company,  which  was  also  sustained, 
with  a  judgment  of  dismissal.  With  respect  to  this  mat- 
ter it  is  alleged  that  the  defendant,  the  Globe  Loan  & 
Trust  Company,  a  coi'poration,  acquired  from  one  Ijams 
and  wife  on  the  7th  day  of  June,  1892,  a  mortgage  on  a 
tract  of  real  estate,  and  assigned  it,  without  consideration, 
on  the  15th  day  of  June,  1892,  to  the  Linwood  Park  Land 
Company,  another  corporation.  Thereafter  the  last  named 
cmnpany  procured  title  by  foreclosure  proceedings  of  the 
property  described  in  the  mortgage,  and  in  the  year  1900 
conveyed  a  part  thereof  to  the  Putnam  Company  and  a  part 
to  Hoiryton  Land  Company,  another  corporation.  Concern- 
ing these  transactions  and  the  several  corporations  named 
as  having  had  to  do  with  them,  the  petition  alleges :  ^^That 
the  said  Linwood  Park  Land  Company,  said  Putnam  Com- 
pany, said  Henryton  Land  Company,  and  the  said  Globe 
Building  Company  were  created  and  organized,  and  have 
always  been  managed,  controlled  and  operated  by  the 
said  Cadet  Taylor,  the  said  W.  B.  Taylor  (not  a  party  to 
thia  action)  and  the  said  H.  O.  Devries  down  to  the 
death  of  said  Devries  on  February  25,  1900,  and  since  the 
death  of  said  Devries  have  been  controlled,  managed  and 
carried  on  by  the  said  Cadet  Taylor  and  said  W.  B.  Taylor. 
That  said  several  corporations  were  devised,  created  and 
organized,  in  so  far  as  the  said  Cadet  Taylor  and  H.  O. 
Devries  vrere  interested  and  concerned,  purely  and  solely 
for  the  purpose  of  defrauding  the  creditors  of  the  several 
companies,  and  existing  and  future  creditors  of  the  said 
Cadet  Taylor  and  said  H.  O.  Devri(^s,  and  especially  the 
plaintiff  above  named,  and  for  the  principal  purpose  of 
taking  possession  of  the  assets  and  more  effectually 
hindering,  delaying  and  defrauding  the  creditors  of  said 
Globe  Savings  Bank  and  said  Globe  Loan  &  Trust  Com- 
pany, and  to  afford  the  means  and  machinery  of  trans- 
ferring the  property  and  assets  of  the  said  several  cor- 
porations and  individuals  from  one  to  another  indiscrim- 
inately and  interchangeably;  and  that  the  said  several 
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corporations  were  created  and  existed,  and  especially  the 
said  Henryton  Land  Company  and  the  Putnam  Company 
and  the  said  Globe  Building  Company  now  exist  and  are 
carried  on,  for  the  express  purpose  of  hindering,  delaying 
and  defrauding  the  creditors  and  persons  holding  claims 
and  judgments  against  the  said  Cadet  Taylor,   H.    O. 
Devries  and  the*  Globe  Savings  Bank/^    Now,  it  will  be 
observed  that,  according  to  the  allegations  of  the  petition, 
this  last  transaction  was  radically  different  in  character 
and  purpose  from  that  which  we  previously  discussed. 
According  to  it  the  mortgage  from  Ijams  and  wife  to  the 
Globe  Loan  &  Trust  Company  had  its  inception  more  than 
four  years  before  the  execution  of  the  instrument  upon 
which  the  plaintiff  obtained  his  judgment,  in  furtherance 
of  a   fraudulent   and   elaborate   schemfe   and    device   to 
hinder,  delay  and  defraud  the  creditors  existing  and  subse- 
quent of  Taylor,  Devries  and  the  two  corporations,  the 
savings  bank  and  the  trust  company,  and  particularly 
the  plaintiff;  but  it  is  not  alleged  that  at  that  time  the 
parties  or  .corporations,  or  any  of  them,  were  or  was  in- 
solvent, or  had  any  debts  or  creditors,  or  contemplated 
having  any  or  having  any  dealings  with   the  plaintiflf. 
Neither  is  it  alleged  that  the  money  with  which  the  trust 
company  purchased  the  mortgage  from  Ijams  and  wife 
was  not  the  money  of  that  corporation,  which  it  had  a 
lawful  right  to  invest  in  that  manner.     The  plaintiflf  did 
not  become  a  creditor  of  the  savings  bank  until  March  30, 
1896,  nearly  four  years  after  the  assignment  of  the  mort- 
gage to  the  Linwood  Company,  and  the  bank  did  not  be- 
come insolvent  until  the  month  of  June  following,  when 
the  bond,  which  is  the  foundation  of  the  plaintiff's  judg- 
ment, was,  on  the  9th  day  of  that  month,  executed  by  the 
trust  company,  Devries,  and  Cadet  Taylor  and  one  Mount, 
as  sureties,  pursuant  to  the  statute  relative  to  insolvent 
banks.    It  was  not  until  three  years  after  the  instrument 
became  effectual  by  ofllcial  approval  on  June  26  that  a 
cause  of  action  accrued  on  the  bond,  nor  until  nearly  two 
years  still  subsequently  that  a  judgment  was  rendered 
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thereon.  Now,  with  respect  to  this  I  jams  mortgage,  it  is 
to  be  observed  that  it  is  not  a  case  like  the  former  of  the 
purchase  of  and  payment  for  land  by  one  person  and  its 
conyeyance  to  another,  but  of  an  assignment  of  a  chose  in 
action,  which  appears,  if  it  is  not  distinctly  alleged,  to 
haye  been  absolute  between  the  parties.  The  ayerments  of 
the  petition  concerning  these  several  corporations  are  so 
extremely  vague  and  general  as  to  express  no  definite  idea 
at  alL  They  are  said  to  have  been  organized,  so  far  as  the 
defendants  Taylor  and  Devries  were  interested  and  con- 
cerned, for  the  purpose  of  defrauding  their  creditors,  and 
to  afford  the  means  and  machinery  of  transferring  their 
property  and  assets  interchangeably,  and  concealing  it 
from  their  creditors,  but  who  else  were  concerned,  and 
what  was  the  capital  stock  of  the  corporations,  and  by 
whom  owned,  and  what  were  the  motives  and  knowledge 
of  other  stockholders,  if  any  there  were,  or  what  property 
or  assets  any  of  the  corporations  at  any  time  had,  other 
than  the  mortgage  in  question,  or  w^hether  Taylor  and 
Devries,  or  either  of  them,  were  stockholders  or  ever  had 
aay  creditors,  existing  or  subsequent,  except  the  plaintiff, 
the  pleading  does  not  say.  For  aught  that  appears  to  the 
contrary,  all  the  defendants,  including  the  savings  bank, 
were  at  the  time  the  mortgage  transaction  took  place  in 
June,  1892,  solvent  and  prosperous.  The  bank  was  pre- 
sumably indebted  to  the  depositors  in  like  manner  as  such 
institutions  usually  and  necessarily  are  indebted,  but  it 
IS  incredible  that  the  defendants  or  any  of  them  at  that 
time  contemplated  that  the  plaintiff  would  become  a  de- 
positor of  the  bank  nearly  four  years  later,  and  that  the 
bfink  a  few  months  still  later  would  become  insolvent,  and 
become  obligated,  with  the  other  defendants  as  securities 
for  it,  upon  an  instrument  which,  at  the  time  of  the  trans- 
action sought  to  be  impeached,  was  unknown  to  the  law, 
but  which  was  authorized  by  a  statute  subsequently 
ouieted.  An  assignment  of  a  chose  in  action,  even  with- 
OQt  consideration,  is  not  presumed  to  be  fraudulent  as 
against  creditors  who  become  such  not  until  four  years 
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later,  and  snch  a  presomption  is  not  supplied  by  vagae 
and  general  all^ations,  but  circumstances  must  be  pleaded 
from  which  fraud  in  fact  can  reasonably  be  inferred.  If  a 
petition  fails  in  this  respect  and  to  this  extent,  it  is  ob- 
noxious to  a  demurrer.  The  seyeral  corporations,  whether 
organized  with  fraudulent  design  or  not,  were  distinct 
legal  entities,  whose  existence  was  disclosed  by  the  public 
records  of  the  county,  which  also  disclosed  that  the  trust 
company  was  the  mortgagee  of  the  Ijams  mortgage  and 
had  assigned  it  to  the  Linwood  Park  Land  Company 
nearly  four  years  before  the  plaintiff  became  a  creditor  of 
the  bank,  and  more  than  four  years  before  the  bond  in 
question  became  obligatory.  These  facts  were  notice  to 
him,  and  to  all  the  world,  that  these  iustitutions  were  dis- 
tinct legal  entities,  separate  from  each  other  and  from 
the  sayings  banks,  presumably  each  owning  assets  and 
haying  rights  and  incurring  obligations  separate  from 
eyery  other.  There  was,  to  say  the  least,  nothing  in  the 
circumstances  or  situation  tending  to  mislead  him  to  his 
prejudice.  He  extended  his  credit  in  the  first  instance  to 
the  sayings  bank  alone.  Afterwards  the  state  acc^ted  the 
obligation,  as  sureties,  of  Taylor,  Deyries,  Mount  and  the 
trust  company.  None  of  these  parties  except  the  last  is 
alleged  to  haye  eyer  had  any  interest  in  the  instrument  in 
controyersy  which  it  retained  only  seyen  days.  Neither 
the  Linwood  Park  Land  Company,  the  assignee  of  the 
mortgage,  nor  the  Putnam  Company,  which  acquired  part 
of  the  mortgaged  estate  after  foreclosure,  is  charged  with 
eyer  haying  had  in  its  possession  or  under  its  control  any 
specific  property  of  the  sayings  bank  or  of  Taylor  or  of 
Deyries,  or  to  be  or  to  haye  been  in  any  way  legally  bound 
for  the  debts  or  obligations  of  any  of  them'.  The  statute 
proyides  (sec.  20,  ch.  32,  Comp.  St  1903;  Ann.  St  5969), 
that  "no  conyeyance  or  charge  shall  be  adjudged  fraudu- 
lent, as  against  creditors  or  purchasers,  solely  on  the 
ground  that  it  was  not  founded  on  a  yaluable  considera- 
tion." Boldt  V.  First  Nat.  Bank,  59  Neb.  283;  Graham  v. 
Estate  of  Tawnsend,  62  Neb.  364;  Robinson  Notion  Co. 
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P.  Foot,  42  Keb.  156,  and  cases  cited.  Nearly  eleven  years 
intervened  betwix^n  the  assignment  of  the  mortgage  and 
the  recovery  of  the  plaintiff's  judgment,  and  nearly  five 
years  hetween  the  latter  event  and  the  happening  of  the 
insolvency  of  the  bank,  and  eleven  years  and  six  months 
More  the  be.i^inning  of  this  suit.  During  all  this  time 
the  petition  of  the  plaintiff  discloses  that  he  knew  or  had 
the  means  of  knowing  all  the  facts  and  circumstances  de- 
tailed in  his  i)etition.  If  they  are  indicative  of  a  fraudu- 
lent transfer  of  the  property  of  his  debtors  for  the  pur- 
pose of  putting  it  beyond  his  reach,  they  afforded  him  a 
cause  of  action  at  least  as  soon  as  the  liability  of  the  sav- 
ings bank  to  him  became  fixed,  which  was  not  later  than 
the  date  of  its  insolvency  and  suspension  of  payment. 
Gillespie  v.  Cooper ^  36  Neb.  775;  Helhnan  v.  Davis ,  24 
Neb.  793;  Westcrvelt  v.  Filter,  2  Neb.  (Unof.)  731. 

We  think  therefore  that  the  demurrer  of  the  defendant, 
the  Putnam  Company,  Avas  properly  sustained,  and  it  is 
recommended  that  the  judgment  of  the  district  court  dis- 
missing the  action  as  to  that  defendant  be  affirmed)  but 
that  the  judgment  as  to  the  Globe  Building  Company  and 
the  Sherman  &  McConnell  Drug  Company  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

Letton  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  dismissing  the  action  as  to  the  Putnam  Company  be 
affirmed,  but  that  the  judgment  as  to  the  Globe  Building 
Company  and  the  Sherman  &  McConnell  Drug  Company 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Judgment  accobdinglt. 
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Virginia  G.  Ford,  appellant,  v.  Cari  Louise  Axelson  bt 
'  al.,  appellees, 

Filed  June  .8.  1905.    No.  13,842. 

1.  Quitclaim:  After- Acquibed  Title.     If  a  grantor  of  quitclaim  ob- 

tains an  instrument  that  evidences  and  fortifies  the  very  estate 
or  interest  which  his  deed  purports  and  was  intended  and 
effectual  to  convey,  such  instrument  inures  to  the  benefit  of  his 
fira&tee. 

2.  Purchaser:  Good  Faith.     "A  purchaser  with  notice  from  a  prior 

purchaser  who  was  entitled  to  protection  as  a  bona  fide  pur- 
chaser without  notice,  is  himself  entitled  to  protection  against 
the  previous  equitable  claim,  which  was  invalid  as  against  his 
grantor."    Lake,  C.  J.  in  Qnrland  v.  Wells,  15  Neb.  298. 

Appeal  from  the  district  court  for  Gosper  coiinty: 
Robert  O.  Orr,  Judge.    Reversed  with  directions, 

R.  J.  Ahara  and  H,  M.  Sinclair^  for  appellant. 

0.  G.  Bozarth  and  J.  T.  McClure,  contra. 

Ames,  O. 

The  record  in  this  case  recites,  and  the  briefs  and  argu- 
ments of  counsel  discuss,  a  tangled  web  of  circumstances 
of  no  slight  dimensions  and  complexity,  but  we  think  that 
the  legal  rights  of  the  parties  are  to  be  determined  by  a 
comsideration  of  a  very  few  of  them,  to  which  alone  our 
attention  will  be  confined. 

On  March  6,  1897,  Emma  S.  Challberg  and  Olive  M. 
Axelson  were  in  the  possession,  and  appeared  by  the  pub- 
lic records  to  be  the  absolute  owners  in  fee,  of  a  tract  of 
land  described  in  the  pleadings.  If  any  other  person  or 
persons  had  any  right,  title  or  interest,  legal  or  equitable, 
in  or  to  the  property,  or  any  of  it,  that  fact  was  known 
only  to  such  persons  and  to  the  parties  named.  On  that 
day  they  executed  a  mortgage  upon  the  lands  to  Fred  P. 
McCormick  to  secure  an  indebtedness  evidenced  by  their 


Vou  74]  JANUAEY  TERM,  1906.  M 


Ford  y.  Aj:el0Oii. 


promissory  notes.  In  1899,  the  indebtedness  having  be- 
come due  and  remaining  unpaid,  a  suit  in  foreclosure  was 
begun  and  prosecuted  by  the  mortgagee  against  the  mort- 
gagors and  all  persons  having  a  known  or  apparent  inter- 
est in  the  lands,  and  terminated  in  the  usual  decree  of 
foreclosure  and  sale  on  the  7th  day  of  March  in  that  year. 
Pursuant  to  the  decree  the  lands  were  duly  and  regularly 
appraised,  advertised  and  offered  for  sale,  and  were  sold 
on  the  9ih  day  of  July,  1900,  to  the  mortgagee,  who  was 
the  highest  bidder  therefor,  and  the  sale  was  duly  con- 
firmed on  the  4th  day  of  the  following  December.  On  the 
second  day  of  December,  1902,  a  sheriff's  deed,  pursuant 
to  the  sale  and  confirmation,  was  executed  and  delivered 
to  the  purchaser,  and  on  the  same  day  made  of  record  in 
the  clerk's  office  of  the  county.  On  the  11th  day  of  March, 
1901,  after  the  sale  and  confirmation,  but  before  the  ex- 
ecution of  the  sheriff's  deed,  McCormick,  for  a  valuable 
consideration,  made  an  assignment  of  the  decree  of  fore- 
closure to  the  plaintiff  and  appellant  herein  Virginia  G. 
Ford,  and  on  the  26th  day  of  the  same  month,  upon  the 
same  consideration,  quitclaimed  and  conveyed  the  land  to 
her  by  deed. 

It  is  not  disputed  or  questioned  that  McCormick  was  a 
hona  fide  mortgagee,  plaintiff  and  purchaser  for  value  in 
all  that  the  term  expresses  or  implies.  There  can  be  no 
doubt,  therefore,  that,  upon  the  entry  of  the  order  of  the 
confirmation,  not  afterwards  impeached,  he  became  the 
full  and  absolute  owner  of  the  entire  equitable  or  bene- 
ficial title  to  the  land  in  question;  and  it  has  been  already 
decided  by  this  court  that  a  deed  of  mere  quitclaim  and 
release  is  sufficient  to  convey  such  title  to  the  grantee 
therein.  Leavitt  v.  Bell,  55  Neb.  57.  The  deed  of  Mc- 
Cormick to  appellant  is,  however,  an  instrument  of  higher 
dignity  than  a  deed  merely  of  quitclaim,  demise  and  re- 
lease. By  it  the  grantor  expressly  quitclaims  and  '^con- 
veys^'  the  land,  and  by  section  50,  chapter  73,  Compiled 
Statutes,  1903  (Ann.  St.  10253),  it  is  enacted  that  ^'every 
conveyance  of  real  estate  shall  pass  all  the  interest  of  the 
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grantw  therein^  unless  a  contrary  intent  can  be  reason- 
ably inferred  from  the  terms  used/'  There  can  be  no 
doubty  therefore,  that  this  deed  conveyed  all  the  equitable 
and  beneficial  title  to  the  land  to  Mrs.  Ford,  and  that 
when  the  sheriff^s  deed  was  subsequently  executed  and 
deliyered  it  inured  to  her  benefit,  and  that  she  became  thus 
invested  with  as  complete  and  unassailable  a  title  as  her 
grantor  would  have  done  if  the  former  instrument  had  not 
been  executed  or  the  decree  assigned.  Hagensick  v. 
Ouster,  53  Neb.  495,  and  Troxell  v.  Stevens,  57  Neb.  329, 
holding  that  an  after-acquired  title  by  a  grantor  in  a  deed 
of  quitclaim  does  not  inure  to  his  grantee,  and  other  au- 
thorities to  like  effect,  are  not  in  point  for  two  reasons: 
First,  the  deed  in  question  is  not  a  mere  deed  of  quitclaim 
but  one  of  conveyance;  and  second,  the  grantee  in  the 
sheriff's  deed  did  not  obtain  by  that  instrument  an  after- 
acquired  title,  within  the  meaning  of  the  decisions  cited, 
but  merely  an  evidence  and  fortification  of  the  title  which 
he  had  already  obtained  by  the  judicial  sale  and  confirma- 
tion, and  which  he  had  previously  conveyed  away,  so  that 
if  his  deed  to  the  appellant  had  been  one  merely  of  quit- 
claim and  release,  it  would  have  estopped  him  from  claim- 
ing that  the  interest  he  had  parted  with  thereby  had 
revested  in  him  by  virtue  of  an  instrument  whose  sole 
office  is  to  evidence  its  validity  and  value.  However, 
McCormick's  deed  to  the  appellant  purported  to  convey 
the  tract  of  land,  that  is,  the  entire  title,  and  is  more  prop- 
erly described  as  a  grant  of  the  land  without  express  cov- 
enants than  as  a  quitclaim,  and  it,  therefore,  by  force 
of  section  51  of  the  chapter  above  cited,  would  have  con- 
veyed any  after-acquired  interest. 

On  the  4th  day  of  May,  1901,  after  the  judicial  sale 
had  been  confinned  and  after  the  deed  from  the  purchaser 
to  appellant  had  been  executed  and  delivered  and  made  of 
record,  there  was  spread  upon  the  real  estate  records  of 
the  county  a  writing  subscribed  by  the  defendant  herein, 
Andrew  Axelson,  and  purporting  to  have  been  made  not 
only  in  his  own  behalf,  but  also  on  the  behalf  of  his 
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mother^  Cari  Louise  Axelson,  and  all  of  the  other  defend- 
ants herein;  and  in  which  it  was  recited,  in  substance, 
that  the  mortgagors  at  and  before  the  execution  of  the 
mortgage  were  not  the  owners  of  the  mortgaged  premises 
in  their  own  right,  but  in  trust  for  themselves  and  the 
defendants  as  the  widow  and  heirs  at  law  of  one  Axel 
Axelson,  deceased,^  and  proclaiming  an  intent  by  said 
persons  to  assert  and  maintain  their  alleged  rights  and 
interests  in  the  property  accordingly.  Shortly  afterwards 
this  action  was  begun  by  the  appellant  to  procure  said 
writing  to  be  adjudged  a  cloud  upon  her  title,  and  to 
obtain  a  decree  perpetually  quieting  the  latter  against  it. 
The  defendants  filed  a  cross-petition,  in  which  they  as- 
serted the  claim  set  forth  in  the  writing,  and  averred  that 
at  and  before  the  plaintiflP  obtained  her  conveyances  she 
was  cognizant  of  the  alleged  interests  and  titles  of  the  de- 
fendants, and  of  each  of  them  severally,  and  of  the  circum- 
stances out  of  which  the  same  were  averred  to  have  arisen, 
and  had  dealt  with  the  land  in  fraud  of  them,  and  prayed, 
in  effect,  that  the  plaintiff  be  adjudged  to  hold  the  title  to 
the  lands  upon  the  same  trusts  and  confidences  upon 
which  it  was  alleged  to  have  been  formerly  held  by  the 
mortgagors,  and  that  she  be  decreed  to  account  for  the 
value  of  the  use  arid  occupation  of  the  lands  during  her 
possession  of  them,  and  that  title  to  the  lands  be  ad- 
judged and  quieted  in  the  defendants  in  conformity  to 
the  terms  of  the  alleged  trusts.  There  was  a  reply  con- 
sisting of  a  general  denial,  and  a  trial  which  resulted  in  a 
decree  in  substantial  conformity  to  the  prayer  of  the 
cross-petition. 

To  set  forth  the  issues  more  at  length,  or  the  evidence 
at  all,  would  be  fruitless  of  benefit  or  advantage  to  any 
one.  It  is  a  familiar  elementary  principle,  at  least  as  old 
as  any  existing  system  of  jurisprudc^nce,  tliat,  in  the  lan- 
guage quoted  and  adopted  by  this  court  in  Garland  v. 
Well8,  15  Neb.  298,  ^^a  purchaser  with  notice  from  a  prior 
purchaser  who  was  entitl(Mi  to  protection  as  a  hona  fide 
purchaser  without  notice,  is  himself  entitled  to  protection 
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r  against  the  previous  e<iiiitable  claim,  wliich  was  invalid 

I  as  against  his  grantor,"     Accepting  the  defendants'  own 

i|ft*  version  of  the  transactions  under  investigation,  this  lan- 

W  ffuage  is  exactly   descriptive  of  the  present  case.     The 

i^  plaintiff,  now  appellant,  is  a  purchaser  from  McCormick, 

1;  the  mortgage  and  purchaser  at  the  judicial  sale,  who,  it 

L:  is  conceded  by  all  partii^s,  was  entitled  to  protection  as  a 

^  bona  fide  purchaser  for  value,  without  notice.    Therefore, 

^  whatever  eijuitable  rights  the  defendants,  or  any  of  them, 

^::  may  have  had  in  the  premises,  and  however  cognis^ant  of 

i'  them  the  phiintitT  may  have  been,  it  is  immaterial  to  in- 

^1.  quire,  iKvause  she  is  entitled  to  the  protection  enjoyed  by 

f:  ^  her  grantor  against  them. 

\l  It  is  therefore  recommended  that  the  judgment  of  the 

P-^  district   court   be  r(*v(rsed,   and  the  cross-petitions   dis- 

t,  misscxi,   and   the  cause*  remanded,  with   instructions  to 

$  enter  a  decree  in  conformity  with  the  prayer  of  the  plain- 

iV  tiflf's  petition. 
^. 

Letton  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordercnl  that  the  judgment  of  the  district 
court  be  reverscnl,  and  the  cross-])etitions  dismissed,  and 
the  cause  rcnnanded,  with  instructions  to  enter  a  decree 
in  conformity  with  the  prayer  of  the  plaintiflf's  petition. 

Bevebsed. 


Rose  Hiett,  appellant,  v.  ^A  esley  Hiett,  appbllbb.. 

Filed  June  8,  1905.     No.  13,850.    • 

A  contract  between  husband  and  wife,  made  after  and  In  consequeace* 
of  severance  of  the  marital  relation  and  permanent  separation, 
and  providing  for  a  division  of  property,  and  containing  mutual 
releasee  of  rights  and  obligations  relaUve  thereto,  wiU  be  M- 
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flpected  by  the  courts  as  presumably  fair  and  valid,  and  a  Just 
and  equitable  adjustment  of  the  matters  of  which  it  treats.  But 
the  courts  will  scrutinize  such  transactions  closely,  without  too 
much  regard  for  formal  rules  of  pleading  and  procedure,  and 
see  to  it  that  no  unconscionable  advantage  is  taken  through 
fraud  or  intimidation,  or  even  by  reason  of  ignorance,  imssion 
or  improvidence. 

Appeal  from  the  district  court  for  Valley  county: 
James  N.  Paul,  Judge.    Afjirmed. 

A.  Norman  and  H.  Westover,  for  appellant. 

E.  J.  Clements  and  Clements  Bros.,  contra. 

Amhs,  0. 

The  district  court  granted  the  petition  of  a  wife  for  a 
decree  of  absolute  divorce  on  the  ground  of  extreme 
cruelty,  but  denied  permanent  alimony.  She  appeals  from 
the  latter  part  of  the  decree,  and  there  is  no  cross-appeal. 

At  the  time  of  the  marriage,  in  1887,  both  of  the  parties 
vo^  well  advanced  in  years;  she  being  a  widow,  the 
mother  of  six  children  varying  in  age  from  five  to  seven- 
teen years,  and  he  a  widower,  the  father  of  four  children 
of  mature  ages,  all  of  whom  had  ceased  to  reside  with  him. 
He  and  his  ^ife  and  her  children  resided  together  and  con- 
stituted the  family  until  tlje  children,  one  after  another, 
reached  years  of  maturity  and  established,  homes  of  their 
own,  and  thereafter  the  marriage  relation  subsisted  until 
1902,  when  a  scene  of  violence  occurred,  and  a  final  sepa- 
ration took  place,  and  the  wife  sought  and  found  an 
asylum  with  her  married  sons  and  daughters.  There  was 
no  issue  of  the  marriage,  and  the  parti(»s,  at  the  time  it 
wag  contracted,  were  both  impecunious,  except  for  an  in- 
considerable amount  of  money  possessed  by  each,  which 
was  consumed  by  family  expenses.  The  children  of  the 
wife,  as  long  as  they  remained  members  of  the  household, 
contributed  by  their  labor  and  earnings  to  the  common 
fund^  and  were  maintained  out  of  it,  and  from  time  to 
10 
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time  as  the  boys  went  away  and  established  homes  of 
their  own,  they  were  given  articles  of  personal  property 
and  moderate  sums  of  money  agf^regating  several  hun- 
dreds of  dollars  in  amount  and  value.  The  family  were 
laborious  and  frugal,  except  that  the  husband  was  ad- 
dicted to  the  excessive  use  of  intoxicants,  and  by  the 
course  of  life  iridicated,  which  can  be 'better  imagine<l 
than  described,  and  by  the  rise  in  the  value  of  land 
bought  and  used  for  a  farm  and  family  homestead,  had 
accumulated,  at  the  time  of  the  separation,  property  or 
a  value  variously  estimated  by  witnesses,  but  probably 
worth  not  far  from  $6,000,  subject  to  an  indebtedness 
secured  by  a  mortgage  on  the  farm  of  $2,600,  leaving  a 
surplus  of  say  |3,400  to  $3,600.  The  pei'sonal  property 
consisted  of  about  a  thousand  dollars'  worth  of  neat 
cattle,  and  of  other  live  stock,  and  of  utc^nsils,  such  as  aiv^ 
usually  kept  on  a  farm,  to  the  estimated  >value  of  about 
11,500. 

A  few  days  after  the  separation,  the  husbands  of  two 
of  the  daughters  of  the  plaintiff  and  two  of  her  sons  visited 
the  defendant,  and  made  an  agreement  with  him  on  her 
behalf  for  a  perpetual  separation  thereafter,^ and  for  a 
division  of  property  in  contemplation  and  consideration 
thereof.  For  that  purpose  they  visit(»d  the  farm  of  th(^  ' 
defendant,  and  inspected  the  promisees  and  acquaint^^d 
themselves  with  the  quantity  jaud  character  of  hisT  pos- 
sessions. It  is  not  proved  that  he  was  guilty  of  any  fraud, 
concealment  or  intimidation  in  the  transaction,  or  that 
they  did  not  acquire  fully  and  accurately  all  the  informa- 
tion they  d(^ired.  The  plaintiff  was  not  present,  slie 
having  entrusted  the  protection  of  her  interests  to  th'^ 
persons  named.  After  the  matter  had  bcnm  amicably  ad- 
justed to  the  apparent  satisfaction  of  all  persons  con- 
cerned, the  jdaintiff  was  calh^l  upon  to  attend,  with  the 
defendant  and  the  intermedia ri(^s,  at  the  oflfices  of  a  Arm 
of  attorneys  in  a  n(Mj>hboring  villaii(N  where  the  agree- 
ment was  reduced  to  writing,  and  ('XccuiiHl  by  both  parties 
in  the  manner  prescribed  by  law  for  the  execution  and 
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acknowledgment  of  deeds  of  real  estate.    The  instrument 
recited  the  occasion  and  purpose  of  its  execution,  viz.,  the 
perpetual  separation  of  husband  and  wife,  the  release  by 
the  latter  of  her  dower  and  homestead  rights  in  the  land, 
and  her  interest  in  so  much  of  the  personal  estate  as  was 
not  set  apart  to  her  in  severalty  and  freed  from  the  claims 
of  her  husband,  and  which  consisted  of  28  of  the  50  head 
of  neat  cattle  and  a  horse,  harness  and  buggy,  certain 
articles  of  household  furniture,  certain  domestic  fowls, 
and  50  bushels  each  of  corn  and  oats.  What  all  these  ar- 
ticles were  worth  it  is  difficult,  if  not  impossible,  to 
ascertain;  the  neat  cattle  alone  probably  not  far  from 
1500,  and  the  rest  from  f  100  to  f 200,  or  possibly  more. 
Doubtless  the  value,  both  of  what  was  taken  and  of  what 
was  left,  was  considerably  greater  for  use  than  for  sale. 
The  instrument  concluded  with  mutual  releases  of  prop- 
erty, and  marital  rights  and  obligations,  except  the  right 
of  either  party  to  prosecute  ai  action  for  a  divorce.    A 
division  and  separation  of  the  property  pursuant  to  the 
agreement  took  place  at  once,  and  shortly  afterwards  this 
action  was  begun..   The  answer  pleaded  this  instrument 
in  bar  of  the  demand  of  the  petition  for  permanent  ali- 
mony, and  the  reply  assails  it,  in  general  terms,  as  being 
"unfair  and  unjust,"  and  as  having  been  obtained  from 
the  plaintiflf  in  consequence  of  threats  and  ill  usage  by 
the  defendant,  and  of  her  ignorance  of  her  rights  in  the 
property  divided.    But  there  is  no  averment  of  any  spe- 
cific act  or  fact  of  fraud,  ill-usage  or  intimidation  with 
respect  to  making  or  carrying  out  of  the  agreement,  and, 
as  we  have  said,  none  is  proved,  and  we  are  cited  to 
neither  principle  nor  authority  for  holding  that  any  will 
be  presumed.    The  whole  tenor  of  the  argument  of  counsel 
for  appellant  is  that  the  agreement  was  improvidently 
made.    Whether  such  fact,  if  it  existed,  would  authorize 
the  court  to  set  aside  or  disregard  the  instrument,  we  are 
not  called  upon  to  decide,  and  do  not  decide.    The  weight 
both  of  reason  and  authority  is  that  such  agreements, 
made  after  separation,  are,  if  fair  and  free  from  fraud. 
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imposition  or  undue  means,  in  furtherance  of  good  morals 
and  in  accord  with  sound  policy.  They  stand  upon  a  quite 
different  basis  from  those  made  in  contemplation  and 
consideration  of  future  separation.  Daniels  v.  Benedicty  97 
Fed.  367;  OaJusha  v.  Galusha,  116  N.  Y.  635,  22  N.  E. 
1114.  No  prior  decision  of  this  court  in  conflict  herewitii 
has  been  brought  to  our  attention.  In  Cumpbell  v.  Camp- 
hell,  73  la.  482,  35  N.  W.  522,  the  only  matter  in  litiga- 
tion was  temporary  alimony,  or  "suit  money,"  as  it  is 
called,  which  an  agreement  and  division  like  that  in  con- 
troversy does  not  affect,  and  which  in  this  case  may  be 
regarded  as  expressly  excepted  by  the  terms  of  the  instru- 
ment itself.  What(*ver  else  is  discussed  in  the  opinion  is 
mere  obiter.  In  McKnujht  v.  McKnighty  5  Neb.  (Unof.) 
260,  no  contract  of  settlement  and  mutual  releases,  and 
no  final  division  of  property,  was  either  pleaded  or 
proved.  The  husband  had  conveyed  certain  property  to 
his  wife  because  of  the  separation,  but  it  was-not  shown 
that  the  conveyance  was  either  made  or  §,ccepted  as  a 
final  adjustment  of  their  marital  rights. 

We  do  not,  however,  intend  to  commit  ourselves  to  the 
doctrine  contended  for  by  appellee,  and  which  -is,  perhaps, 
held  by  some  of  the  authorities,  that  an  instrument  like 
that  under  discussion  is  to  be  treated  in  all  respects  like 
other  contracts  upon  a  valid  consideration  between  par- 
ties sui  juriSy  and  impeachable  for  fraud  or  duress  only 
by  compliance  with  the  strict  rules  of  proctnlure  and  proof 
applicable  to  suits  involving  such  agreements.  While 
there  is  no  presumption  against  the  fairness  and  good 
faith  of  such  arrangements,  w^e  think  that  the  presump- 
tion in  their  favor  is  not  so  strong  as  in  cases  of  contracts 
between  parties  not  so  related,  and  that  public  policy,  as 
well  as  due  regard  for  the  disabilities  of  the  "weaker  ves- 
sel," requires  that  the  court  should  scrutinize  them  closely, 
without  too  much  respect  for  formal  rules  of  pleading  and 
procedure,  and  see  t^  it  that  no  unconscionable  advantage 
obtained  through  fraud  or  intimidation,  or  even  by  reason 
of  Ignorance,  improvidence  or  passion,  is  availed  of  to  the 
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nnjost  benefit  of  the  stronger  and  more  capable  or  more 
crafty  spouse.  We  do  not  find,  however,  any  of  these  de- 
ments in  the  record  before  ns.  The  persons  who  made  the 
contract  and  settlement  on  the  behalf  of  the  appellant 
were  her  nert  of  kin  and  their  spouses.  They  were  cer- 
tainly the  peers  in  intelligence  and  experience  of  the 
broken  old  man  with  whom  they  dealt  There  was  no 
fraud  or  concealment,  and  they  labored  under  no  delusion, 
either  as  to  the  chai?acter  of  value  or  the  property,  or  as 
to  the  I^al  or  equitable  rights  of  the  parties  thereto;  and 
they  were  fully  cognizant  of  all  the  history  and  circum- 
stances of  its  acquisition  and  accumulation;  and  they 
furthermore  had  an  interest,  both  direct  and  indirect,  in 
seeing  to  it  that  their  mother  secured  all  to  which  she  was 
aititled.  In  the  absence  of  a  showing  to  the  contrary,  the 
presumption  is  strong  that  they  succeeded  in  attaining 
■  that  object  We  do  not  feel  called  ui)on  to  go  into  an 
elaborate  discussion  of  items  and  values  of  property.  Ali- 
mony is  not  to  be  awarded  either  as  an  emolument  to  the 
wife  or  as  a  punishment  for  the  husband.  The  defendant 
is  advanced  in  years,  and  left  alone  to  struggle  unassisted 
with  a  comparatively  heavy  burden  of  indebtedness,  and 
regard  must  be  had  for  his  subsistence  in  his  old  age.  The 
plaintiff  obtained  by  the  setllement  at  least  as  much  as, 
or  probably  considerably  more  than,  she  would  have  ac- 
quired under  the  statute  of  descents  and  distributions  if 
h^  husband  had  died  intestate  on  the  day  before  the  con- 
tract was  made.  We  think  that  under  the  circumstances 
she  has  nothing  of  which  to  complain  and  recommend  that 
the  judgment  of  the  district  court  be  affirmed. 

liBTTON  and  OiiDHAM,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 

ecMurtbe 

Affibmbd. 
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Hbnby  p.  Riegk  V.  Jbnks  N.  Griffin. 

Fii£D  JuNB  8,  1905.    Na  18,820. 

1.  Pleading:  Depastusb.    Petition  In  the  district  court  examined,  and 

held  not  a  departure  from  the  issues  tendered  in  the  county 
court 

2.  Foreign  Statute:  Sxal:  Bvidenob.    The  public  seal  of  another  stats 

aqixed  to  a  copy  of  a  written  law  of  that  state  is  admissible  as 
erldenoe  of  such  law. 


S. :  Pasol  E^riDBNCB.    The  unwritten  law  of  another  state  may 

be  proved  by  parol  evidence  • 

4.  Znstmctions  examined,  and  held  not  prejudidaL 

Erbob  to  the  district  court  for  Douglaa  county:  Wil- 
liam A.  Rbdigk,  JuDoa    Affirmed. 

Charles  Battelle  and  William  Baird  d  Sons,  for  plain- 
tiff in  error. 

Rich  d  Clapp  and  Stillman  d  Price,  contra^ 

Oldham,  0. 

This  was  an  action  originally  instituted  in  the  county 
court  of  Douglas  county,  Nebraska,  on  the  following  due 
bill,  or  note  of  hand:  "Oakland,  Ark.,  Dec,  26,  1899.  Due 
J.  N.  Griffin,  on  or  before  Feb.  10,  1900,  Seven  Hundred 
and  fifty  Dollars  (f750)  on  the  John  Noe  tract  of  land 
lying  in  Marion  Co.  Ark.  as  follows:  N.  %  N.  W.  V4  &  S. 
W.  %  of  N.  W.  1^  &  N.  W.  14  of  N.  E.  lA  Sec.  34,  town- 
ship 21  range  15  W.  North  White  River,  for  the  purchase 
money  of  same.     (Signed)  Henry  F.  Rieck.'' 

The  petition  alleged  that  defendant  had  paid  upon 
said  note  an  amount  duly  indorsed  thereon:  "Received 
the  sum  of  f  171.05,  being  balance  of  purchase  money 
after  paying  all  costs,  for  which  lands  sold,  this  Oct.  27, 
1900.**  The  petition  prayed  judgment  for  the  balance  due 
on  the  note,  with  interest.  The  answer  denied  that  plain- 
tiff was  the  owner  and  the  real  party  in  intei-est  in  the 
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note,  and  alleged  that,  if  defendant  signed  the  note,  his 
signature  was  procured  through  fraud  and  misrepresenta- 
tion of  the  plaintiff  as  to  the  nature  and  character  of  the 
instrument  signed.  The  answer,  for  further  defense,  al- 
leged that  on  the  10th  day  of  April,  1900,  the  plaintiff 
with  one  John  Koe,  as  parties  plaintiff,  began  an  action 
m  equity  in  Marion  county,  Arkansas,  against  the  de-' 
fendant  to  foreclose  a  vendor^s  lien  upon  the  premises  for 
the  unpaid  purchase  money;  that,  on  constructive  service 
on  the  defendant,  said  action  was  prosecuted  to  a  final 
judgment,  and  the  premises  sold  and  purchased  by  one  R. 
L.  Berry,  to  whom  was  issued  a  certificate  of  purchase, 
which  was  transferred  to  the  plaintiff,  J.  N.  Griffin;  that 
the  sale  was  confirmed,  and  deed  issued  to  said  J.  N. 
Oriffin,  who  became,  thereupon,  the  owner  of  said  real 
estate.  The  answer  also  pleads  a  counterclaim  for  |800 
of  the  purchase  money  advanced,  and  a  $150  alleged  to 
have  been  given  to  the  plaintiff  for  the  purchase  of  op- 
tions, which  plaintiff  failed  to  make.  Plaintiff,  by  way  of 
reply  to  this  answer,  denied  that  any  fraud  had  been 
practiced  on  the  defendant  in  procuring  his  signature  to 
flie  note  in  suit;  admitted  that  an  action  had  b(*en  prose- 
cuted in  Marion  county,  Arkansas,  for  the  foreclosure  of 
a  vendor's  lien,  and  pleaded,  the  laws  of  the  state  of  Ar- 
kansas, which  authorized  such  action;  rleuied  that  plain- 
tiff was  purchaser  at  the  judicial  sale,  and  admitted  that 
he  had  purchased  the  certificate,  for  a  valuable  considera- 
tion, on  which  he  had  subsequently  procured  a  deed  to  the 
premises.  On  a  trial  in  the  county  court,  defendant  had 
a  jugdraent,  and  the  cause  was  removed  by  appeal  to  the 
district  court  for  Douglas  county,  where,  on  a  trial  to  the 
court  and  jury,  plaintiff  had  a  verdict  and  judgment  for 
fo94.51,  and  to  reverse  this  judgment  defendant  brings 
error  to  this  court. 

The  plaintiff  filed  a  new  petition  in  the  district  court, 
in  which  he  alleged  the  entire  transaction  connected  with 
the  signing  of  the  note,  the  proceeding  to  foreclose  the 
vendor's  lien,  and  the  laws  of  Arkansas  authorizing  the 
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petition.  Defendant  filed  a  motion  to  strike  from  the  pe- 
tion  the  allegations  with  reference  to  the  laws  of  Arkansas 
and  the  foreclosure  proceeding,  as  they  were  a  departure 
from  the  issues  tendered  in  the  county  court.  This  mo- 
tion was  overruled.  The  action  of  the  court  in  overruling 
this  motion  is  urged  as  erroneous  in  defendant's  brief. 
»  We  are  unable  to  see  any  departure  from  the  original 
issue  tendered  in  the  county  court.  The  suit  was  on  a 
due  bill,  or  a  note  of  hand.  The  proceeding  for  the  fore- 
closure of  the  vendor's  lien  had  been  pleaded  in  the  county 
court  in  defendant's  answer  as  a  bar  to  the  right  of  fur- 
ther recovery  on  the  instrument  A  reply  had  been  filed 
in  that  court  pleading  the  laws  of  Arkansas,  which  au- 
thorized the  proceedings.  While  it  was  not  requisite  for 
the  plaintiff  to  anticipate  this  defense,  yet  it  was,  at  most, 
error  without  prejudice  not  to  do  so. 

The  next  alleged  error  called  to  our  attention  is  as  to 
the  action  of  the  trial  court  in  admitting  proof  of  a  digest 
of  the  statutes  of  Arkansas.  The  sections  of  the  digest 
offered  in  evidence  bore  the  following  certificate: 

"State  of  Arkansas,  County  of  Pulaski,  ss.  I,  John  W. 
Crockett,  secretary  of  st^to  in  and  for  the  state  of  Ar- 
kansas, duly  qualified  and  acting,  do  hereby  certify  that 
the  foregoing  sections  of  the.  digest  of  the  statutes  of  the 
state  of  Arkansas,  compiled  in  the  year  1884,  which  are 
numbered,  sees.  4994,  5172,  and  5170,  are  true  and  correct 
copies  of  said  sections  of  the  digest  of  the  statutes  of  the 
laws  of  the  state  of  Arkansas,  compiled  in  the  year  1884, 
and  that  said  sections  of  the  law  are  still  in  full  force  and 
effect  and  have  not  been  repealed  or  amended  and  are  now 
a  part  of  the  statutory  laws  of  the  state  of  Arkansas.  Wit- 
ness my  hand  and  seal  of  office  on  this  11th  day  of  May, 
1903.    Jno.  W.  Crockett,  Secretary  of  State.     (Seal.)'' 

This  certificate,  we  think,  is  sufficient  under  the  pro- 
visions of  section  420  of  the  code,  which  is  as  follows: 
"The  public  seal  of  the  state  or  county  affixed  to  a  copy 
of  a  written  law  or  other  public  writing,  is  also  admissible 
as  evidence  of  such  law  or  writing  respectively;  the  un- 
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written  law  of  any  other  state  or  government  may  be 
prored  as  fact  by  parol  evidence,  and  also  by  the  books  of 
jreports  of  cases  adjudged  in  their  courts/'  Objections 
are  also  ui^ed  against*the  action  of  the  court  in  admitting 
in  proof  of  the  unwritten  law  of  the  state  of  Arkansas  the 
testimony  of  an  attorney  at  law  of  that  state.  Our  stat- 
ute, however,  as  before  set  out,  admits  oral  proof  of  the 
unwritten  law  of  a  sister  state,  and  the  witness  offered 
showed  himself  qualified  by  long  years  of  experience  in  the 
practice  of  law  in  all  courts  of  that  state,  to  give  such 
testimony. 

Objections  are  urged  against  the  instructions  given  by 
the  trial  court.  But  a  careful  examination  of  the  entire 
charge  to  the  jury  shows  that  the  instructions  were  as 
favorable  to  the  defendant  as  either  the  evidence  or  law 
would  warrant.  Finding  no  reversible  error  in  the  record, 
we  therefore  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Letton,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  above  opin- 
ion, the  judgment  of  the  district  court  is 

Affibmbd. 


Simeon  West  v.  0-  A.  Lungeen  et  al. 

Filed  Junb  8,  1905.    No.  13,838. 

1,  Tenancy:  Pbbbumptton.  A  tenancy  from  year  to  year  wlU  be  pre- 
snmed,  where  a  tenant  remains  in  possession  after  the  expiration 
of  his  term,  and  his  tenancy  is  recognized  by  the  landlord. 
Oritchfleld  v,  Remaleyy  21  Neb.  178,  followed  and  approved. 

%, :  BviDKiTGB.    This  rule  is,  however,  only  a  rule  of  presumption, 

and  the  presumption  is  rebutted  by  proof  of  a  different  agree- 
ment, or  of  facts  Inconsistent  with  the  presumption.  Montgomery 
V.  Willis^  45  Neb.  435,  followed  and  approved. 
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Error  to  the  district  court  for  Antelope  county:  John 
P.  Boyd,  Judge.    Affirmed. 

E.  D.  KiTboum,  for  plaintiff  in  error.      . 
0.  A.  Williams,  contra 

Oldham,  G. 

This  was  an  action  in  forcible  entry  and  detainer  to 
recover  the  possession  of  80  acres  of  land  situated  in  An- 
telope county,  Nebraska.  The  cause  was  originated  be- 
fore a  justice  of  the  peace  of  said  county,  and  taken  by 
appeal  to  the  district  court.  On  a  trial  in  the  district 
court  to  a  jury,  there  were  a  verdict  and  judgment  of 
restitution  for  plaintiff  in  the  action,  and  to  reverse  this 
judgment  the  defendant  brings  error  to  this  courti. 

It  appears  from  the  evidence  that  in  the  year  1884  the 
defendant  in  the  court  below  >  leased  the  premises  from 
James  Gillispie,  the  then  owner,  for  a  period  of  five  years, 
by  an  oral  agreement;  that  he  subsequently  entered  upon 
the  premises  and  continued  in  possession  thereof,  for  an 
annual  rental  of  one-third  of  the  crop  raised  thereon,  until 
the  time  this  suit  was  instituted ;  that  he  was  on  the  land 
when  James  Gillispie  died,  in  tlie  year  1901.  After  Gil- 
lispie's  death,  a  partition  suit  was  brought,  and  the  lands 
in  controversy,  with  other  lands,  were  sold,  and  plaintiff 
in  the  court  below  purchajsed  these  lands  at  the  partition 
sale.  It  also  appeared  that  in  November,  1901,  Josie 
Gillispie,  executrix  of  the  estate  of  James  Gillispie,  de- 
ceased, had  a  conversation  with  defendant  in  the  court 
below,  in  which  she  requested  him  to  remain  another 
year  on  the  premises,  until  the  lands  should  be  disposed 
of  by  the  court,  and  that  he  did  so.  With  refer^ice  to  this 
conversation,  defendant  West  testified  as  follows: 

A.  Well  now,  I  did  have  a  conversation  with  her. 

Q.  You  agreed  at  that  time  with  her  that  you  would 
remain  on  there  for  the  year  1902,  didn't  you? 
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A,  She  asked  me  if  I  was  going  to  stay  there  another 
year.  I  told  her  I  had  not  made  any  arrangements  for 
anything  different.  Well,  she  said:  "I  want  yon  to  stay 
another  year,  or  longer,  if  necessary/'  She  says:  "I  don't 
know  when  that  land  will  be  sold.  I  don't  want  to  change 
renters." 

Q.  \Mien  was  that,  that  yon  had  this  talk  with  Josie 
GiUispie? 

A.  Last  part  of  November,  1901. 

Q.  And  related  to  the  crop  of  1902? 

A*  Next  yeaTv 

Q.  Ton  knew  that  she  had  taken  chaj^  of  the  premises? 

A-  I  did. 

Q.  And  that  she  had  authority  over  the  renting  of  the 
premises  for  that  year? 

A.  Yes,  she  had  authority. 

The  executrix  testified  that  she  only  rented  the  premises 
for  one  year,  as  she  had  no  authority  to  rent  them  longer. 
Before  the  termination  of  this  tenancy,  a  notice  of  more 
than  three  days  was  served  on  the  defendant  to  vacate  the 
premises  on  March  1, 1903.  On  the  12th  of  March  follow- 
ing, this  suit  was  instituted. 

No  complaint  is  lodged  against  any  of  the  instructions 
given  by  the  trial  court,  the  sole  contention  being  that 
defendant  West  was  entitled  to  a  six  months'  notice  under 
the  statute  to  terminate  his  tenancy.  It  is  conceded  by 
counsel  that  the  five  years'  oral  lease  under  which  the 
tenancy  was  initiated  was  within  the  ban  of  the  statute  of 
frauds^  but  it  is  also  conceded  that  the  subsequent  en- 
trance and  occupancy  of  the  premises  by  the  defendant, 
and  the  payment  of  rent,  and  acceptance  of  the  same  by 
the  lessor,  created  a  tenancy  from  year  to  year,  which 
could  only  be  terminated  by  the  statutory  notice,  or  by  a 
subsequent  agreement  between  the  parties.  So  the  only 
question  to  be  determined  is  whether  or  not  there  was 
sufficient  competent  evidence  in  the  record,  of  a  subse- 
quent agreement  between  the  parties,  to  raise  a  question 
of  fact  for  the  determination  of  a  jury^ 
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In  Montgomery  v.  Willis ,  45  Neb. 434,  Irvine,  C,  speak- 
ing for  the  conrt,  with  reference  to  a  tenancy  from  year  to 
year,  said: 

"Such  a  tenancy  will  be  presumed  where  a  tenant  re- 
mains in  possession  after  the  expiration  of  his  term,  and 
his  tenancy  is  recognize<l  by  the  landlord,  where  no  new 
contract  was  made.  Cr  itch  field  v.  Remaley,  21  Neb.  178. 
This  rule  is,  however,  only  a  rule  of  presumption,  and 
the  presumption  is  rebutted  by  proof  of  a  dififerent  agree- 
ment, or  of  facts  inconsistent  with  the  presumption. 
Shipman  v.  Mitchell,  64  Tex.  174;  Williamson  v.  Pcuvton, 
18  Gratt.  (Va.)  475;  Grant  v.  White,  42  Mo.  285;  Secor 
17.  Pestana,  37  111.  525.'' 

Now,  we  think  that,  under  the  facts  and  circumstances 
proved  in  the  instant  case,  there  was  sufficient  evidence  to 
support  the  finding  of  the  jury  that  a  new  contract  for  the 
leasing  of  the  premises  for  the  year  1902  was  entered  into 
between  defendant  in  the  court  below  and  the  executrix 
of  the  estate  of  James  Qillispie,  deceased. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Letton,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  above 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Albert  Palmer  et  al.,  appellees,  v.  Thomas  A.  Sawyer, 
Sheriff,  et  al.,  appellants. 

FUJCD  JCTNS  8,  1905.    No.  13,848. 

1.  Homestead.  In  its  Inception  a  homestead  Is  a  parcel  of  land  on 
which  the  family  resides^  and  which  is  to  them  a  home.  It  Is 
constituted  hy  the  two  acts  of  selection  and  residence,  in  com- 
pliance with  the  terms  of  the  law  conferring  it  When  these 
things  exist  }>ona  fide^  the  essential  elements  of  the  homestead 
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right  exist,  of  which  the  persons  entitled  to  it  cannot  be  divested 
by  acts  or  influences  beyond  their  volition.  OattigJ^er  v.  Smiley, 
28  Neb.  189«  followed  and  approved. 


2.  ■.    A  debtor  who  has  acquired  a  homestead  does  not  lose  his 

right  to  the  exemption,  where  he  continues  to  occupy  th«  prop- 
erty as  a  home,  though,  by  reason  of  death  and  the  removal  of 
his  family,  he  has  no  one  living  with  him. 

Appbal  from  the  district  court  for  Saline  county: 
liESUB  G.  HuBB,  Judge.    Affirmed. 

Pope  d  Brovouy  fop  appellants 

JosTma  Palmer,  contra. 

Ou>HAM,  O. 

This  was  an  action  to  enjoin  the  sale  under  an  ex- 
ecution of  a  tract  of  land  containing  about  twelve  and  a 
half  acres,  situated  in  Saline  county,  Nebraska,  the 
plaintiffs  claiming  the  land  to  be  exempt  as  a  homestead. 
The  prayer  for  injunction  was  granted  in  the  court  below, 
and  to  reverse  this  judgment  defendants  appeal  to  this 
court. 

The  material  facts  underlying  this  controversy  are 
that  the  plaintiff,  Albert  Palmer,  purchased  the  land  in 
controversy,  in  the  year  1898;  that  at  the  time  of  the 
purchase  plaintiff  was  a  widower,  with  three  minor  chil- 
dren living  with  him,  and  that,  with  such  children,  he 
moved  upon  the  premises,  and  has  occupied  the  same  ever 
since,  claiming  it  as  a  homestead;  that  in  the  year  1901, 
one  of  the  minor  children  died,  another  attained  her  ma- 
jority, married  and  removed  to  the  state  of  Iowa,  and  the 
other  son  also  arrived  at  his  majority  and  left  the  home, 
leaving  the  father  alone  in  the  possession  and  occupancy 
of  the  premises;  that  the  year  following,  the  judgment 
plaintiff  in  the  court  below,  who  was  the  administrator  of 
the  estate  of  Orazamus  Palmer,  deceased,  procured  a 
judgment  against  the  plaintiff  before  a  justice  of  the 
peace,  in  Saline  county,  for  f  162,85;  that  a  transcript  of 
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this  judgment  was  duly  filed  in  the  office  of  the  clerk  of 
the  district  court  for  Saline  county,  and  execution  was 
issued  on  this  judgment,  which  was  levied  on  the  lands  in 
controversy  by  defendant  sheriflf,  who  julvertised  same  for 
sale.  To  enjoin  this  sale,  the  present  action  was  insti- 
tuted. 

The  question  to  be  determined  is  whether  or  not  plain- 
tiff was  entitled  to  claim  this  property  as  his  homestead 
at  the  time  the  indebtedness  accrued  on  which  judgment 
was  entered.  It  appears  from  the  facts  above  stated 
that,  when  the  jrction  on  -which  the  judgment  was  pro- 
cured was  instituted  in  the  justice's  court,  plaintiflf  was 
living  alone  upon  the  lands,  with  no  dependent  relatives 
under  his  care.  It  also  appear,s  equally  clear  that,  when 
the  lands  were  purchased,  he  was  the  "head  of  a  family'^ 
within  the  meaning  of  section  15,  chapter  36,  Compiled 
Statutes,  1903  (Ann.  St.  6214),  so  that  the  question  to 
be  determined  is  whether  or  not  a  homestead  once  ac- 
quired by  the  head  of  a  family  can  be  divested  by  any  act 
other  than  the  voluntarj^  alienation,  abandonment  or 
waiver  of  the  right  by  the  party  entitled  to  the  exemp- 
tion. Both  sides  of  this  question  find  strong  support  in 
the  adjudications  of  the  courts  of  last  resort  of  the  differ- 
ent states,  as  we  shall  presently  point  out.  It  is  well  to 
begin  with  an  examination  of  our  own  statute,  and  the 
trend  of  our  own  opinions  which  interpret  it. 

Sections  1  and  2  provide  as  follows: 

Section  1.  "A  homestead  not  exceeding  in  value  f  2,000, 
consisting  of  the  dwelling  house  in  which  the  claimant 
resides,  and  its  appurtenances,  and  the  land  on  which 
the  same  is  situated,  not  exceeding  160  acres  of  land,  to 
be  selected  by  the  o^XTier  thereof,  and  not  in  any  incor- 
porated city  or  village,  or  instead  therc^of,  at  the  option 
of  the  claimant,  a  quantity  of  contiguous  land  not  exceed- 
ing two  lots  within  any  incorporated  city  or  village  sh^ll 
be  exempt  from  judgment  liens  and  from  execution  or 
forced  sale,  except  as  in  this  chapter  provided." 

Section  2,    "If  the  claimant  be  married,  the  homestead 
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may  be  selected  from  the  separate  property  of  the  hus- 
band, or  with  the  consent  of  the  wife  from  her  separate 
property.  When  the  claimant  is  not  married,  but  is  the 
head  of  a  family,  within  the  meaning  of  section  fifteen, 
the  homestead  may  be  selected  from  any  of  his  or  her 
property/' 

Section  3  provides  for  the  liability  of  a  homestead  to 
sale  on  debts  secured  by  merchants',  laborers',  or  vendors' 
liens,  or  for  debts  secured  by  mortgages  on  the  premises, 
executed  either  by  both  husband  and  wife  or  by  the  un- 
married claimant. 

Section  5  makes  provision  for  setting  off  exemption 
when  execution  is  levied  on  land  claimed  as  a  homestead. 
Section  15  defines  the  ^Qiead  of  a  family'*  to  include: 
"Second.    Every  i)erson  who  has  residing  on  the  prem- 
ises with  him  or  her,  and  under  his  care  and  maintenance, 
either:   (1)  His  or  her  minor  child,  or  the  minor  child  of 
his  or  her  deceased  wife  or  husband.'' 
Section  17  contains  the  following  provision: 
'If  the  homestead  was  selected  from  the  separate  prop- 
erty of  either  husband  or  wife  it  vests,  on  the  death  of  the 
person  from  whose  property  it  was  selected,  in  the  sur- 
vivor for  life  and  afterwards  in  his  or  her  heirs  forever, 
subject  to  the  power  of  the  decedent  to  dispose  of  the  same 
except  the  life  estate  of  the  survivor  by  will.    In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or 
liability  contracted  by  or  existing  against  the  husband 
ami  wife  or  either  of  them  previous  to  or  at  the  time  of 
the  death  of  such  husband^  or  wife,  except  such  as  exists 
or  has  been  created  under  the  provisions  of  this  chapter." 
It  will  be  noticed  that  the  provisions  of  these  statutes 
reserve  the  homestead  right  to  every  person  who  is  the 
head  of  a  family  as  defined  in  section  15,  whether  married 
or  unmarried  at  the  time  of  the  acquisition.     When  the 
homestead  right  is  acquired  by  a  married  person,  it  can- 
not be  conveyed  or  incumbered,  unless  the  instrument  by 
which  it  is  conveyed  or  incumbered  is  executed  and  ac- 
knowledged by  both  husband  and  wife,  under  section  4. 
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This  section  of  the  statute,  in  the  case  of  Whitlock  t?. 
Gosson,  35  Neb.  829,  was  declared  to  make  the  convey- 
ance of  a  homestead  executed  l)y  the  husband  alone  void, 
not  only  as  to  tlie  interest  of  the  wife,  but  also  as  to  the 
interest  of  the  husband  who  executed  it.  This  decision  is 
important  in  establishing  the  principle  that,  when  a 
homestead  right  is  acquired,  it  can  only  be  divested  in 
the  manner  prescribed  by  statute,  and  on  this  principle 
it  is  supported  by  a  line  of  decisions  of  this  court  cited 
in  the  opinion,  and  has  been  subsequently  followed  in 
Giles  V.  Miller,  36  Neb.  346;  Clarke  v.  Koenig,  36  Neb. 
572;  Violet  v.  Rose,  39  Neb.  660;  Eavemeyer  v.  Dahn,  48 
Neb.  536.  If  the  homestead  in  controversy  had  been 
selected  from  the  lands  of  the  deceased  wife,  there  could 
be  no  doubt  but  that,  under  the  provision  of  section  17, 
supra,  on  the  death  of  the  wife,  the  homestead  right  would 
have  descended  to  the  husband  for  life,  whether  anj  chil- 
dren had  been  born  of  the  marriage  or  not.  And  now  the 
question  arises  as  to  whether  or  not  we  shall  construe  this 
statute  as  giving  a  higher  right  by  reason  of  inheritance 
from  the  owner  of  the  homestead  than  attaches  to  the 
owner  himself.  While  this  question  has  never  been  spe- 
cifically determined  by  this  court,  (^obb,  J.,  in  rendering 
the  opinion  in  Dorrington  i\  Myers,  11  Neb.  391,  did  not 
hesitate  to  say  how  he  would  have  determined  the  ques- 
tion, if  it  had  been  necessary,  when  he  used  the  following 
language : 

-  ''While  placing  my  views  of  this  case  upon  the  above 
ground,  I  by  no  moans  wish  it  understood  that  the  plain- 
tiff's right  to  hom(»stead  exempfion  depends  upon  the  fact 
of  his  ability  to  provide  for  his  son  and  daughters-in-law, 
and  to  hire  servant  girl«  ^M\eu  as  the  head  of  a  family  he 
entered  into  possession  of  this  homestead,  he  became 
vested,  so  to  speak,  of  a  homestead  estate  therein,  which 
was  alienable  only  by  sale  or  abandonment.  Neither  the 
death  of  the  wife,  nor  her  abandonment  of  her  husband, 
nor  the  arrival  at  full  age  and  departure  from  the  pa- 
rental roof  of  all  the  sons  and  daughters,  would  have  the 
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effect  of  dismantling  the  homest<*ad  of  the  protection  of 
the  exemption  law." 

This  opinion  was  rendered  under  the  homestead  law  of 
lSi\7,  which  has  been  broadened  and  extended  by  the  en- 
actment of  1879.  The  question  was  subsequently  ad- 
verted to  in  the  opinion  in  Hyde  v.  Hyde,  60  Neb.  503,  but 
the  decision  there  turned  on  another  question,  and  no 
expression  of  opinion  on  the  point  now  in  controvei-sy  was 
given. 

In  GalUgher  v.  8711  ilcy,  28  Neb.  189,  Reese;  C.  J.,  in 
rendering  the  opinion,  said: 

"In  its  inception  a  homestead  is  a  parcel  of  land  on 
which  the  family  resides,  and  which  is  to  them  a  home. 
It  is  constituted  by  the  two  acts  of  selection  and  resi- 
dence, in  compliance  with  the  terms  of  the  law  conferrinji: 
it  When  these  things  exist  bona  fide,  the  essential  ele- 
ments of  the  homestead  right  exist,  of  which  the  persons 
entitled  to  it  cannot  be  divested  by  acts  or  influences  be- 
yond their  volition." 

Thifl  opinion  was  rendered  in  a  case  in  which  the  family 
still  resided  on  the  original  homestead  which,  when  se- 
lected, was  farm  land,  but  which  was  sulif?e(|nently  incor- 
porated into  the  city  of  Omaha,  without  the  consent  of  the 
owner.  It  was  contended  that  the  incorpoiation  of  the 
lands  by  the  ordinance  of  the  city  council,  extending  its 
area,  operated  to  diminish  the  area  of  the  homestead  to 
the  limits  prescribed  for  a  homestead  in  city  and  village 
lots.  And  in  determining  the  qiiestion,  the  language 
above  quoted  was  used.  \^Tiile  the  facts  differ  from  those 
now  in  issue,  yet  the  principle  annonnccnl,  that,  where  a 
homestead  is  selected,  it  cannot  be  dives t(»d  by  acts  or  in- 
fluences beyond  the  volition  of  the  party  claiming  it,  is 
clearly  in  point  in  the  determination  of  the  instxint  case. 

Turning  now  to  the  decisions  of  the  courts  of  last  re- 
sort in  other  states  on  statutes  of  soiiu^what  similar  con- 
i5truction  to  our  own,  we  find  an  irreconcilable  conflict  in 
the  various  conclusions  reach(Hl.  This  conflict  in  some 
instances  is  traceable  to  the  different  provisions  of  the 
11 
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statutes  coiistnipcl,  and  in  otiier  instances  to  the  con- 
ception taken  by  the  court  of  the  intention  of  the  le^sla- 
ture  in  the  enact  iiient  of  the  statute.  Those  courts  which 
look  upon  tlie  statute  ns  a  statute  of  nurture,  intended 
solely  for  the  protection  of  the  dependent  members 
of  the  family  from  the  improvidence  of  the  head  of 
the  family,  without  any  division  arrive  at  the  conclusion 
that,  when  the  homestead  has  been  selected  and  the  dc*- 
pendent  members  of  the  family  for  whose  benefit  it  was 
cremated  have  ceased  to  occupy,  the  protection  of  the  home- 
stead ceases,  because  the  reason  for  the  i)rotection  has 
ceased.  The  leading  cases  supporting  this  theory  of  con- 
struction are:  Rent  Ik  v.  Kraemer,  8  Cal.  66;  Santa  Cruz 
Bank  v.  Cooper^  56  Cal.  339;  Johnson  v/ Little,  90  Qa, 
781;  Cooper  v.  Cooper,  24  Ohio  St.  488;  Galligar  v.  Pay  tie, 
34  La,  Ann.  1057;  Hill  v.  Franklin,  54  Miss.  632;  Fuller- 
ton  V.  fiherrill,  114  la,  511,  87  N.  W.  419.  In  opposi- 
tion to  this  view  is  another  line  of  decisions  based  on.  the 
hypothesis  that  the  intention  of  the  legislature  in  enacting 
the  various  homestead  statutes  was  to  protect  the  home 
and  all  its  inmates  from  any  business  misfortune  and 
finaucial  adversity  that  might  befall  them;  that  the  pro- 
tection extends  to  the  head  of  the  family  as  well  as  to  the 
dependent  members.  This,  theory  leads  to  the  conclusi(Hi 
that,  when  a  homestead  has  been  selected  by  the  head  of 
a  family,  he  becomes  invested  with  a  right  or  estate  in 
such  homestead,  which  cannot  be  defeated  by  the  death  or 
abandonment  of  the  home  by  the  other  members  of  the 
family  who  occupied  it  at  the  time  of  its  selection.  The 
following  are  some  of  the  leading  cases  supporting  this 
view:  Sillowai/  r.  Hroirn,  12  Allen  (Mass.),  30;  Kimbrel 
i\  Willis,  97  ill.  49i;  Stanley  v.  Snyder,  43  Ark.  429; 
Beckmann  v.  Meyer,  75  Mo.  333;  Webb  v.  Cowley,  5  Lea 
(Tenn.),  722;  Blum  v.  Qa'ines,  57  Tex.  119;  Stults  v. 
Sale,  17  S.  W.  (Ky.)  148. 

In  the  case  of  Stults  v.  Sale,  supra,  an  opinion  was  ren- 
dered under  a  statute  very  similar  in  its  provisions  to  our 
own,  in  that  it  provided  for  the  descent  of  the  homestead 
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right  to  the  snrviving  husband  or  wife  upon  the  death  of 
the  one  from  whose  lands  the  homestead  had  been  selected. 
In  this  case  the  husband  owned  the  land  from  which  the 
homestead  was  selected,  and  was  the  head  of  a  family 
consisting  of  a  wife  and  minor  children ;  but  at  the  time 
the  levy  was  made,  by  reason  of  the  death  of  the  wife  and 
the  marriage  or  death  of  the  other  members  of  the  family, 
the  claimant  occupied  the  premises  alone.  In  rendering 
the  opinion  the  court  said : 

"In  this  case    ♦    ♦    ♦    the  property  belongs  to  the  hus- 
band, who  is  the  debtor  and  is  claiming  it  as  exempt  to 
him  as  a  homestead.    Undoubtedly  the  having  of  a  family 
was  necessary  to  the  creation  of  the  right  in  him,  but  is 
it  necessary  to  the  continuance  of  it?    *    *    *    The  stat- 
ute makes  no  express  mention  in  this  respect.    We  must, 
therefore,  look  to  its  general  scope  and  spirit  for  guid- 
ance, the  right  being  the  creature  of  it.    *    *    *    Can  it 
well  be  suppo^unl  that  the  legislature  intended  that  in  the 
event  of  the  death  of  the  wife  owning  the  homestead,  the 
benefit  of  it  should  continue  to  the  husband  during  his 
occupancy,  although  he  has  no  family,^and  yet  that  if  he 
be  the  owner  of  it,  and  his  wife  or  children  die,  or  the  lat- 
ter marry  and   leave  him,   his  right  to  the  exemption 
ceases?    If  so,  it  is  a  singular  state  of  case;  and  if  so,  it 
is  equally  true  of  the  wife,  wliore  she  owns  the  homestead. 
•    »    »    wTiy  should  not  the  original  owner  have  a  right 
ef|ual  to  the  survivor,  and  why  should  not  the  law  favor 
the  latter  equally  at  least  with  the  former?    Is  the  party 
to  be  woi-sted  because  he  owns  the  property?     Can  any  • 
reason  be  given  why  the  same  right  should  not  exist  as 
to  his  own  property  as  is  given  to  him  in  his  wife's  prop- 
erty after  her  death?" 

We  have  quoted  somewhat  at  length  from  the  decision 
of  the  case  last  cited,  because  of  the  similarity  of  the 
statute  construed  to  our  own,  as  well  as  for  the  cogency 
of  the  reasons  assigned  in  support  of  the  conclusions 
reached.  While  the  case  decided  {Stults  v.  Sale,  supra) 
differs  from  the  one  at  bar  in  that  the  husband  selected 
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the  homestead  from  lands  owned  by  him  while  his  wife 
was  living,  yet  the  difference  in  nowise  influenced  the  con- 
clusion reached;  for  in  each  case  the  husband  was  the 
head  of  the  family  within  the  meaning  of  the  statute  at 
the  time  the  homestead  was  selected.  In  neither  case  was 
the  right  a  derivative  one.  There  is  no  provision  in  our 
statute  for  the  determination  of  the  homestead  right  when 
once  acquired,  except  by  death  or  voluntary  action  of  the 
party  acquiring  it  *  The  statute  which  provides  for  a 
homestead  for  the  head  of  a  family,  who  is  unmarried 
when  the  homestead  is  selected,  does  not  limit  the  right 
of  its  enjoyment  to  the  time  during  which  the  premises 
are  occupied  by  the  dependent  members  of  the  family 
jointly  with  the  owner.  As  the  statute  does  not  limit  the 
duration  of  the  homestead  right  to  the  time  of  the  depend- 
ency of  the  family  on  the  claimant  for  support,  if  we  fol- 
low the  liberal  construction  accorded  to  this  statute  by 
our  own  court  with  a  view  of  upholding  its  provisions,  we 
can  hardly  escape  the  conclusion  that,  when  a  homestead 
is  once  acquired,  the  right  to  the  continuous  enjoyment  of 
it  can  only  be  defeated  by  the  voluntary  act  of  the  claim- 
ant. In  this  view*of  the  matter  the  learned  trial  judge 
was  fully  justified  in  enjoining  the  sale  of  plaintilBPfl 
homestead. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:     For  the  reasons  given  in  the  above 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Chauncy  Hair  et  al.,  appellants,  v.  Iea  Davenport 

ET  AL.,  appellees. 

Piled  June  8,  1905.    No.  13,802. 
• 
1.  Homestead:    One  who  purchases  land  with  the  l>ona  fide  intention 
of  making  it  his  home,  and  who  clearly  manifests  that  intention, 
so  that  those  dealing  with  it  or  with  him  relating  to  it  are  put 
upon  notice,  may  thus  impress  it  with  a  homestead  character, 
although  because  of  some  intervening  obstruction  he   does  not* 
take  immediate  actual  possession  thereof,  if  he  occupies  it  with 
his  family  within  a  reasonable  lime  after  the  purchase. 


.    A  person  cannot  at  the  same  time  have  two  homesteads, 

nor  can  he  have  two  places  either  of  which  -at  his  election  he 
may  claim  as  his  homestead. 


Sl .    The  head  of  a  family  who  has  a  homestead  cannot  acquire 

a  second  homestead  until  the  first  has  been  abandoned  or  con- 
veyed, or  contracted  to  be  conveyed,  by  an  instrument  which  our 
statute  recognizes  as  legal  and  valid  for  that  purpose. 

Appeal  from  the  district  court  for  Colfax  county :  Con- 
bad  Hollenbeck,  Judge.    Reversed. 

George  W,  Wertz,  for  appellants. 

Qeorge  H.  Thomas,  contra. 

DUPFIB,  C. 

In  1898  Ira  Davenport,  in  his  own  right  and  as  ex- 
ecutor of  the  estate  of  John  Davenport,  contracted  to  sell 
to  Albert  Busch  the  northeast  quarter  of  section  5,  town- 
ship 2,  range  2,  in  Colfax  county,  Nebraska,  This  contract 
was  assigned  by  Busch  to  the  defendant  Herman  Eber- 
hard  April  9,  1902.  October  17,  1902,  Eberhard  entered 
into  a  contract  with  Chauncy  Hair  to  sell  him  the  north 
half  of  the  quarter  section,  and  on  the  same  day  made  a 
like  contract  with  Henry  Haraann  to  sell  him  the  south 
half  of  the  quarter  section.  This  action  is  to  enforce  a 
specific  performance  of  these  contracts.  Davenport,  who 
had  in  the  meantime  become  sole  owner  of  the  land,  was 
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made  a  party  defendant,  and  answered,  alleging  his  readi- 
ness to  deed  the  premises  to  w^iomsoever  the  court  might 
direct  Eberhard  and  his  wife  filed  an  answer,  setting  np 
a  claim  of  homestead  in  the  entire  quarter  section,  and 
defended  the  case  upon  the  theory  that  the  premises  con- 
stituted the  homestead  of  the  parties,  and  that,  Mrs.  Eber- 
hard not  having  joined  in  the  contracts  of  sale,  the  same 
were  absolutely  void.  A  decree  went  in  favor  of  the  Eber- 
hards,  from  which  the  vendees  in  the  contract  of  sale  have 
taken  an  appeal. 

It  is  undisputed  that  on  April  9,  1902,  when  Eberhard 
took  an  assignment  of  his  contract  of  sale  from  Busch, 
Eberhard  owhcni  and  lived  with  his  family  on  80  acres  of 
land  in  Stanton  county,  some  miles  distant  from  the  land 
in  controversy.  He  had  lived  there  for  some  years,  and  it 
undoubtedly  constituted  his  home  and  homestead.  On 
April  7, 1902,  two  days  prior  to  taking  an  assignment  from 
Busch,  Eberhard  and  his  wife  contracted  to  sell  the  80 
acres  on  which  thej'  lived  to  one  Malena,  but  this  contract 
of  sale  was  not  acknowledged.  The  contract  provided  that 
possession  should  not  be  given  until  the  following  March, 
when  a  deed  was  to  be  made  upon  the  payment  of  the  full 
consideration,  Malena  having  paid  ?500  at  the  date  of  the 
contract.  Eberhard  and  his  wife  continued  to  occupy  this 
farm  until  the  latter  part  of  February,  1903,  when  they 
took  possession  of  the  Colfax  county  land  in  controversy, 
and  were  living  thereupon  when  this  action  was  com- 
menced. Eberhard  and  his  wife  insist  that  they  pur- 
chased the  land  in  controversy  for  a  home,  and  with  the 
intention  of  occupying  the  same  as  their  homestead  im- 
mediately upon  removing  from  the  farm  in  Stanton 
county;  and  the  only  questions  in  the  case  are,  first,  can  a 
person  have  two  tracts  of  land,  either  of  which  at  his  elec- 
tion he  may  claim  as  his  homestead;  and,  second,  whether 
under  the  facts  in  this  case  the  mere  intention  to  occupy 
land  purchased  by  the  hejid  of  the  family,  unaccompanied 
by  any  pliysical  act  manifesting  such  intention,  gives  the 
premises  a  homestead  character,  which  can  be  set  up  bb  a 
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defense  ajrainst  tlie  enforcement  of  a  contract  for  t\w  sale 
of  the  promises  made  by  th(»  hnsband  alone. 

In  Wriyht  v.  Dunning,  46  111.  271,  92  Am.  Dec.  257,  the 
court  said : 

"By  our  act,  a  person  could  not  have  two  homes  at  the 
same  time,  both  exempt,  nor  could  he  have  two,  either  of 
which,  at  his  election,  would  be  exempt.  The  home  must 
be  such  that  it,  and  it  alone,  is  within  the  protection  of  the 
statute." 

Our  homestead  act  (sec.  4,  ch.-36,  Comp.  St.  1903;  Ann. 
St  6203),  provides  that  "the  homestead  of  a  marricnl  per- 
'son  cannot  be  conveyed  or  incumbered  unless  the  instru- 
ment by  which  it  is  conveyed  or  incumbca'ed  is  executed 
and  acknowledged  by  both  husband  and  wife."  And  this 
provision  Ls  held  to  apply  to  a  contract  to  convey  a  home- 
stead. Larson  v.  Butts,  22  Neb.  370.  The  uniform  hold- 
ing in  this  state  is  that  any  conveyance  or  incumbrance 
upon  a  homestead  not  signed  and  acknowledged  by  both 
husband  and  wife  is  absolutely  void.  The  contract  by 
which  Eberhard  and  his  wife  agreed  to  sell  their  Stanton 
county  home  to  Malena  was  not  acknowhMlged.  It  was 
therefore  void.  It  could  not  be  enforced,  ^lalena  could 
not  enforce  a  deed,  neither  could  Eberhard  specifically 
enforce  the  contract  against  Malena.  Holt  v.  Anderson, 
63  Neb.  734.  Undoubtedly,  until  their  conveyance  of  this 
tract  of  land  in  1903,  and  their  removal  to  the  land  in 
controversy  in  this  action,  either  Eberhard  or  his  wife 
could  assert  a  homestead  claim  in  the  premises,  which  the 
courts  would  be  compelled  to  recognize  and  uphold. 

In  Waggle  v.  Worthy,  74  Cal.  266,  5  Am  St.  Rep.  440,  it 
was  held  that  a  homestead  declaration,  filed  while  the 
claimant  has  another  homestead  duly  s<^l(»cted  and  never 
abandoned,  is  void.  The  fact  that  the  first  homestead  was 
sold  under  execution  and  surrendered  to  the  purchaser  is 
immaterial,  because,  such  sale  being  void,  the  homesU^ad 
right  is  in  no  way  affected  thereby.  In  the  body  of  the 
opinion  it  is  said: 

"But  so  far  as  this  record  shows,  tlie  sale  to  Jacobs  was 
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of  no  effect.  A  homestead  is  exempt  from  execution,  and 
if  the  land  was  worth  more  than  |5,000  (which  does  not 
appear),  the  proccn^dings  provided  by  the  code  for  ad- 
measuring the  excess  (Civ.  Code,  sees.  1245  et  seq.)  should 
have  been  taken.  This  not  having  been  done,  the  at- 
tempted sale  was  void,  the  homestead  still  existed,  and  was 
not  abandoned  by  the  claimants  moving  off  the  premises. 
In  this  state,  ^a  homestead  can  be  abandoned  only  by  a 
declaration  of  abandonment,  or  a  grant  thereof,  executed 
and  acknowledged,'  etc.  (Civ.  Code,  sec.  1243.)  It  re- 
sults that  the  first  homestead  was  a  valid  and  subsisting 
homestead  at  the  time  the  second  was  attempted  to  be 
declared.  A  party  cannot  have  two  homesteads ;  and  if  he 
attempts  to  acquire  a  second  while  the  first  is  in  force,  the 
second  is  void." 

Our  conclusion  is  that  Eberhard  in  October,  1902,  when 
the  contracts  in  suit  were  made,  had  a  homesjtead  right  in 
Stanton  county  which  no  one  could  successfully  dispute  or 
question,  and,  such  b(:iiig  the  case,  he  could  not  at  the 
same  time  acquire  another  homestead  right  in  Colfax 
county,  and  assert  it  against  the  parties  seeking  to  enforce 
the  contracts  in  suit.  The  law  is  undoubtedly  settled  in 
this  state  that  one  who  purchases  a  tract  of  land  with  the 
bona  fide  intention  of  making  it  his  home,  and  takes  such 
active  steps  as  his  circumstances  will  allow  toward  its  oc- 
cupation, and  actually  occupies  it  within  a  reasonable 
time,  may  claim  a  homc^stead  interest  therein  from  the  date 
of  his  purchase.  Hanloyi  v.  Pollard,  17  Neb.  368,  Our 
statute  also  protects  the  procet^ds  arising  from  the  sale  of 
a  homestead  for  six  months,  and,  as  a  consequence,  one 
may  sell  his  homestead,  and  hold  the  money  for  six  months 
for  investment  in  another  home.  Undoubtedly,  if  Eber- 
hard had  made  such  a  sale  of  his  home  in  Stanton  county 
as  the  statute  recogniziss  and  would  enforce,  he  might  im- 
mediately invest  it  in  another  tract  of  land;  and  if  he  in 
good  faith  intended  to  make  such  tract  his  home,  and  did 
80  within  a  reasonable  time,  considering  his  circumstances, 
the  homestead  character  of  such  second  purchase  would 
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be  recognizefl  and  protected.  While  the  Eberhardg,  hus- 
band and  wife,  both  testify  that  the  tract  in  Colfax  county 
was  purchased  for  the  purpose  of  a  home,  there  are  many 
circumstances  which  tend  to  throw  discredit  upon  their 
statements.  Eberhard  had  said  that  he  purchase<l  the 
land  as  a  speculation.  He  had  listed  it  for  sale,  and  in 
October  ho  entt^red  into  the  contracts  with  the  claimants 
in  the  present  action.  There  is  no  evidence  to  show  that 
he  made  any  improvements  upon  the  land,  or  took  any 
steps  indicating  that  he  intended  to  occupy  it,  or  make  it 
his  home,  unless,  perhaps,  the  planting  of  some  fruit  trees 
may  have  been  done  prior  to  his  moving  onto  the  premises, 
but  we  cannot  ascertain  from  the  record  when  the  fruit 
trees  were  planted ;  and  so  far  as  is  disclosed  by  the  testi- 
mony they  may  have  been  planted  after  he  had  contracted 
to  sell  the  premises,  or  even  later  than  that,  after  he  had 
moved  onto  the  place.  It  would  be  an  unsafe  rule  to 
adopt  to  say  that  secret  intentions  formed  in  the  mind  of 
the  purcha>«r,  without  any  physical  act  manifesting  such 
intention,  would  impress  upon  a  tract  of  land  a  homestead 
character,  which  would  either  exempt  it  from  levy  under 
legal  process  or  operate  to  defeat  a  sale  made  to  other 
parties. 

We  recrommend  that  the  decree  appealed  from  be  re- 
versed and  the  cause  remanded  to  the  district  court  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Albert  and  Jackson,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  appealed  from  is  reversed  and  the  cause 
remanded  to  the  district  court  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Eeversed. 


122  NEBRASKA  REPORTS.  [Vol.  74 


Burleigh  v.  Palmer. 


Fred  N.  Burleigh  v.  Joshua  Palmer. 

FiiJED  Junk  8,  1905.    No.  18,847. 

1.  Attorney's  Lien:  Trust   Funds.    An  attorney   has  a  Hem  for   Ms 

compensation  for  professional  services  and  for  his  disbursements 
upon  moneys  received  by  him  on  his  client's  behalf  in  the  course 
of  his  employment,  and  this  right  of  lien  is  not  affected  by  the 
fact  that  the  client  is  an  executor  or  trustee  and  the  services 
were  rendered  and  money  received  on  behalf  of  the  estate. 

2.  — -:  Aobeement:  Review.    Where  an  attorney  has  filed  a  lien  for 

professional  services  rendered  in  the  case,  and  his  client  agrees 
to  pay  a  certain  amount  in  consideration  of  the  release  of  the 
Hen,  and  suit  is  brought  upon  stlch  agreement,  the  question  of 
the  amount  of  services  performed  by  the  attorney  or  the  terms 
of  the  original  employment  are  immaterial,  and  evidence  re- 
specting these  matters  was  properly  rejected  by. the  court. 

Error  to  the  district  court  for  Saline  county:  Leslie 
G.  HURD,  Judge.    AflirmeiL 

Pope  &  Brotcn  and  8.  J.  Coonradt,  for  plaintiff  in  error. 

Joshua  Palmer,  F.  I.  Foss  and  R.  D.  Brawn,  contra, 

DUFFIB,  C. 

David  B.  Burleigh  fell  from  a  sidewalk  in  the  city  of 
Friend,  and  received  injuries  from  which  he  died.  Fred 
N.  Burleigh,  the  executor  of  his  will,  brought  an  action 
against  the  city  for  damages,  and  employed  Palmer,  an 
attorney  at  law,  as  Associate  counsel  in  the  case.  Judg- 
ment went  against  the  city,  and  Palmer  filed  an  attorney's 
lien  with  the  clerk  of  the  district  court  claiming  |S00  for 
his  services.  This  lien  was  filed  June  21,  1898.  In  his 
petition  in  the  district  court.  Palmer  alleged  his  employ- 
ment in  the  case;  that  he  performed  services  therein  to  the 
amount  of  $200;  that  he  had  been  paid  $79.55,  and  claimed 
a  balance  due  him  of  $120.45.  He  further  alleged  that  on 
June  24,  1808,  Burleigh,  in  consideration  of  his  releasing 
the  lien,  agreed  to  make  immediate  payment  of  this  bal- 
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ance;  that  thereupon  he  made  out  and  delivered  to  Bur- 
leigh a  writing  addressed  to  the  clerk  of  the  district  couji;, 
releasing  his  lien,  whereupon  Burleigh  collected  the 
amount  of  the  judgment,  but  has  failed  and  refused  to 
carry  out  his  agreement  to  pay  the  balance  due  him  for 
fees.  Judgment  went  in  favor  of  Palmer  for  the  amount 
claimed,  and  Burleigh  has  taken  error  to  this  court. 

Tile  plaintiflf  in  error  first  urges  that  the  plaintiflf's  peti- 
tion is  insufficient  in  that  it  is  a  suit  on  quantum  meruit, 
and  no  allegation  that  plaintiff's  services  were  reasonably 
worth  the  amount  claimed.  If  the  suit  was  upon  a  quan- 
tum meruit,  w  hich  we  do  not  think  is  the  case,  we  are  of 
opinion  that  the  petition  was  sufficient,  the  allegation  be- 
ing that  he  performed  services  to  the  amount  of  |200,  the 
clear  meaning  of  which  is  that  his  services  were  reasonably 
wort;h  that  sum. 

It  is  further  objected  that  Palmer  was  not  entitled  to  an 
attorney's  lien  on  the  judgment  recoveiied  against  the  city 
of  Friend  and  in  favor  of  the  estate  of  David  B.  Burleigh, 
as  it  clearly  appears  that  his  employment  was  made  by 
Fred  N.  Burleigh,  the  executor,  in  his  individual  capacity. 
This  raises  the  right  of  an  attorney  to  claim  a  lien  against 
a  judgment  or  fund  secured  by  his  services,  where  he  was 
employed  by  a  trustee,  as  in  this  case.  The  question,  so 
far  as  we  are  advised,  has  never  been  before  this  court, 
but  there  are  numerous  decisions  to  the  effect  that  an 
attorney  cannot  be  deprived  of  the  benefit  of  his  lien  be- 
cause employed  in  the  case  by  a  plaintiflf  who  brings  the 
action  in  the  capacity  of  a  trustee.  This  precise  question 
was  determined  by  the  court  of  appeals  of  the  state  of 
New  York  in  In  the  Matter  of  the  Applicalion  of  Knapp, 
85  N,  T.  281,  and  it  was  there  held  that  "an  attorney  has 
a  lien  for  his  compousation  for  professional  services,  and 
for  disbursements,  upon  moneys  received  by  him  on  his 
client's  behalf,  in  the  course  of  his  employment.  This 
right  of  lien  is  not  affe<'ted  by  the  fact  that  the  client  is 
an  executor,  and  the  services  were  rendered,  and  money 
Pecwved,  on  behalf  of  the  estate;  nor  is  it  confined  to 
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moneys  recovered  by  judgment"  The  same  principle  is 
recbgnized  in  Harrison  v.  Perca,  168  U.  S.  311.  See  also 
In  re  Holland  Trust  Co.,  76  Hun  (N.  Y.)  323,  27  N.  Y. 
Supp.  687;  /m  re  King,  61  N.  Y.  App.  152,  70  N.  Y.  Supp. 
356;  Lee  v.  \an  Yoorhis,  78  Hun  (N.  Y.),  575,  29  N.  Y. 
Supp.  571,  affirmed  by  court  of  appeals,  40  N.  E.  164. 
This  dispos(^  of  the  contention  of  Burleigh  that  Palmer 
was  not  entitled  to  a  lien,  and  that  therefore  his  releasing 
the  same  wa«  no  consideration  for  Burleigh's  promise  to 
pay  the  remainder  of  his  fee. 

It  is  further  urged  that  Palmer's  petition  shows  that 
the  money  was  in  the  hands  of  the  clerk  of  the  court  prior 
to  Palmer's  filing  his  lien,  and  that  therefore  the  lien  did 
not  attach,  the  money  being  paid  into  court  before  notice 
of  the  lien  came  to  the  adverse  party.  Counsel  for  plain- 
tiff in  error  must  have  overlooked  the  second  paragraph  of 
the  petition,  which  alleges  that,  "after  the  rendition  of 
said  judgment,  an&  b(  fore  the  same  was  paid  or  dis- 
charged, plaintiff  caused  a  lien  to  be  filed  according  to  law 
with  the  clerk  of  the  district  court  wherein  said  judgment 
was  recorded." 

It  is  also  urged  that  Burleigh's  promise  being  that  to 
pay  the  debt  of  another,  is  void  under  our  statute  of  frauds. 
It  will  be  remembered  that  an  executor  cannot  bind 
the  estate  for  which  he  is  acting  by  any  contract  which  he 
may  make.  If  in  the  conduct  of  the  business  of  the  estate 
it  becomes  necessary  to  employ  an  attorney,  he  may  do  so, 
and  have  a  reasonable  fee  for  the  services  performed  al- 
lowed him  as  part  of  the  costs  and  expense  of  the  adminis- 
tration. The  debt  however  is  his  own,  and  he  is  person- 
ally liable  to  the  party  employed.  If  he  wishes  to  protect 
himself  against  a  greater  charge  than  it  is  thought  the 
court  upon  final  settlement  will  allow,  he  must  do  so  by 
contracting  with  the  attorney  to  be  satisfied  with  such 
fees  as  the  court  in  charge  of  the  estate  thinks  reasonable 
and  just,  and  such  as  the  court  will  allow  the  administra- 
tx)r  as  a  reasonable  disbursement  for  the  services  per- 
formed.   With  this  principle  in  mind,  the  objections  made 
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that  the  debt  was  that  of  a  third  party,  and  to  the  action 
of  the  court  in  limiting  the  cross-examination  of  Palmer, 
are  easily  disposed  of.  On  Palmer's-  cross-examination  it 
was  sought  to  go  into  the  question  of  his  original  employ- 
ment, and  the  nature  of  the  services  actually  performed. 
The  court,  we  think,  quite  properly  limited  the  evidence  to 
the  sole  issue  in  the  case,  viz.,  did  Burleigh,  in  considera- 
tion of  Palmer's  releasing  his  lien  against  the  judgment, 
agree  to  pay  him  the  sum  of  |120.45,  the  balance  which 
Palmer  claimed  to  be  due?  If  he  did,  the  contract  should 
be  enforced,  regardless  of  what  services  were  performed  by 
Palmer,  or  of  the  conditions  of  his  original  employment. 
This  was  the  only  question  submitted  by  the  court  to  the- 
jury,  and,  it  being  the  only  question  in  the  case,  it  is  need- 
less to  discuss  errors  assigned  upon  instructions  given, 
as  a  careful  examination  shows  that  they  \^ere  a  plain 
statement  of  the  questions,  and  the  only  questions,  pre- 
sented by  the  issues  for  the  determination  of  the  jury. 

We  discover  no  error  in  the  record,  and  recommend  an 
affirmance  of  the  judgment. 

ALB£fiT  and  Jackson,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


City  of  Beatrice  v.  John  A.  Forbes. 

Filed  June  8,  1905.    No.  13,853. 

1.  Contributory  KegHgence:  Burden  of  Proof.  Where  negligence  Is 
the  ground  of  the  action,  it  rests  upon  the  plaintiff  to  trace  the 
fault  for  his  injury  to  the  defendant,  and  for  this  purpose  he 
must  show  the  circumstai^ces  under  which  the  injury  occurred, 
and  if  from  these  circumstances  as  presented  by  the  plaintiff  it 
so  clearly  appears  that  the  minds  of  all  reasonable  men  would 
concur  In  the  coQclusioii  th^t  the  fault  waQ  piutual,  or,  iq  oth^r 
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words,  that  contrlbutoty.  negligence  must  be  imputed  to  the 
plaintiff,  he  has  by  his  own  evidence  disproved  his  right  to  re- 
cover, and  on  his  own  proof  he  should  be  nonsuited;  but  where 
the  proof  which  he  offers  in  support  of  his  case  shows  him  free 
from  fault,  or  where  it  only  tends  to  show  contributory  negli- 
gence on  his  part,  and  reasonable  men  might  fairly  differ  as 
to  the  conclusion  to  be  drawn  therefrom,  then  the  case  should 
go  to  the  jury,  the  defendant  having  the  burden  to  show  con- 
tributory negligence  on  the  part  of  the  plaintiff,  but  being  en- 
titled in  that  regard  to  the  benefit  of  any  evidence  offered  by 
the  plaintiff  tending  to  establish  that  fact. 

2.  Cities:  Action:  Negligence.  One  using  the  sidewalks  of  a  city  will 
not  be  excused  from  recklessly  casting  himself  upon  a  known 
obstruction;  yet  contributory  negligence  is  not  imputable  to  him 
as  a  matter  of  law  from  the  mere  fact  that  he  attempts  to  pass 
over  a  walk  that  is  obstructed  or  otherwise  out  of  repair,  pro- 
vided the  obstruction  or  other  defect  is  such  that  a  mati  of 
ordinary  intelligence  would  'reasonably  believe  that,  with  proper 
care  and  caution,  he  could  pass  with  safety  notwithstanding  the 
defect 

Error  to  the  district  court  for  Gage  county :    William 
H.  Kelligar,  Judge.    Affirmed. 

M,  B.  DaviSj  for  plaintiff  in  error. 

HazJctt  &  Jock  and  L.  M.  Pemhcrion,  contra. 

Dl  FFIE,  C. 

Sixth  str(H»t  is  one  of  the  mainly  traveled  streets  in  the 
city  of  Beatrice  January  12,  1902,  John  A.  Forbes,  the 
defendant  in  error,  while  traveling  on  said  street  on  his 
way  to  church,  fell,  and  received  a  serious  injury,  at  the 
place  where  the  sidewalk  on  the  west  side  of  the  street 
crosses  an  alley.  It  is  alleged  in  the  petition  that  ice  had 
accumulated  where  said  alley  is  crossed  by  the  sidewalk, 
to  a  depth  of  six  inches  or  more,  and  to  a  width  from  four  • 
to  six  feet  at  the  place  where  said  alley  is  crossed  by  the 
walk,  and  a  greater  width  both  eiisterly  and  westerly  from 
where  said  alley  is  crossed  by  said  walk;  that  water  and 
slush  ran  down  over  and  stood  upon  said  crossing,  and 
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while  in  that  condition  people  tramped  through  said  slush 
and  water,  and  when  the  same  froze  there  were  rough 
places  in  the  ice  where  people  had  walked  through  slush, 
and  other  places  where  the  ice  was  exceedingly  slippery, 
and  on  account  of  said  accumulation  of  ice  the'  crossing 
was  in  a  danjjrcn'ous  condition.  Judgment  went  in  favor 
of  Forbes,  and  the  city  has  taken  error  to  this  court. 

The  first  assignment  noticed  in  the  brief  of  the  city 
relates  to  the  third  instruction  given  by  the  court,  as  fol- 
lows: "If  you  find  from  the  evidence  that  the  injury  to 
the  plaintiff  complained  of  was  occasioned  by  the  negli- 
gence and  want  of  ordinary  care  of  defendant,  you  are 
instructed  that  the  burden  of  proof  is  then  on  the  defend- 
ant city  to  satisfy  by  a  preponderance  of  the  evidence  that 
negligence  and  want  of  ordinai-y  care  on  the  part  of  the 
plaintiff  contributed  thereto,  in  order  to  prevent  a  re- 
covery in  this  case."  It  is  said  in  the  brief  that  "this  in- 
struction is  palpal)ly  wrong;  that  the  plaintiff  testified 
that  te  saw  the  ice  on  this  alley  crossing  before  stepping 
on  it,  and  considerc^l  it  a  dangerous  place,  but  thai,  with 
this  knowledge  present  in  his  mind,  he  deliberately  at- 
tempted to  walk  over  the  ice  at  the  widest  point,  which 
was,  under  the  circumstances,  a  gi'oss  act  of  negligence, 
an<l  that  therefore  the  burden  of  proving  negligence  on  the 
part  of  the  plaintiff  could  not  be  shifted  to  the  defendant 
iity."  Before  proceeding  to  consider  the  objections  maxle 
to  this  instruction,  we  ought  to  say  that  the  record  does 
not  bear  out  this  statement  that  Forbes  said  he  knew  the 
place  to  be  dangerous.  We  reproduce  what  Forbes  said 
Rgardlng  it  in  his  own  language:  "I  looked  it  over  care- 
fully, and,  having  seen  other  people  cross  that  place,  knew 
it  was  an  icy  place  and  bad  place  to  walk,  but  thought 
by  careful  walking  I  could  get  over  it,  and  made  the  at- 
tempt to  get  over  it,  but  I  did  not  get  over  it.  I  fell  down 
and  broke  my  leg."  This  is  far  from  an  admission  that 
Forbes  knew  that  it  was  dangerous  to  attempt  the  cross- 
ing. He  knew  it  to  be  a  bad  place,  but  thought  that  by 
being  careful  it  might  be  safely  crossed.     It  is  true  that 
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what  Forbes  may  have  thought  in  this  respect  is  not  the 
controlling  (juestion  in  the  case.  It  was  a  matter  for  the 
jury  to  say  whether,  under  the  circumstances,  a  man  of 
ordinary  prudence,  having  regard  for  his  own  safety, 
would  have  attempted  to  make  the  crossing. 

Coming  now  to  the  instruction  complained  of,  the  law 
has  been  st^ttled  in  this  state  by  the  opinions  in  Rapp 
V,  Sarpy  County,  71  Neb.  382,  385,  that  the  burden 
rests  ujjon  the  def(»ndant,  who  defends  upon  the  ground 
of  the  plaintiff's  contributory  negligence,  of  estab- 
lishing such  defense  by  a  preponderance  of  the  testi- 
mony, and  that  the  burden  does  not  shift  throughout  the 
trial.  There  were  many  former  opinions  by  the  court  to- 
the  effect  that,  if  the  plaintiff  can  prove  his  case  without 
disclosing  contributory  nc^gligence  on  his  part,  then  the 
burden  rested  upon  the  defendant  to  show  such  negligence, 
and  while  but  one  of  the  cases  so  held  in  terms  (Chicago, 
B.  &  Q.  R.  Co.  V.  Fcatherly,  64  Neb.  323),  the  inference 
was  that,  where  the  plaintiff's  testimony  tended  to  show 
contributory  negligence  on  his  part,  the  burden  then 
shifted  to  him  to  show  that  he  was  not  negligent.  The 
Featherly  case  has  been  ovi»r ruled  in  the  Rapp  case  above 
cited.  The  law  is  well  settled,  not  only  here,  but  in  every 
state  of  the  Union,  that  contributory  negligence  on  the 
part  of  a  plaintiff  which  proximately  contributes  to  the 
injury  complained  of  will  defeat  his  recovery.  In  some 
of  the  states  the  rule  is  that,  in  order  to  recover,  he  must 
show  not  only  the  negligence  of  the  defendant,  but  his 
own  freedom  from  negligence.  The  burden  rests  on  him 
in  respect  to  both  these  questions,  and  if  he  fails  in  either 
he  cannot  recover.  In  this  state  the  rule  has  always  pre- 
vailed that,  if  he  can  prove  the  allegations  of  his  petition 
showing  his  injury  and  the  negligence  of  the  defendant  as 
the  proximate  cause  ])r()du(ing  it,  then  the  defendant,  in 
order  to  defeat  a  recovt^ry  on  the  ground  of  contributory 
negligence  by  the  plaintiff,  must  establish  such  negli- 
gence by  a  preponderance  of  the  evidence  produced  on  the 
trial.     The  true  theory   under  this  rule  is  that,   where 
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negligence  is  the  ground  of  the  action,  it  rests  upon  tht* 
plaintiff  to  trace  the  fault  for  his  injury  to  the  defendant, 
and  for  this  purpose  he  must  show  the  circumstances 
under  which  the  injury  occurred,  and  if  from  these  cir- 
cumstances as  pr(^s(  nt(*d  by  the  plaintiff  it  so  clearly 
appears  that  the  minds  of  all  reasonable  men  would 
concur  in  the  conclusion  that  the  fault  was  mutual, 
or,  in  other  words,  that  contribntory  negligence  must 
be  imputed  to  the  plaintijBf,  he  has  by  his  own  evidence 
disproved  his  right  to  recover,  and  on  his  own  proof  he 
should  be  nonsuited;  but  where  the  proof  which  he  offers 
in  support  of  his  case  shows  him  free  from  fault,  or  where 
it  only  tends  to  show  contributory  negligence  on  his  part, 
and  reasonable  men  might  fairly  differ  as  to  the  con- 
clusion to  be  drawn  therefrom,  then  the  case  should  go  to 
the  jury.  If,  after  the  plaintiff  has  rested,  the  case  is  in 
such  condition  as  to  require  submission  to  the  jury,  and 
to  put  the  defendant  upon  proof  of  his  defense  of  con- 
tributory negligence  on  the  part  of  the  plaintiff,  then  tlu» 
burden  rests  on  him  to  prove  it  by  a  preponderance  of 
the  evidence,  but  in  so  doing  he  is  entitled  to  the  btmefit 
of  any  evidence  offered  by  the  plaintiff  tending  to  show 
that  he  contributed  to  his  own  injury.  When  the  case  goes 
to  the  jury,  the  proof  of  contril>utory  negligence  on  the 
part  of  the  plaintiff  must  be  submitted  to  them,  not  alon(» 
upon  the  proof  offered  by  the  defendant  in  that  In^half, 
but  they  must  consider  also  any  proof  coming  from  tlu* 
plaintiff  or  his  witnesses  tending  to  establish  that  defense. 
At  the  request  of  the  plaintiff  in  error  the  court  gav(^ 
the  following  instruction :  "The  jury  are  instructed  that 
as  a  matter  of  law  if  the  plaintiff  was  guilty  of  any  negli- 
gence, however  slight,  which  contributed  to  the  injury 
complained  of,  he  cannot  recover."  It  might  perhaps  have 
been  better  had  the  court  said  to  the  jury  in  plain  terms 
that,  in  determining  whether  the  plaintiff  below  was  guilty 
of  contributory  negligence,  they  should  take  into  con- 
sideration all  the  evidence  before  them  upon  that  ques- 
tion, and  that  any  evidence  coming  from  the  plaintiff  or 
12 
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his  witnosses  in  tliat  resp(H*t  should  be  considered  together 
with  that  prodiKHMl  l)y  the  def(?ndant.  It  can  hardly  be, 
however,  that  thv  jury  wi^re  misled,  as  in  its  fourth  in- 
struction the  court  told  them  that,  in  determining  the 
issues  in  the  cas(\  they  should  take  into  consideration  the 
whole  of  i\w  (evidence  and  all  the  facts  and  circumstances 
proved  on  the  trial,  giving  the  several  parts  of  the  evi- 
dence such  weight  as  they  thought  it  entitled  to.  It  is 
insisted  by  the  plaintilT  in  error  tlmt  the  evidence  taken  bjs 
a.  whole  shows  that  Forbes  was  guilty  of  negligence  which 
proximately  contributed  to  his  injury;  that  he  knew  the 
condition  of  the  cros.sing,  and  voluntarily  assumed  the 
risk  of  attempting  to  pass  it,  and  that  he  cannot  now 
insist  that  the  damages  sustained  should  be  borne  by  the 
city.  There  are  instances  Avlu^re  the  court  as  a  matter  of 
law  would  say  that  the  danger  attending  the  performance 
of  an  act  Avas  so  great  and  manifest  that  it  was  negligence 
to  attempt  it,  and  that  no  recovery  could  be  had  for  dam- 
ages sustained  in  such  attempt.  Such  a  case  is  Chicago^ 
n,  d  Q.  R.  Co,  V.  Landaucr,  3G  Neb.  640,  and  this  court 
has  followed  the  rule  therein  announced  in  other  cajses. 
We  do  not  understand,  however,  that  one  on  discovering 
a  defect  or  obstruction  in  a  public  street  on  which  he  is 
traveling,  or  a  place  therein  that  might  be  unsafe,  is  re- 
(juired  to  turn  back  and  take  some  other  route  to  his  des- 
tination, unless  the  defect  is  of  such  a  character  as  to 
render  it  dangerous  to  the  mind  of  a  person  of  ordinary 
prudence  to  attempt  the  passage,  of  which  the  jury  are  to 
judge;  and  especially  is  this  not  required  where,  as  in 
the  present  case,  a  large  number  of  peoole  are  using  the 
str(vt  and  i)assiug  over  the  defective  way,  Avithout  injury, 
to  the  knowhnlge  of  such  person.  The  evidence  is  con- 
i*lusiv(^  that  the  crossing  was  being  used  by  a  large  num- 
ber of  p(»rs()us,  who  passed  without  accident  or  injury, 
and  that  it  was  not  obviously  dangerous  to  attempt  it; 
but,  notwithstanding  this,  counsel  for  the  city  insists  in 
his  reply  bri(^f  that  this  court  should  reverse  the  case  upon 
the  theory  that  as  a  matter  of  law   the  plaintiff  WW 
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guilty  of  contributory  negligence.  We  cannot  better  dis- 
pose of  this  contention  than  by  quoting  the  language  of 
Justice  WTiite  in  Moslieuvel  v.  District  of  Columbia,  191 
U.  S.  247,  in  speaking  of  a  similar  claim  made  by  counsel 
for  the  district  in  that  case.    He  said : 

'HrNTien  analyzed  the  proposition  comes  to  this,  that  no 
person  can,  as  a  matter  of  law,  without  assuming  all  the 
risk,  use  the  streets  of  a  municipality  where  he  knows  of 
a  defect  therein,  even  although  it  be  that  in  the  exercise 
of  a  sound  judgment,  it  might  be  deemed  that  with  or- 
dinary care  and  prudence  the  street  could  be  used  with 
safety.  The  result  of  admitting  the  doctrine  would  be 
to  hold  that  all  persons  in  making  use  of  the  public 
streets  assumed  all  risks  possible  to  arise  from  every 
known  defect  or  danger.  ♦  *  *  Eeduced  to  its  last 
analysis,  the  principle  contendcMi  for  but  asserts  that 
the  ordinary  rules  by  which  negligence  is  to  be  deter- 
mined do  not  apply  to  the  use  of  the  public  streets,  since 
fliose  who  use  such  streets  with  a  knowledge  of  a  possible 
danger  to  arise  from  a  defect  therein  must,  as  a  matter  of 
law,  have  negligence  imputed  to  them,  although  in  choos- 
ing to  make  use  of  the  streets  and  in  the  mode  of  use  the 
fullest  possible  degree  of  judgment  and  care  was  exercised. 
The  result  of  this  w^ould  be  to  relieve  the  municipality  of 
all  duty  and  consequent  responsibility  concerning  defects 
m  highways,  provided  only  it  chose  to  give  notice  of  the 
existence  of  the  defects." 

He  then  cites  and  quotes  from  a  large  number  of  cases 
going  to  establish  the  rule  that  a  person  who  in  the  lawful 
use  of  the  highway  meets  with  an  obstruction  may  yet 
proceed,  if  it  is  consistent  with  reasonable  care  to  do  so, 
and  that  this  is  generally  a  question  for  the  jury,  depend- 
ing upon  the  nature  of  the  obstruction  and  all  the  circum- 
stances surrounding  the  party.  We  think  that  a  ma- 
jority, and  the  better  reasoned  cases,  establish  the  rule 
that  while  a  traveler  will  not  be  excused  in  recklessly 
casting  himself  upon  a  known  obstruction,  yet  contribu- 
tory negligence  is  not  imputed  to  him  as  a  matter  of  law 
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from  the  more  fact  that  he  attempts  to  pass  over  a  street 
that  is  obstructed  or  out  of  repair,  provided  the  obstruc- 
tion or  other  defect  is  such  that  a  man  of  ordinary  intel- 
ligence would  reasonably  believe  that  with  proper  care 
and  caution  he  could  pass  with  safety  notwithstanding 
such  defect. 

Other  errors  are  assigned  on  some  of  the  instructions 
given,  and  on  the  refusal  of  the  court  to  give  instructions 
asked  by  the  city.  It  would  serve  no  useful  purpose  to 
discuss  them  in  detail.  What  we  have  already  said  covers 
the  principal  questions  argued  in  dispute  between  the 
parties.  The  instructions  given  by  the  court  contain  a 
correct  definition  of  the  law  applicable  to  the  case,  and 
cover  the  whole  case;  of  those  refused  some  were  embodied 
in  principle  by  those  given,  and  others  were  not  war- 
ranted by  the  evidence.  Finding  no  reversible  error  in 
the  record,  we  recommend  an  affirmance  of  the  judgment 

AiiBERT  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Ghbistopheb  B.  E.  Stroembb  v.  Josiah  a.  Van  Obsdbl.* 

FnJCD  JxTNB  8»  1905.    No.  13,800. 

1.  Attorney  and  Client:  Contract:  Validity.  A  contract  between  an 
attorney  and  cUcfnt  for  services  to  be  rendered  by  the  former  la 
not  necessarily  invalid  because  a  part  of  the  services  to  be  ren- 
dered iB  the  procurement  of  legislative  action,  nor  because  such 
contract  provides  for  a  contingent  fee.  Richardson  v.  8ootf$ 
Bluff  County^  69  Neb.  400,  modified. 

8.  Contract:  VAUDrrr.  Such  contract  will  be  enforced,  unless  It  ap- 
pears that  It  contemplates  the  use  of  unlawful  or  improper  means, 
or  that  such  means  were  employed  in  pursuance  thereof  to  at- 
tain the  object  for  which  the  contract  was  made. 


*]Elehearing  aUowed.    See  opinion,  p.  143,  post. 
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1  ;  Public  Pouct.    While  public  policy  forbids  the  enforcement 

of  an  Illegal  or  immoral  contract,  it  is  equally  insistent  on  the 
cmforcement  of  contracts  which  are  lawful  and  contravene  none 
of  its  rules. 

Eeror  to  the  district  court  for  Gage  county:   Albert 
H.  Babcock,  Judge.    Afflrmed. 

L.  M.  Pemherton,  for  plaintiff  in  error. 

Samuel  Rinaker,  Robert  S.  Bibh  and  Eazlctt  d  Jack, 
contra. 

Albert,  C. 

We  shall  use  the  terms  plaintiff  and  defendant  with 
reference  to  the  title  of  the  cause  in  the  district  court. 

The  plaintiff  alleges  that  he  entered  into  an  oral  con- 
tract with  the  defendant,  whereby  he  was  employed  by 
the  defendant  as  his  agent  and  attorney  to  take  such  ac- 
tion and  render  such  services  in  the  way  of  collecting 
fiicts,  preparing  and  submitting  to  the  Indians  and  the 
proper  authorities  of  the  federal  government  arguments 
on  the  merits  of  the  claims  of  those  holding  lands  pur- 
chased under  the  act  of  congress  approved  March  3,  1881, 
providing  for  the  sale  of  the  remainder  of  the  reservation 
of  the  confederate  Otoe  and  Missouri  tribes  of  Indians  in 
the  states  of  Nebraska  and  Kansas,  as  in  the  judgment  of 
plaintiff  might  be  necessary  and  proper  to  secure  from 
the  federal  government  and  said  Indians  a  reduction  in 
the  amount  which,  under  the  laws  of  the  United  States 
as  they  then  stood,  it  was  necessary  to  pay  to  satisfy  the 
mipaid  balance  due  the  government  by  the  defendant  and 
other  purchasers  under  said  act;  that  for  said  services 
the  defendant  undertook  and  agreed  to  pay  the  plaintiff 
a  sum  equal  to  ten  per  cent,  of  whatever  such  reduction 
might  be  obtained.   Among  other  allocations  in  the  peti- 
tion, of  acts  done  and  services  perfornuHi  by  the  plaintiff 
in  pursuance  of  said  contract,  is  the  following:     "That 
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thereafter  the  plaintiff  went  to  Washington  city,  District 
of  Columbia,  and  went  before  the  secretary  of  the  depart- 
ment of  the  int(»rior,  and  there  pri^sented  the  interests  and 
(»laims  of  the  defendant  and  other  purchasers  of  lands 
under  the  said  act  of  congress  for  a  rebate  and  reduction 
in  the  amounts  still  owing  to  the  government  for  the  said 
lands!  And  plaintiff  urged  upon  the  secretary  of  the  de- 
partment of  the  interior  his  approval  of  the  consent  of 
said  Indians  to  the  said  rebate  and  reduction  made  by 
the  said  Indians,  as  aforesaid,  that,  as  a  result  of  the 
plaintiff's  prestmtation  of  the  matter  aforesaid  to  the  said 
secretary,  the  said  secretary  prepared  a  bill  for  an  act  of 
congress,  and  reconmiended  the  passage  of  the  same  by 
congress,  which  said  bill  was  for  an  act  approving  and 
ratifying  the  said  action  of  the  said  Indians  in  consenting 
to  the  reduction  aforesaid,  and  authorizing  the  said  sec- 
retary to  accept  payment  for  said  lands  in  accordance 
with  the  reduced  terms  consented  to  by  the  said  Indians 
as  aforesaid;  that  the  plaintiff  appeared  before  the  com- 
mitte  of  the  senate  of  the  United  States  on  Indian  aft'airs, 
and  also  before  a  similar  committee  of  the  house  of  rep- 
resentatives, and  there  again  presented  the  interests  of  the 
defendant  and  other  purchasers  of  lands  sold  under  the 
said  act  of  congress  hereinbefore  first  mentioned,  and 
urged  the  claims  of  the  defendant  and  other  purchasers 
of  said  lands  for  a  reduction  in  and  a  rebate  of  the 
amounts  due  to  the  government  for  the  lands  purchased  as 
aforesaid;  that  as  a  result  of  plaintiff's  efforts  and  serv- 
i(*es  as  aforesaid,  favorable  reports  were  made  by  the 
said  committees  to  their  respective  bodies  upon  the  said 
bill,  and  the  same  was  duly  enacted  by  the  congress  of  the 
United  States,  and  approved  by  the  president  thereof, 
and  became  a  law  of  the  United  States,  April  4,  1900,  and 
thereafter  and  pursuant  to  said  law  the  government  of  the 
rnit(^d  States  accepted  from  the  defendant  in  full  pay- 
nu^ut  for  the  land  occupied  by  him,  as  hereinbefore  stated, 
the  rcMluced  amount  hereinbefore  alleged."  It  is  further 
alleged  that,  by  reason  of  said  services  performed  by  the 


Vol.  74]  JANUARY  TEKM,  1905.  135 


StrcH'nit-r  V.  Van  Orsdel. 


plaintiff  in  pursuance  of  said  contract,  he  obtained  for 
the  defendant  a  reduction  of  |2,307.83,  and  that,  by  reason 
of  the  premises,  there  is  now  due  and  owing  to  the  plain- 
tiff from  the  defendant  on  said  contract  the  sum  of  $230.78. 
There  were  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  brings  error. 

The  principal  contention  of  the  defendant  is  that  the 
contract  is  illegal  and  contrary  to  public  policy,  in  that  it 
wa3  a  contract  to  pay  a  contingent  fee  for  influencing 
legislation.  In  order  to  understand  this  contention,  it  is 
necessary  to  refer  to  some  of  the  circumstances  which  gave 
rise  to  the  contract,  and  what  was  done  by  plaintiff  in 
pursuance  of  it.  By  the  provisions  of  the  act  of  March 
3,  1881,  above  referred  to,  with  the  consent  of  the  Otoe 
and  Missiouri  tribes  of  Indians,  expressed  in  open  council, 
the  secretary  of  the  interior  was  authorized  to  survey  and 
to  sell  the  lands  of  those  Indians  lying  in  Nebraska  and 
Kansas.  After  being  surveyed,  the  lands  were  to  be  ap- 
praised by  three  commissioners,  of  whom  one  was  to  be 
selected  by  the  Indians  and  two  by  the  secretary  of  the 
interior.  After  such  survey  and  appraisal,  the  secretary 
of  the  interior  was  authorized  to  offer  it  for  sale  through 
the  land  office  at  Beatrice,  in  tracts  not  exceeding  160 
acres,  to  actual  settlers  or  purchasers,  who  should  make 
oath  before  the  registc^r  or  receiver  at  the  land  office  that 
they  intended  to  occupy  the  land  for  authority  to  pur- 
chase wiiich  they  made  application,  and  who  should, 
within  three  months  after  such  application,  make  a  per- 
manent settlement  upon  the  same.  These  sales  were  to  be 
for  cash,  or  one-fourth  in  cash  to  become  payable  at  the 
expiration  of  three  months  from  the  date  of  filing  the 
application,  one-fourth  in  one  year,  one- fourth  in  two 
years,  and  one-fourth  in  three  years  from  the  date  of  sale. 
No  land  was  to  be  sold  for  less  than  the  appraised  value 
thereof,  and  in  no  case  for  less  than  |2.50  an  acre.  There 
was  no  provision  in  the  act  that  the  land  should  be  sold  at 
public  auction.  It  was  similar  to  a  foriiuT  act  of  congress 
for  the  sale  of  a  portion  of  the  same  Indian  reservation, 
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in  pursuance  of  which  the  lands  had  been  sold  at  private 
sale;  and  the  settlers  proceeded  on  the  theory  that  the 
sales  under  the  subsequent  act  would  be  conducted  in  the 
same  manner  as  those  under  the  former  act.  But,  for  some 
reason,  the  officer  charged  with  the  sale  of  the  land  put  it 
up  for  sale  at  auction  to  the  highest  bidder.  That  his  ac- 
tion in  this  respect  was  unauthorized,  and  a  hardship  was 
thereby  entailed  on  the  settlers  and  purchasers,  is  shown 
by  a  report  made  by  the  committee  on  Indian  affairs  to 
congress,  from  which  we  take  the  following: 

"In  the  total  disregard  not  only  of  the  spirit  and  letter 
of  the  law,  but  the  official  assurances  ♦  ♦  ♦  after  the 
survey  and  appraisement  of  the  lands  had  been  completed, 
to  the  complete  surprise  of  the  intending  settlers,  the  gen- 
eral land  office  issued  an  order  for  a  public  sale.'' 

*'And  the  tracts  were  awarded  to  the  highest  bidders 
therefor  at  prices  greatly  in  excess  of  the  appraised  value." 

That  "the  sale  was  controlled  by  a  mob  of  disorderly, 
intoxicated  and  irresponsible  persons;  and  the  intending 
settlers  seeking  to  secure  lands  of  their  selection,  and  on 
which  they  had  previously  made  settlement  in  accordance 
with  the  spirit  and  purpose  of  the  law,  were  brought  into 
unfair  competition  and  serious  menace  from  the  mob 
which  had  gathered  for  the  purpose  of  speculation  and 
making  trouble,  and  not  for  the  puri>ose  of  making  actual 
settlement  of  the  lands  through  bona  fide  purchase." 

"The  commissioner  of  the  general  land  office  was  present 
at  the  sale,  endeavored  as  best  he  could  to  protect  the 
bona  fide  intending  settlers,  and  assured  them,  in  his  offi- 
cial capacity,  that  no  advantage  would  be  taken  of  the  ex- 
cessive bidding,  and  that  in  the  end  the  government  would 
make  a  fair  and  reasonable  adjustment,  and  exact  no 
more  from  the  purchasers  than  the  real  and  appraised 
value  of  said  lands.  The  settlers  relied  upon  these  assniv 
ances,  made  the  bids  necessary  to  secure  the  lands,  and 
entered  upon  them.''  See  report  No.  2,198,  55th  congress, 
3d  session,  house  committee  on  Indian  affairs. 

After  the  sales,  the  settlers  made  some  efforts  to  obtain 
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relief  from  what  was  deemed  the  injustice  resulting  to 
them  hy  a  sale  of  the  land  at  public  auction  instead  of  at 
private  sale.  The  merits  of  their  claims  were  recognized 
by  both  the  department  of  the  interior  and  by  congress, 
and  on  the  3d  day  of  March,  1893,  an  act  of  congi-ess  went 
into  effect,  authorizing  and  directing  the  secretary  of  the 
interior  "to  revise  and  adjust,  on  principles  of  equity, 
the  sales  of  lands  in  the  late  reservation  of  the  confederate 
Otoe  and  Missouri  tribes  of  Indians  in  the  states  of  Ne- 
braska and  Kansas,  ♦  ♦  ♦  and  in  his  discretion,  the 
consent  of  the  Indians  first  being  obtained,  *  *  *  to 
allow  to  the  purchasers  of  said  lands  ♦  ♦  ♦  rebates 
on  the  amounts  respectively  paid  or  agreed  to  be  paid  by 
«iid  purchasers.'^  This  act  also  provides  that  the  rebates 
allowed  should  not  bring  the  price  to  be  paid  for  the  lands 
below  its  appraised  value.  It  was  after  this  act  went  into 
effect  that  the  contract  sought  to  be  enforced  in  this  ac- 
tion was  made.  At  the  time  the  contract  was  made,  it  was 
generally  understood,  and  we  think  properly,  that  no  fur- 
ther l^Lslation  was  required  to  enable  the  settlers  to 
obtain  a  proper  reduction  from  the  amount  which  they 
had  respectively  agreed  to  pay  for  the  lands.  After  the 
contract  was  made,  the  plaintiff,  acting  on  behalf  of  the 
defendant  and  other  settlers,  negotiated  an  agreement 
with  the  Indians,  whereby  they  consented  that  certain 
reductions  might  be  made  to  the  settlers.  This  agreement 
was  submitted  to  the  secretary  of  the  interior  by  the 
plaintiff  for  his  approval  and  enforcement,  under  and  in 
accordance  with  the  act  of  congress  approved  March  3, 
1893.  The  matter  was  set  for  hearing,  but,  before  the  time 
for  hearing  arrived,  the  plaintiff  was  taken  ill,  and  was 
confined  to  his  bed  by  illness  for  more  than  two  months. 
During  his  illness,  the  secretary  of  the  interior  came  to 
the  conclusion  that  there  was  some  doubt  as  to  his  au- 
thority to  proceed  under  the  authority  of  the  act  of  March 
3, 1893,  and  prepared  and  submitted  to  congress,  with  his 
recommendation  that  it  become  a. law,  a  bill  for  an  act 
approving  the  settlement  which  the  plaintiff  had  nego- 
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what  ForbeH  may  have  thought  in  this  respect  is  not  the 
controlling  question  in  the  case.  It  was  a  matter  for  the 
jury  to  siiy  whether,  under  the  circumstances^  a  man  of 
ordinarj'  prudence,  having  regard  for  his  own  safety, 
would  have  atteniptxHl  to  make  the  crossing. 

Coming  now  to  the  instruction  complained  of,  the  law 
has  been  st»ttled  in  this  state  by  the  opinions  in  Rapp 
r.  Sarpy  County,  71  Neb.  382,  385,  that  the  burden 
rests  upon  the  d(*f(»ndant,  who  defends  upon  the  ground 
of  the  plaintiff's  contributory  negligence,  of  estab- 
lishing such  def(»nse  by  a  preponderance  of  the  testi- 
mony, and  that  the  burden  does  not  shift  throughout  the 
trial.  There  were  many  former  opinions  by  the  court  to* 
the  effect  that,  if  the  plaintiff  can  prove  his  case  without 
disclosing  contributory  n<»gligence  on  his  part,  then  the 
burden  rested  upon  the  defendant  to  show  such  negligence, 
and  while  but  one  of  the  cases  so  held  in  terms  {Cliicdgo, 
B.  &  (?.  /?.  To.  r.  Fratherly,  M  Neb.  323),  the  inference 
was  that,  where  the  plaintiff's  testimony'  tended  to  show 
contributory  n(»glig(^nce  on  his  part,  the  burden  then 
shifted  to  him  to  show  that  he  was  not  negligent.  The 
Featherly  case  has  been  overruled  in  the  Rapp  case  above 
cit^.  The  law  is  well  settled,  not  only  here,  but  in  every 
state  of  the  Union,  that  contributory  negligence  on  the 
part  of  a  plaintiff  which  proximately  contributes  to  the 
injury  complained  of  will  defeat  his  recovery.  In  some 
of  the  states  the  rule  is  that,  in  order  to  recover,  he  must 
show  not  only  the  negligence  of  the  defendant,  but  his 
ow^n  freedom  from  negligence.  The  burden  rests  on  him 
in  respect  to  both  these  questions,  and  if  he  fails  in  either 
he  cannot  recover.  In  this  state  the  rule  has  always  pre- 
vailed that,  if  he  can  prove  the  allegations  of  his  petition 
showing  his  injury  and  the  negligence  of  the  defendant  as 
the  proximate  cause  i)r()du(ing  it,  then  the  defendant,  in 
order  to  defeat  a  n^covery  on  the  ground  of  contributory 
negligence  by  the  plaintiff,  must  establish  such  negli- 
gence by  a  prepond(»rance  of  the  evidence  produced  on  the 
trial.     The  true  theory  under  this  rule  is  that|  where 
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negligence  is  the  ground  of  the  action,  it  rests  upon  the 
plaintiff  to  trace  the  fault  for  his  injury  to  the  defendant, 
and  for  this  purpose  he  must  show  the  circumstances 
under  which  the  injury  occurred,  and  if  from  these  cir- 
cumstances as  presented  by  the  plaintiff  it  so  clearly 
appears  that  the  minds  of  all  reasonable  men  would 
concur  in  the  conclusion  that  the  fault  was  mutual, 
or,  in  other  words,  that  contributor}^  negligence  must 
be  imputed  to  the  plaintiff,  he  has  by  his  own  evidence 
disproved  his  right  to  recover,  and  on  his  own  proof  he 
should  be  nonsuited;  but  where  the  proof  which  he  offers 
in  support  of  his  case  shows  him  free  from  fault,  or  where 
it  only  tends  to  show  contributory  negligence  on  his  part,, 
and  reasonable  men  might  fairly  differ  as  to  the  con- 
clusion to  be  drawn  therefrom,  then  the  case  should  go  to 
the  jury.  If,  after  the  plaintiff  has  rested,  the  case  is  in 
such  condition  as  to  require  submission  to  the  jury,  and 
to  put  the  defendant  upon  proof  of  his  defense  of  con- 
tributory negligence  on  the  part  of  the  plaintiff,  then  the* 
burden  rests  on  him  to  prove  it  by  a  preponderance  of 
the  evidence,  but  in  so  doing  he  is  entitled  to  the  benefit 
of  any  evidence  offered  by  the  plaintiff  tending  to  show 
that  he  contributed  to  his  own  injury.  When  the  case  goes 
to  the  jury,  the  proof  of  contributory  negligence  on  the 
part  of  the  plaintiff  must  be  submitted  to  them,  not  alon(» 
upon  the  proof  offered  by  the  defendant  in  that  behalf, 
but  they  must  consider  also  any  proof  coming  from  tlu? 
plaintiff  or  his  witnesses  tending  to  establish  that  defense. 
At  the  request  of  the  plaintiff  in  error  the  court  gave 
the  following  instruction :  "The  jury  are  instructed  tlmt 
as  a  matter  of  law  if  the  plaintiff  was  guilty  of  any  negli- 
gence, however  slight,  which  contributed  to  the  injury 
complained  of,  he  cannot  recover."  It  might  perhaps  have 
been  better  had  the  court  siiid  to  the  jury  in  plain  terms 
that,  in  determining  whether  the  plaintiff  below  was  guilty 
of  contributory  negligence,  they  should  take  into  con- 
sideration all  the  evidence  before  them  upon  that  ques- 
tion, and  that  any  evidence  coming  from  the  plaintiff  or 
12 


140  NEBRASKA  REPORTS.  [Vol.  74 


Stroemer  v.  Van  Orsdel. 


Child,  supra,  above  set  out,  has  been  frequently  recognized 
by  the  supreme  court  of  the  United  States  and  by  state 
courts  of  last  resort.  Wright  v.  TebUtts,  91  U.  S.  252; 
Megiiire  v,  Coririne,  101  U.  S.  108 ;  Oscanycm  v.  Arms  Co., 
103  U.  S.  261;  McBratney  v.  Chandla%  22  Kan.  692;  Sedg- 
wick V,  Stanton,  14  N.  Y.  289;  Bremsen  v.  Engler,  49  N. 
Y.  Super.  Ct.  172;  Foltz  v.  Cogswell,  86  Cal.  542,  25  Pac. 
60;  Moyer  v.  Cantieny,  41  Minn.  242;  Dettison  v.  Crawford 
County,  48  la.,  211.  The  case  last  cited,  owing  to  its 
similarity  to  the  case  at  bar,  deserves  more  than  passing 
notice.  There  a  contract  had  been  entered  into  between 
the  plaint ifT  and  the  defendant  county,  providing  that  the 
plaintiflF  should  make  application  to  the  federal  govern- 
ment for  certain  swamp  lands,  or  indemnity  therefor, 
which  the  county  claimed  it  was  entitled  to  receive,  and 
Denison  was  to  receive  for  his  compensation  one-half  of 
what  he  thus  procured.  To  effect  the  object  of  the  con- 
tract required  an  act  of  congress.  The  county  received 
the  indemnity  contemplated  by  the  contract,  and  the 
plaintiff  brought  suit  for  his  fee  under  the  contract.  The 
contract  was  upheld  by  the  court  in  an  opinion,  which 
states  the  rule  applicable  to  such  cases  in  substantially  the 
same  language  as  that  used  in  Trist  v.  Child,  supra.  In 
most,  if  not  all,  of  the  cases  cited,  however,  the  courts  add 
this  qualification :  That  if  the  agent  or  attorney  conceals 
from  the  members  of  the  legislative  body  the  capacity  in 
which  he  is  acting,  or  appears  to  be  other  than  he  actually 
is,  legislation  procured  thereby  may  be  said  to  have  been 
obtained  by  improper  means,  and  a  contract  to  pay  a  com- 
pensation therefor  is  void  as  against  public  policy.  In  the 
present  case  the  plaintiff  is  an  attorney  at  law,  and  made 
no  attempt  to  conceal  the  capacity  in  which  he  was  acting, 
or  to  be  other  than  what  he  actually  was.  Hence,  the  case 
does  not  fall  within  that  qualification. 

It  has  been  held  in  some  cases  that  where  the  fee  is  con- 
tingent^ as  in  this  case,  there  is  a  strong  temptation  on  the 
part  of  the  agent  or  attorney  to  make  use  of  improper 
means  to  effect  the  desired  end,  and  for  that  reason  a  con- 
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tract  to  render  services  before  an  executive  officer  of  the 
government,  or*  a  legislative  body,  for  a  contingent  fee  is 
contrary  to  public  policy.  In  the  Richardson  case,  supra, 
considerable  stress  is  laid  on  this  feature  of  the  contract. 
We  do  not  share  the  view  that  such  feature  of  the  contract 
renders  it  void  as  against  public  policy.  If  the  tempta- 
tion to  resort  to  improper  methods  is  too  strong  for  an 
attorney,  working  for  a  mere  fraction  of  the  benefits  re- 
sulting from  his  services,  it  would  certainly  be  far  stronger 
to  the  real  party  in  interest  working  in  his  own  behalf  and 
for  the  whole  of  the  benefits,  yet  no  one  questions  the  right 
of  the  party  to  act  in  his  own  behalf  in  such  matters.  It 
would  seem  to  us  that  to  the  extent  that  a  contingent  fee 
increases  the  temptation  to  the  agent  or  attorney,  it  di- 
minishes the  temptation  to  the  client,  so  that  the  sum 
total  of  the  temptation  to  employ  improper  means  is  un- 
aflfected  by  the  character  of  the  fee.  Besides,  the  right  of 
an  attorney  at  law  to  render  services  in  cpurt  for  a  con- 
tingent fee  is  almost  universally  recognized  in  this  coun- 
try. The  temptation  to  resort  to  improper  means  before 
the  judiciary  is  just  as  strong  as  it  is  to  resort  to  such 
means  before  the  legislative  or  executive  branch  of  the 
government,  and  we  have  no  right  to  assume  that  such 
means  would  be  any  more  effective  in  one  department  than 
in  another.  The  supreme  court  of  the  United  States  has 
held  more  than  once,  that  a  contract  between  an  attorney 
and  client  is  not  rendered  invalid  by  a  provision  for  a 
contingent  fee.  In  Taylor  v.  Bemis,  110  U.  S.  42,  passing 
upon  the  validity  of  such  contract,  the  court  said : 

"It  was  decided  in  the  case  of  Stanton  v,  Emhrey,  93 
U.  S.  548,  23  L.  ed.  983,  that  contracts  by  attorneys  for 
compensation  in  prosecuting  claims  against  the  United 
States  were  not  void  because  the  amount  of  it  was  made 
contingent  upon  success,  or  upon  the  sum  recovered.  And 
the  well  known  difficulties  and  delays  in  obtaining  pay- 
ment of  just  claims,  which  are  not  within  the  ordinary 
course  of  procedure  of  the  auditing  officers  of  the  govern- 
ment, justify  a  liberal  compensation  in  successful  cases, 
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where  none  is  to  be  received  in  case  of  failure.  Any  other 
rule  would  work  much  hardship  in  cases 'of  creditors  of 
small  means  residing  far  from  the  seat  of  government,  who 
can  give  neither  money  nor  personal  attention  to  securing 
their  rights." 

A  contract,  whereby  an  attorney  undertakes  to  procure 
a  pardon  for  erne  convicted  of  crime  is  not  invalid  because 
the  compensation  is  made  contingent  on  success.  Moyer 
V.  Cantieny,  supra.  On  the  validity  of  such  contracts  gen- 
erally see,  also,  Wrufht  v.  Tehhitts,  and  Denison  v.  Craw- 
ford County y  isupra,  Wylic  v,  Co-rVy  15  How.  (U.  S.)  415; 
Barber  Asphalt  Paruuj  Co,  v.  BotsfonL  56  Kan.  532,  44 
Pac.  3;  Aultman  v.  Waddle,  40  Kan.  195;  Sedgwick  v. 
Stanton,  supra;  Hunt  v.  Test,  8  Ala.  713,  42  Am.  Dec.  659 ; 
Beal  V,  Folhemus,  67  Mich.  130;  Wildey  v.  Collier,  1  Md. 
273,  61  Am.  Dec.  346. 

In  the  light  of  the  authorities  cited,  we  are  unable  to 
see  wherein  the  contract  in  suit  contravc^nes  any  rule  of 
public  policy  either  as  to  the  nature  of  the  services  con- 
templated by  the  parties  when  the  contract  was  made,  or 
those  rendered  in  jiursuance  of  it  It  is  not  sufficient  to 
say  that  the  plaintiff  might  have  resorted  to  illegal  or 
improper  means  to  attain  the  end  contemplated  by  the 
contract;  that  might  be  said  in  any  case.  But  the  public 
interest  is  not  well  sensed  by  indulging  ba>seless  suspicions 
of  wrongdoing.  While  i)ublic  policy  forbids  the  enforce- 
ment of  an  illegal  or  immoral  contract,  it  is  equally  in- 
sistent that  those  which  are  lawful  and  contravene  none 
of  its  rules  be  duly  enforced,  and  not  set  at  naught  or 
held  invalid  on  a  bare  suspicion  of  illegality.  Had  the 
defendant  done  for  himself  all  that  is  shown  the  plaintiff 
did  for  him  in  pursuance  of  the  contract,  it  would  have 
been  what  is  everywhere  recognized  as  a  legitimate  ex- 
ercise of  his  rights  as  a  citizen.  If  it  were  competent  for 
the  defendant  to  do  those  things  in  his  own  behalf,  we  are 
unable  to  see  why  the  services  of  one  employed  to  act  for 
him  should  be  held  illegal  or  contrary  to  public  policy. 

Complaint  is  made  of  some  of  the  instructions,  but  such 


I 


Vol.  74]  JANUARY  TEEM,  1905.  143 


Rtrocraer  v.  Van  OrsdeK 


complaint  appears  to  be  disposed  of  in  what  has  already 
been  said. 

It  is  recoiuniended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiE  and  Jackson,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judj^ment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  March  8, 
1906.    Judgment  of  affirmance  adhered  to: 

L  Attorney  and  CUent:  Contract:  Validity.  An  agreement  for  purely 
professional  services,  such  as  "collecting  facts,  preparing  and 
submitting  to  the  Indians  and  proper  authorities  of  the  govern- 
ment of  the  United  States  arguments  upon  the  merits  of  the 
claims  of  those  holding  Indian  lands  purchased  from  the  govern- 
ment for  a  reduction,  and  upon  the  justice  and  advisability  of  a 
reduction,  of  the  purchase  price  of  such  lands,  as  may  be  neces- 
sary  and  proper  to  secure  such  reduction/'  is  valid. 

2,  Contract:  Public  Policy.     The  fact  that  the  agent  or  attorney  in 

carrying  out  his  agreement,  and  as  incidental  thereto,  appears 
before  a  committee  of  both  houses  of  congress  and  explains  the 
uature  of  a  bill  prepared  by  the  secretary  of  the  interior,  author- 
izing him  to  grant  the  reduction  of  the  price  of  such  lands  agreed 
upon,  does  not  render  such  contract  void,  or  preclude  the  attorney 
from  recovering  the  compensatioki  expressed  therein  for  bis 
services.     Trist  v.  Child,  21  Wall.  (U.  S.)  441. 

3.  Former  opinion  herein,  ante,  p.  132,  modified  and  adhered  to. 

Babnes,  J. 

Onr  original  opinion  in  this  case,  antey  p.  132,  aflBrms 
the  judgment  of  the  trial  court,  and  holds  that  the  con* 
tract  on  which  this  action  was  bas(»d  is  valid  and  enforce- 
able. A  rehearing  has  been  allowed;  the  case  has  been 
presented  to  the  court  by  oral  argument  and  on  printed 
briefs,  and  the  question  now  is  shall  we  adhere  to  that 
opinion.  It  is  stated  therein:  Tlie  contract  in  question, 
Its  construed  by  the  plaintiff  in  the  court  below,  is  clearly 
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within  the  rule  announced  in  the  case  of  Richardson  v. 
ScoWs  Bluff  County,  59  Neb.  400.  Using  that  expression 
as  a  foundation  for  his  contention,  counsel  for  the  defend- 
ant now  strenuously  insists  that  our  decision  is  wrong; 
that  it  should  be  set  aside,  and  the  judgment  of  the  trial 
court  reverscHl,  because  the  contract  is  one  to  secure  legis- 
lation, in  other  words,  is  a  lobbying  contract,  and  void  as 
against  public  policy.  We  are  convinced,  however,  that 
the  statement  above  is  incorrect,  and  is  not  fully  justified 
by  the  record.  The  contract  in  question,  set  forth  in  the 
petition  of  the  plaintiff  in  the  court  below,  is  as  follows: 
"The  plaintiff  and  the  defendant  entered  into  an  oral 
agreement,  whereby  the  defendant  employed  the  plaintiff 
to  act  for  the  defendant  as  his  attorney  and  agent  to  take 
such  action  and  render  such  services  in  the  way  of  col- 
lecting facts,  preparing  and  submitting  to  the  Indians  and 
proper  authorities  of  the  government  of  the  United  States 
arguments  upon  the  merits  of  the  claims  of  those  holding 
lands  purchased  fi*om  the  government,  as  aforesaid,  for  a 
reduction,  and  upon  the  justice  and  advisability  of  such 
reduction  to  and  for  all  concerned  as  in  the  judgment  of 
the  plaintiff  might  be  neceSvsary  and  proper  to  secure  from 
the  government  of  the  United  States,  and  the  said  Indians, 
a  rebate  or  reduction  in  the  amount  which,  under  the  laws 
of  the  United  States  as  they  then  stood,  it  was  necessary 
to  pay  to  the  government  of  the  United  States  to  satisfy 
and  extinguish  the  unpaid  balance  due  the  government  of 
the  United  States  for  the  said  land  under  the  terms  of  the 
said  sale  to  the  said  defendant;  that  as  a  part  of  said 
agreement,  and  to  induce  the  plaintiff  to  undertake  the 
task  of  securing  a  reduction  of,  or  rebate  upon,  the  pay- 
ment required  to  be  made,  as  aforesaid,  for  the  said  land 
to  the  government  of  the  United  States,  the  defendant  at 
said  time  orally  agrei^d  with,  and  promised  to  the  plaintiff 
to  pay  to  the  plaintiff  a  sum  of  money  <Kjual  to  ten  per 
cent,  of  the  reduction  or  rebate  which  the  plaintiff  might 
secure  of  or  upon  the  amount  due  the  government  as  afore- 
said, and  the  plaintiff  at  said  time,  as  a  pait  of  said  agree- 
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ment,  orally  promised  and  agreed  to  and  with  the  defend- 
ant to  undertake  to  secure  a  rebate  upon  or  reduction  of 
the  amount  remaining  to  be  paid  to  the  government  for 
the  said  land  as  aforesaid;  that  it  was  further  at  the  said 
time  orally  agreed  by  and  between  the  plaintiff  and  the 
defendant  that  the  sum  of  money  to  be  paid  by  the  de- 
fendant to  plaintiff,  as  aforesaid,  should  be  due  and  pay- 
able from  the  defendant  to  the  plaintiff  as  soon  as  the 
Mud  reduction  or  rebate  was  secured,  and  the  government 
of  the  United  States  accepted  the  reduced  amount  in  full 
payment  for  said  land." 

It  is  apparent  from  reading  the  contract  that  it  is  valid 
on  its  face,  and  one  that  the  ^parties  had  a  right  to  make. 
It  contains  no  agreement,  in  terms,  to  procure  legislative 
action,  and  it  is  quite  clear  from  the  record  that  no  such 
action  was  considered  necessary,  or  was  in  any  way  con- 
templated, by  the  parties  thereto  at  the  time  it  was  made. 
It  appears  that^  af £er  the  plaintiff  below  had  obtained  the 
consent  of  the  Indians  to  a  reduction  of  the  price  of  their 
lands,  as  contemplated  by  the  agreement,  and  when  such 
consent  was  presented  by  the  plaintiff  to  the  secretary  of 
the  interior  for  his  approval,  that  officer  was  also  of  opin- 
ion that  he  had  the  power  to  make  the  necessary  orders  to 
close  up  the  transaction,  under  the  authority  of  the  act  of 
congress  of  March  3,  1893,  referred  to  in  our  former  opin- 
ion; and  it  would  seem  that,  when  the  secretary  had 
apprcPved  of  the  reduction  sought  by  the  plaintiff,  and 
agreed  to  by  the  Indians,  the  plaintiff  had  performed,  as 
far  as  he  could,  the  services  contemplated  by  the  parties 
when  the  contract  w^as  made.  That  such  an  agreement 
was  perfectly  legitimate,  and  the  services  thus  performed 
were  proper,  there  can  be  no  doubt.  It  is  shown  that  it 
was  the  secretary  of  the  interior  that  originated  the  idea 
that  additional  legislation  should  be  had,  giving  him  fur- 
ther power,  before  making  his  final  order  approving  of  the 
agreement  of  the  parties  and  granting  the  rebate  in  ques- 
tion. He  therefore,  on  his  own  motion,  and  without  sug- 
gestion of  the  plaintiff,  prepared  a  bill  for  that  purpose, 
13 
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and  had  it  submitkHl  to  congress.  So  it  may  be  said  that 
when,  as  stated  in  the  contract,  it  was  ajn'^^l  that  the 
plaintifif  should  take  such  action  and  ren<l(*r  such  services 
aa  in  his  judgment  might  be  necesstirv  and  proper  to  secure 
guch  r(»bate  from  the  goveninu^nt  and  the  said  Indians,  it 
was  not  within  the  mind  of  either  of  the  parties  that  legis- 
lative action  would  be  required,  and  S(*rvices  of  that  kind 
were  not  intcndc^l  to  be  contracted  for 

In  Richardson  c.  SrotVs  Bluff  County,  supra,  the  con- 
tract was:  "To  draft  a  bill,  have  it  introdui:ed  in  th(i 
legislature,  explain  it  to  and  make  arguments  in  its  favor 
before  committees  of  the  legislature,  and  do  all  things 
needful  and  proper  to  secure  its  passage;  such  party  to 
receive  no  comi)eusation  unless  the  passage  of  th(»  bill,  an 
appropriation  act,  is  procured — if  successful,  the  f(»es  not 
fixed,  but  to  be  liberal."  By  a  comparison  of  the  contracts 
it  clearly  appears  that  they  are  not  in  the  same  class ;  that 
one  is  a  legitimate  contract  for  i)rofes«?ional  services, 
where  legislative  action  is  not  contemplated  or  contracted 
Tor,  while  the  jther  is  an  agreement  to  procure  legislative 
action,  to  wit,  the  passage  of  an  appropriation  bill,  by 
drafting  the  bill  itself,  having  it  introduced  in  the  legisla- 
ture, and  doing  all  things  ne<essary,  including  lobbying, 
to  procure  its  passage.  That  such  an  agreement  is  a 
lobbying  contract,  is  against  public  yiolicy,  and  falls  within 
the  rule  announced  by  the  courts  in  th(*  casi^  relied  on 
by  counsel  for  the  d(»fendant,  there  can  be  no  d(mbt. ' 

In  order  to  disymse  of  the  whole  question,  it  only  re- 
mains for  us  to  cousider  the  nature  of  th(»  servicers  per- 
formed by  the  plaintiff  in  carrying  out  his  part  of  the 
agreement.  It  is  insisted  by  couns(»l  for  the  defendant 
that  such  services  were  illegal,  opposcMl  to  considc^rations 
of  public  policy,  and  wc^ri*  void;  that  plaintiff  cannot  re- 
cover for  such  services,  and  by  thcnr  pcTformance  the  con- 
tract is  brought  within  Uw  rule  last  above  stated.  We  are 
unnble  to  give  our  ass(*nt  to  this  view  of  the  matter.  It 
appears  that  the  srnices  ])(Tfonn(Ml  by  the  plaiiititf  up 
to  and  including  the  time  when  he  had  secured  the  ap- 
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proval  of  the  secretary  of  the  interior  to  the  agreement  of 
the  Indians  granting  a  rebate  or  reduction  of  the  price  of 
the  land  in  question  were  strictly  legitimate  and  proper, 
and  were  such  professional  services  as  were  evidently  con- 
templated by  the  contract  It  further  appears  that  it  was 
the  secretary  of  the  interior  who  first  suggested  a  desire 
on  his  part  for  additional  legislative  authority  before  com- 
pleting the  transaction.  The  plaintiflf  did  not  frame  the 
bill  which  was  prestoted'to  congress,  it  was  drawn  by  the 
secretary  of  ^e  interior,  who  also  procured  it  to  be  intro- 
duced before  both  houses  of  congress.  It  appears,  how- 
ever, that  thereafter  the  plaintiflf  was  called,  or  at  least 
appeared,  before  a  committee  of  each  house,  and  explained 
the  nature  of  the  bill,  and  informed  them  of  its  purpose 
and  effect.  This  service  he  performed  in  a  proper  manner, 
and  it  is  not  shown  that  he  influenced,  or  attempted  to  in- 
fluence, any  member  of  congress  in  order  to  secure  the 
passage  of  the  bill.  The  services  thus  performed  by  the 
plaintiff,  it  would  seem,  were  purely  professional  in  their 
nature,  and  fall  within  the  rule  announced  in  Trist  v.  Child, 
21  WalL  (U.  S.)  441.  They  are  within  the  category  of  pre- 
paring and  presenting  arguments,  and  submitting  them 
to  a  legislative  committee  or  other  proper  authority.  And 
if  the  contract  contained  an  express  agreement  to  perform 
such  services  for  a  contingent  fee,  such  agreement  would 
not  render  it  void.  So  we  are  of  opinion  that  the  con- 
clusion announced  by  our  former  decision  is  right,  but  that 
the  expression  that  the  contract  herein  falls  fully  within 
the  case  of  Richardson  v,  Scott's  Bluff  County  should  be, 
and  it  is  hereby,  disapproved.  We  are  satisfied,  however, 
with  our  modification  of  the  rule  in  that  case,  and  again 
give  it  our  approval. 

For  the  foregoing  reasons,  our  former  opinion  is  ad- 
hered to. 

Affiemed. 
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Ida  F.  Bobjttcher,  Executrix,  et  al.  v.  Lancastee 

County. 

FrtED  Jumc  8,  1906.    No.  13,823. 

1.  Clerks  of  Courts:  Fees.  Before  the  act  amendatory  of  section  3, 
chapter  28,  Compiled  Statutes,  1903,  limiting  the  salary  of  clerks 
of  the  district  court  went  into  effect,  a  clerk  had  collected  the 
fees  for  making  complete  records,  but  died  before  such  records 
were  made.  At  the  request  of  Ms  representatives,  and  after 
said  act  went  into  effect,  his  successor  made  up  these  records  and 
received  the  fees  therefor  from  such  representatives.  In  an 
action  by  the  county  on  the  official  bond  of  such  successor,  T^eld, 
that  he  was  properly  chargeable  with  such  fees. 

2. :  .    Under  said  amendatory  act,  a  clerk  of  the  district 

court  is  required  to  account  for  the  fees  earned  by  him  as  a 
member  of  the  board  of  commissioners  of  insanity. 


:  .     Ordinarily,  under  said  amendatory  act,  the  clerk 

extends  credit  at  his  peril,  and  will  be  required  to  account  for 
the  fees  earned  by  him  for  official  services,  whether  the  same  are 
collected  or  not 


4. :  .     But  the  clerk  Is  not  required  to  account  to  the 

county  for  fees  collected  by  him  for  services  rendered  by  his 
predecessor  before  said  act  went  into  effect,  although  the  act 
was  in  force  when  such  fees  were  collected. 
t         f 

Error  to  the  district  court  for  Lancaster  county:  Al- 
bert J.  Cornish,  Judge.    Affirmed. 

F.  A.  Boehmer  and  Kennedy  d  Learned,  for  plaintiffs  in 
error. 

James  L.  Caldwell,  contra. 

Albert,  0. 

This  is  an  action  on  the  oificial  bond  of  Charles  O. 
Boettcher,  ex-clerk  of  the  district  court  for  Lancaster 
county.  He  was  appointed  to  that  office  on  the  14th  day 
of  September,  1899,  to  fill  a  vacancy  caused  by  the  death 
of  Joseph  H.  Mallalieu,  and  held  until  the  4th  day  of  Jan- 
uary, 1900,  when  he  surrendered  it  to  his  successor,  who 
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had  been  elected  at  the  preceding  general  election.  The 
acts  and  omissions  relied  npon  to  show  a  breach  of  the 
conditions  of  the  bond  are,  in  substance,  that  Boettcher 
failed  to  account  for  the  fees  of  said  office  as  required  by 
the  provisions  of  section  3,  chapter  28,  Compiled  Statutes, 
1903  (Ann.  St.  9029),  which,  so  far  as  is  material  to  the 
present  controversy,  are  as  follows:  "If  the  fees  of  said 
clerk  shall  exceed  sixteen  hundred  ($1,600)  dollars  per 
annum  in  counties  having  less  than  twenl^-five  thousand 
inhabitants,  or  if  the  fees  shall  exceed^  three  thousand 
(f3,000)  dollars  per  annum  in  counties  having  more  than 
twenty-five  thousand  inhabitants  and  less  than  fifty  thou- 
sand inhabitants,  or  if  the  fees  shall  exceed  thirty-five 
hundred  (|3,500)  dollars  per  annum  in  counties  having 
more  than  fifty  thousand  inhabitants  and  less  than  one 
hundred  thousand  inhabitants,  or  if  the  fees  shall  exceed 
five  thousand  (|5,000)  dollars  per  annum  in  counties  hav- 
ing more  than  one  hundred  thousand  inhabitants,  said 
clerk  shall  pay  such  excess  into  the  treasury  of  the  county 
in  which  he  holds  his  office.  Provided  also,  that  the  clerk 
of  the  district  court  of  each  county  shall  on  the  first  Tues- 
day of  January,  April,  July,  and  October  of  each  year 
make  a  report  to  the  board  of  county  commissioners  under 
oath  showing  the  different  items  of  fees  received,  from 
whom,  at  what  time,  and  for  what  service,  and  the  total 
amount  of  fees  received  by  such  officer  since  the  last  re- 
port, and  also  the  amount  received  for  the  current  year. 
Provided  further,  that  if  the  county  board  of  commission- 
ers think  necessary,  said  clerk  may  be  allowed  one  deputy 
at  a  compensation  not  to  exceed  one-half  that  allowed  his 
principal;  and  such  other  assistants  at  such  a  compensa- 
tion and  for  such  time  as  aforesaid  board  may  allow,  and 
that  none  of  said  clerks,  deputies  or  assistants  shall  re- 
ceive any  other  compensation  than  that  accruing  to  their 
office*"  Judgment  was  given  for  the  plaintiff  and  the 
defendants  bring  error. 

In  order  to  understand  what  follows,  it  should  be  kept 
in  mind  that  the  statutory  provision  above  quoted  is 
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amendatory  of  an  act  whereby  the  clerk  was  not  required 
to  account  to  the  county  for  the  fees  earned  by  him,  but 
was  permitted  to  retain  them,  regardless  of  their  aggre- 
gate amount^  as  his  compensation  for  his  ofBcial  services. 
The  amendatory  act  was  passed  without  an  emergency 
clause,  and  was  approved  April  3, 1899. 

Among  other  items  included  in  the  judgment  of  the  dis- 
trict court  are  fees,  aggregating  |1,150.94,  for  nmking  up 
complete  records  which,  in  the  due  and  orderly  conduct  of 
the  clerk's  office,  should  have  been  made  up  by  Boettcher^s 
predecessor,  who  had  collected  the  fees  therefor,  but  failed 
to  do  the  work.  Boettcher,  during  his  incumbency,  did 
this  work,  at  the  request  of  the  representatives  of  his 
predecessor,  and  received  therefor  from  them  the  amount 
of  fees  just  mentioned.  The  defendants  now  coutend  that 
the  court  erroneously  charged  Boettcher  with  the  fees 
he  received  for  making  up  such  records.  In  support  of 
this  contention,  it  is  argued  that  it  was  no  part  of  Boettr 
cherts  official  duty  to  make  up  records,  which  should  have 
been  made  up  by  his  predecessor  in  the  discharge  of  his 
duties,  and  that  whatever  fees  Boettcher  received  for  such 
services  are  for  services  rendered  in  his  private  capacity, 
and  not  in  his  capacity  as  clerk  of  the  district  court. 
Counsel  in  their  brief  say :  The  test  is  whether  Boettcher, 
without  receiving  extra  compensation  therefor,  would  have 
been  compelled  by  proper  procedure  to  make  up  these 
records  which  should  have  been  made  up  by  his  prede- 
cessor. That  is  not  the  test.  Section  31,  chapter  28,  Com- 
piled Statutes,  1903  (Ann.  St.  9057),  provides  that  a 
clerk  of  the  district  court,  and  other  officers  therein  men- 
tioned, may  in  all  cases  require  the  party  for  whom  any 
service  is  to  be  rendered  to  pay  the  fees  in  advance,  or  give 
security.  Prom  this  provision  it  seems  clear  that  the  test 
is  not  whether  he  could  have  been  compelled,  without 
compensation,  to  make  up  these  records,  but  whether,  upon 
the  payment  of  his  fees  therefor,  which  was  done  in  this 
case,  he  could  have  been  compelled  by  proper  procedure  to 
perform  such  services.    Section  444  of  the  code  requires 
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the  clerk  to  make  a  complete  record  of  every  case  de- 
termined; section  445  provides  that  these  records  shall 
be  made  up  in  the  vacation  next  after  the  determination 
of  the  cause.  The  statute  fixing  the  time  within  which 
such  records  shall  be  made  must  be  regarded  as  directory, 
because  it  not  infrequently  happens  that,  becauso  of  the 
shortness  of  the  vacation,  or  other  reasons,  it  is  impossible 
for  the  clerk  to  make  up  a  complete  record  of  each  case 
determined  at  the  preceding  term.  But  the  duty  of  mak- 
ing such  jecord,  like  the  other  duties  of  the  office,  is  a  con- 
tinuing one  that  devolves  upon  each  successive  incumbent. 
It  is  one  that  belongs  exclusively  to  the  clerk  of  the  dis- 
trict court.  No  such  thing  as  a  complete  record  of  a  cause 
made  by  a  private  party,  under  a  contract,  is  known  to 
the  code.  The  duty  of  making  such  record  is  one  that  the 
clerk  is  required  to  perform  at  the  request  of  any  person 
interested,  on  receipt  of  his  fee,  and  the  fact  that  such 
duty  should  have  been  performed  by  a  predec(*ssor  would 
be  no  ground  for  a  denial  of  such  riMjuest  by  the  incum- 
bent, nor  would  it  make  the  services  piTforuKHl  by  him  in 
that  behalf  any  the  less  official.  Tlie  ser\'ic(*s  were  per- 
fiwmed  by  Boettcher  during  his  in(*umb(»ncy.  He  was 
paid  therefor  by  the  representatives  of  his  predecessor. 
The  fees  he  received  for  such  services  are  a  part  of  the 
receipte  of  his  office,  and  are  clearly  within  the  auiendatory 
statute  requiring  him  to  account  for  all  fees  in  excess  of 
the  salary  then^.by  allowed. 

The  trial  court  charged  the  defendants- with  the  fees 
received  by  Boettcher  during  his  incumbc^ucy  for  his  serv- 
ices as  a  member  of  the  board  of  insanity,  amounting  to 
166.30,  and  the  defendants  now  challenge  this  charge.  Sec- 
tion 17,  chapter  40,  Compiled  Statutes,  1903  (Ann.  St. 
9606),  provides  for  the  organization  of  a  board  of  insanity 
in  each  county,  and  that  the  clerk  of  the  district  court 
shall  he  ew  officio  a  member  thereof.  A  subsequent  sec- 
tion fixes  the  compensation  of  members  of  this  board.  This 
act  was  in  force  long  before  the  amendatory  act  regulating 
fees  of  the  clerk  of  the  district  court,  and  requiring  him  to 
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account  therefor,  was  enacted.  The  obvious  purpose  of 
the  amendatory  act  is  to  require  the  clerk  to  account  to 
the  county  for  the  income  of  his  oflSce  over  and  above  a 
certain  sum.  He  is  required  to  account  for  fees  received 
for  official  services  rendered  by  virtue  of  his  office.  His 
services  as  a  member  of  the  board  of  insanity  are  ren- 
dered, anli  the  fees  for  such  services  are  received  by  him, 
by  virtue  of  his  office  as  clerk.  State  v.  Whittemore,  12 
Neb.  252,  seems  to  be  in  point  In  that  case  it  was  sought 
to  compel  a  county  clerk  to  make  a  report  of  all  fees  ire- 
ceived  by  him  by  virtue  of  his  office.  The  county  of  which 
he  was  clerk  contained,  at  that  time,  less  than  8,000  in- 
habitants, and  he  was  therefore  also  ex  officio  clerk  of  the 
district  court.  The  question  arose  whether  he  could  be 
required  to  account,  as  county  clerk,  for  the  fees  received 
by  him  as  clerk  of  the  district  court.  The  court  held  that 
he  must  account  for  such  ft?es.  The  county  clerk,  in  cer- 
tain counties,  is  ex  officio  register  of  deeds,  yet  it  has  never 
been  seriously  questioned  that  the  law  requiring  such 
clerk  to  account  for  the  fees  of  his  office  required  him  to 
account  for  the  fees* received  as  register  of  deeds.  We 
think  the  defendants  were  properly  charged  with  the  fees 
received  for  services  rendered  as  a  member  of  the  board  of 
insanity. 

It  appears  from  the  record  that  at  the  expiration  of  his 
term  fees  amounting  to  $1,344.25,  which  Boettcher  had 
earned  during  his  incumbency,  were  uncollected,  and  the 
question  now  arises  whether  the  defendants  are  chargeable 
with  such  fees.  The  amendatory  statute  requiring  a  clerk 
to  account  for  the  fees  of  his  office  over  and  above  a  speci- 
fied salary  gives  the  county  a  pecuniary  interest  in  the 
services  of  the  clerk  and  the  earnings  of  his  office.  To 
the  extent  of  that  interest,  he  is  the  agent  of  the  county 
and  is  without  authority  to  extend  credit  On  the  con- 
trary, as  we  have  heretofore  seen,  he  has  a  right  to  demand 
his  fees  in  advance,  and  since  the  enactment  of  the  amend- 
ment giving  the  county  a  pecuniary  interest  in  the  income 
of  the  clerk's  office,  it  is  not  only  the  right  of  the  elerk^ 
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but  his  duty,  to  require  payment  or  security  in  advance  of 
the  rendition  of  his  official  services.  It  would  be  an 
anomalous  holding  which  would  permit  one  acting  with 
respect  to  the  same  subject  matter,  in  his  own  behalf  and 
as  agent  for  another,  to  deal  more  generously  with  him- 
self than  with  his  principal. 

The  rule  laid  down  in  SheibJey  v.  Dixon  County,  61  Neb. 
409,  is  that  a  county  clerk  must  account  for  all  fees  earned 
by  him,  whether  collected  or  not.  The  controversy  in  that 
case  arose  from  an  item  for  which  the  clerk  had  made  no 
charge.  It  was  contended  on  behalf  of  the  clerk  that,  hav- 
ing received  no  fee  for  the  services,  he  should  not  be  called 
upon  to  account  for  the  same.  The  court  in  disposing  of 
that  contention  said:  "This  is  hardly  a  tenable  position. 
The  law  cast  upon  him  the  duty  of  colkx^ting  this  fee,  and 
if  he  did  not  do  so,  the  fault  was  with  him,  and  he  should 
be  compelled  to  account  for  the  same."  There  is  no  great 
difference  in  principle  between  making  no  charge  for 
services  and > extending  credit  therefor  whereby  the  fees 
are  lost.  We  are  clearly  of  the  opinion  that  it  was  the 
duty  of  Boettcher  to  colle(it  these  fees,  and  to  the  extent 
that  he  failed  to  do  so,  he  and  his  sureties  are  liable  on  his 
official  bond.  Whether  special  circumstances  might  ex- 
cuse a  clerk  for  a  failure  to  collect  his  fees  is  a  question 
which  does  not  arise  in  this  case. 

It  appears  that  some  of  these  fees  were  collected  by 
Boettcher  after  his  term  of  office  had  expired.  The  ques- 
tion is  raised  whether  his  sureties  are  liable  for  the  fees 
thus  collected  by  him.  But  the  view  we  have  taken  with 
respect  to  the  collection  of  fees  rendei^  it  unnecessary  to 
discuss  this  proposition  because,  if  they  were  liable  for 
all  the  fees  uncollected  at  the  expiration  of  his  term  of 
oflSce,  their  liability  should  not  be  affected  by  the  fact  that 
he  afterwards  collected  some  of  these  fees. 

Another  item  with  which  defendants  claim  they  are  not 
properly  chargeable  is  made  up  of  certain  fec^  earned  by 
Boettcher's  predecessor  before  the  amendatory  act  regu- 
lating the  salary  of  clerks  of  the  district  court  took  effect, 
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and  which  were  collected  by  Boettcher.  We  agree  with 
the  defendants  in  their  contention  that  Boettcher  is  not 
required  to  account  to  the  county  for  these  fees.  While  it 
is  true  they  were  received  by  him  during  his  incumbency, 
yet,  by  the  provisions  of  the  statute  under  which  they  were 
earned,  they  belong  exclusively  to  his  predecessor,  and  the 
liability  of  the  defendants  on  the  bond  aB  to  such  fees  is  to 
his  predecessor  and  not  to  the  county.  Pugh  v.  Evans,  31 
Mo.  App.  290;  Lycett  v.  Wolf,  45  Mo.  App.  489;  Allen  v. 
Cowan,  96  Mo.  193;  Peet  v.  White,  43  la.  400.  As  was 
said  in  the  first  case  cited,  no  public  interest  would  be 
served  by  allowing  money  earned  by  the  former  clerk, 
which  was  within  the  limits  of  his  salary,  to  go  to  the 
county.  But  it  does  not  appear  that  these  fees  earned  by 
Boettcher's  predecessor  were  charged  to  the  defendants  by 
the  trial  court. 

After  allowing  credit  for  the  amount  allowed  the  clerk 
by  law,  the  court  found  a  balance  due  the  county  of 
|2,700.  The  items  which  we  have  heretofore  found  prop- 
(»rly  chargeable  to  the  defendants  aggr^ate  f2,561.49. 
This  amount,  with  accruing  interest,  would  justify  the 
finding  of  the  trial  court,  at  least  so  far  ad  the  defendants 
are  concerned. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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A.  S.  Main  v.  Sherman  County  bt  al. 

FiL&D  June  8,  1906.    No.  13,836. 

Expert  Witness:  Compensation.  One  testifying  as  an  expert  on  a 
subject  requiring  special  knowledge  and  skill,  in  the  absence  of 
a  special  contract,  is  entitled  only  to  the  statutory  fee. 

Erbob  to  the  district  court  for  Sherman  county: 
Betino  O.  Hostbtlbr,  Judge.    Affirmed. 

H.  M.  Mathew,  for  plaintiff  in  error. 

Joseph  PedleTy  contra. ' 

Albert,  O. 

In  this  action  the  plaintiff,  who  is  a  duly  licensed  physi- 
cian, was  called  by  the  prosecution  and  testified  as  an 
expert  witness  in  a  prosecution  for  homicide  in  the  dis- 
trict court  for  the  defendant  county.  He  was  paid  the 
statutory  witness  fees,  but  aften^^ards  filed  a  bill  with  the 
county  board  for  additional  compensation,  claiming  that 
he  was  entitled  to  such  additional  compensation  because 
his  testimony  was  not  that  of  an  ordinary  witness,  but 
such  as  required  special  knowledge  and  skill.  His  claim 
was  rejected,  and,  on  an  appeal  to  the  district  court,  a 
general  demurrer  to  his  petition  was  sustained,  and  judg- 
ment given  accordingly. 

In  our  opinion,  the  demurrer  was  properly  sustained, 
and  our  opinion  is  based  on  no  technical  objection  to  the 
petition,  but  on  the  general  proposition  that  one  testifying 
as  an  expert  on  a  subject  requiring  special  knowledge  and 
skill,  in  the  absence  of  a  special  contract,  is  entitled  only 
to  the  statutory  fee.  We  are  fully  aware  that  the  authori- 
ties are  divided  upon  this  proposition.  Mr.  Rogers  in  his 
work  on  Expert  Testimony  (2d  ed.),  sec.  188,  says: 
"  "There  can  be  no  doubt  that  professional  men  are  not 
entitled,  in  this  country,  to  claim  any  additional  eompen- 
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sation  when  testifying  as  ordinary  witnesses  to  facts 
which  happen  to  fall  under  their  observation.  But  an- 
other question  arises,  when  they  are  summoned  to  testify 
as  to  facts  of  science  with  which  they  have  become  familiar 
by  means  of  special  study  and  investigation,  or  to  express 
opinions  bascnl  upon  the  skill  acquired  from  such  re- 
searches, as  to  conclusions  which  ought  to  be  drawn  from 
certain  given  facts.  Whether  they  can  be  compelled  to 
testify  in  such  cases,  when  no  other  compensation  hais 
been  tendered  than  the  usual  fees  of  witnesses  testifying 
to  ordinary  facts,  is  a  point  upon  which  the  cases  are  not 
in  harmony.  In  this  country  the  cases  are  nearly  balanced, 
and  the  question  must  be  regarded  as  still  an  open  one, 
although  the  weight  of  authority  rather  inclines  to  the 
theory  that  the  expert  may  be  required  to  answer  without 
additional  compensation.^^ 

We  think  it  is  hardly  accurate  to  say  that  the  authori- 
ties are  nearly  balanced.  jOu  careful  examination  of  the 
authorities  it  will  be  found,  we  think,  that,  after  the  elim- 
ination of  the  cases  resting  on  peculiar  constitutional  or 
statutory  provisions,  and  on  local  customs,  the  decided 
weight  of  authority  supports  the  coAclusion  reached  by 
us.  The  following  are  some  of  the  cases  sustaining  our 
conclusion :  Dixon  v.  People,  1 68  111.  179,  39  L.  R.  A.  116 ; 
Flinn  v.  Prairie  County,  60  Ark.  204,  27  L.  R.  A.  669; 
Ew  parte  Dement,  53  Ala.  389,  25  Am.  Rep.  611 ;  State  v. 
Teipner,  36  Minn.  535;  Summers  v.  State,  5  Tex.  App.  365, 
32  Am.  Rep.  573;  Larimer  County  Commissioners  v.  Lee, 
3  Col.  App.  177.  It  has  been  held  that  the  state  may  re- 
quire the  services  of  its  citizens,  without  compensation. 
Bennett  v.  Kroth,  37  Kan.  235, 1  Am.  St.  Rep.  248;  West  v. 
State,  1  Wis.  '269;  Ex  parte  Chamherlain,  4  Cow.  (N.  T.) 
49.  Nor  do  we  think  the  rule  embodied  in  that  conclusion 
so  oppressive  as  it  might  appear  at  first  glance.  The  bene- 
fits of  civil  government,  of  necessity,  carry  with  them 
certain  duties  more  or  less  onerous  to  the  citizen.  It  not 
infrequently  happens  that  the  citizen  is  compelled  to 
serve  the  state  at  a  pecuniary  loss.    When  an  officer  armed 
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with  a  warrant  commands  the  assistance  of  a  citizen  in 
making  an  arrest,  the  latter,  however  valuable  his  time, 
is  not  permitted  to  stand  and  bicker  for  fees.  When 
called  to  serve  as  a  juroj^,  a  citizen  will  not  be  heard  to 
complain  that  the  compensation  fixed  by  law  is  inadequata 
As  to  compensation  in  such  matters,  the  scale  is  fixed 
without  regard  to  calling  or  countenance,  and  the  common 
laborer  and  the  man  of  large  affairs,  rich  and  poor,  learned 
and  unlearned,  are  on  equal  footing.  As  was  said  in  the 
Dement  case,  supra,  quoting  Ordroneaux,  Jurisprudence 
of  Medicine :  "The  administration  of  justice  being  a  source 
of  mutual  benefit  to  all  the  members  of  the  community, 
each  is  under  obligation  to  aid  in  furthering  it,  as  a  mat- 
ter of  public  duty.  As  an  ordinary  witness  or  a  juror, 
every  competent  citizen  may  be  summoned  by  due  process 
of  law  to  appear,  and  render  personal  service  in  court, 
without  right  on  his  part  to  a  special  compensation  for  so 
doing.  His  time  is,  quoad  hoc,  claimed  by  the  public  as  a 
tax  paid  by  him  to  that  system  of  laws  which  protects  his 
rights  as  well  as  those  of  others." 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFPiE  and  Jackson,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Daniel  L.  Johnson,  appellee,  v.  Benjamin  D.  Haywabd 

ET  AL.,  appellants.* 

FnjTD  Jumc  8,  1905.    No.  13,840. 

1.  Seal  Estate  Agents:  Coittbagt:  Statute  of  Frauds.  A  contract 
whereby  one  person  employs  an  agent  to  negotiate  for  the  pur- 
chase of  real  estate  Is  not  a  contract  for  the  creation  of  an  estate 

•Itahearing  allowed.    See  opinion,  p.  166»  po9t 
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or  Ittterest  in  land,  or  trust  or  power  over  or  concerning  lands, 
eta,  within  the  meaning  of  the  statute  of  frauds. 

2.  Vrlndpal  and  Agent:  Tbusts.     Where  one  employed  to  act  as  the 

agent  for  another  in  the  purchase  of  real  estate  becomes  the 
purchaser  himself,  he  will  be  considered  in  equity  as  holding  the 
property  in  trust  for  his  principal,  although  he  purchased  with  his 
own  money,  subject  to  reimbursement  for  his  proper  expenditures 
in  that  behalf. 

3.  Title  to  liand:  Equity.    The  maxim  "prior  in  time,  prior  in  right," 

applied  in  a  contest  between  rival  claimants  under  equitable  titles 
to  real  estate. 

4.  Sridenoe  examined,  and  held  sufficient  to  sustain  the  findings  and 

decree  of  the  trial  court 

V 

Appeal  from  the  district  court  for  Howard  county: 
JAM£8  N.  Paul,  Judge.    Affirmed. 

% 

T.  T.  Bell,  F.  J,  Taylor  and  M,  B.  Reese,  for  appellants. 

D,  L.  Johnson,  A.  A,  Kendall  and  0,  A.  Abbott,  contra. 

Albert,  C. 

In  this  suit  the  plaintiflF  seeks  to  have  a  trust  declared 
and  enforced  with  respect  to  certain  real  testate.  The 
pleadings  are  uniuH-essarily  voluminous,  covering  some 
35  pages  of  the  rcnord.  Reduccnl  to  thiMr  simplest  form, 
the  ultimate  facts  relie<l  upon  by  the  plaintiflf  to  entitle 
him  to  the  reli(»f  sought  are :  That  th(^  defendant,  Renja- 
min  D.  Hayward,  while  under  an  oral  contract  of  agcmcy 
with  the  plaintiff  to  negotiate  on  behalf  of  the  plaintiff 
for  the  purchase  of  certain  real  estate,  negotiated  there- 
for and  bought  the  same  for  his  own  use  and  benefit,  tak- 
ing the  title  thereto  in  the  name  of  the  defendant  Day, 
his  nephew,  who  later  conveyed  to  the  defendant  Mary  F. 
Hayward,  the  wif(*  of  defendant  Reujamin  D.  Hayward, 
in  trust  and  for  the  use  of  her  said  husband;  that  after- 
wards, the  defendants  Mary  F.  Haywanl  and  Renjamin 
D.  Hayward  borrowed  f  1,200  of  the  defendant  Paul,  and 
as  security  therefor  de[)osited  the  conv(»yance  of  the  land 
from  Day  to  :VIary  F.  Hayward,  which  had  not  been  re- 
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corded;  afterw^ards,  Benjamin  D.  Hay  ward,  acting  as  the  \ 
agent  of  his  wife,  entered  into  a  written  contract  with  the 
defendant  Mathiason  for  a  sale  of  the  land  to  the  latter 
for  f 2,700,  receiving  on  the  purchase  price  f  500 ;  that  after- 
wards, Mathiason  entered  into  a  written  contract  with  the 
defendant  Kohler  for  the  sale  of  the  land  to  the  latter  for 
|3,000,  upon  which  there  was  paid  $500.  The  court  found 
for  the  plaintiflf,  took  an  account  of  the  expenditures  and 
charges  of  defendant  Benjamin  D.  Hayward  in  the  prem- 
ises, of  the  amount  due  on  the  Paul  mortgage,  and  the 
amount  due  Kohler  on  account  of  the  f  500  paid  by  him 
on  his  contract  with  Mathiason,  and  entered  a  decree  re- 
quiring a  conveyance  of  the  land  to  the  plaintiflf  upon  pay- 
ment of  the  amount  found  due  Benjamin  D.  Hayward,  and 
made  such  order  for  the  distribution  of  the  proceeds  of 
said  payment  as  would  protect  the  defendants  Paul  and 
Kohler  as  to  the  money  by  them  respectively  advanced  on 
the  land.  The  case  is  here  on  defendant's  appeal,  the  de- 
fendant Paul  not  participating. 

The  contract  of  agency  upon  which  the  plaiptiflf  relies 
rests  wholly  in  parol,  and  no  part  of  the  consideration 
which -the  agent  Hayward  paid  for  the  land  was  advanced 
by  the  plaintiflf,  and  the  principal  contention  of  the  de- 
fendants in  this  caBe  is  that  it  falls  within  the  provisions 
of  section  3  of  our  statute  of  frauds  (ch.  32,  Comp.  St.), 
which  is  as  follows :  "No  estate  or  interest  in  land,  other 
than  leases  for  a  term  not  exceeding  one  year  from  the 
making  thereof,  nor  any  trust  or  power  over  or  concerning 
lands,  or  in  any  manner  relating  thereto,  shall  hereafter 
be  created,  granted,  assigned,  surrendered  or  declared, 
unless  by  operation  of  law,  or  by  a  deed  or  conveyance  in 
writing,  subscribed  by  the  party  creating,  granting,  as- 
signing, surrendering,  or  declaring  the  same.''  Among 
other  authorities  supporting  this  contention  are  the 
following:  Burden  v.  ShcridaUy  36  la.  125;  2  Story, 
Equity  Jurisprudence  (13th  ed.),  sees.  1201,  1201a;  1 
Perry,  Trusts  (5th  ed.),  sec.  135.  The  Iowa  case  just 
x^ited  deserves  more  than  a  passing  notice,  because  it  is 
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hardly  distin5}:ijishablo  on  principle  from  the  case  at  bar. 
As  in  this  case  the  contract  of  agency  was  oral,  and  the 
principal  had  advan(*ed  no  part  of  the  consideration  for 
the  land.  The  court  held  that  the  contract,  being  oral, 
came  within  the  section  of  the  statute  of  frauds  of  that 
state  corresponding  with  that  section  of  our  own  statute 
just  quoted,  and  that,  no  part  of  the  consideration  having 
been  paid  by  the  principal,  the  case  did  not  fall  within 
another  provision,  which  provides  that  the  section  referred 
to  shall  not  apply  where  the  purchase  money,  or  any  por- 
tion thereof,  has  been  received  by  the  vendor.  In  the  ab- 
sence of  an  express  statutory  provision,  part  payment  of 
the  purchase  i)rice  in  and  of  itself  is  nbt  regarded  as  such 
part  performance  of  an  oral  contract  as  will  relieve  against 
the  statute.  It  seems  to  us  that  in  the  defendants'  argu- 
ment, as  well  as  in  the  authorities  cited  in  support  of  it, 
there  is  a  failure  to  distinguish  between  those  cases  where 
an  estate  or  interest  in  land,  or  some  trust  or  power  over 
or  concerning  lands,  is  one  of  the  considerations  of  the  con- 
tract, and  is  acquired  as  a  direct  result  thereof,  and  those 
where  sucli  estate,  interest,  trust  or  power  is  not  such  con- 
sideration, and  is  not  acquired  as  a  direct  result  pf  the 
contract,  but  which  arises  as  a  remote  result  of  the  con- 
tract and  from  an  abuse  of  the  relations  thereby  estab- 
lished. It  is  not  claimed  by  the  plaintiff  that  at  the  time 
he  made  his  contract  with  Hayward  he  thereby  acquired 
any  title,  legal  or  equitable,  to  the  .land,  or  that  any  trust 
or  power  over  or  concerning  the  land  was  thereby  created. 
On  the  contrary,  the  most  he  claims  for  that  contract  is 
that  it  created  between  him  and  Hayward  the  relation  of 
principal  and  agent.  The  land  itself,  or  any  interest  or 
trust  or  power  over  and  concerning  the  land,  was  no  part 
of  the  consideration  moving  from  either  party  to  the  other. 
The  consideration  which  the  plaintiff  agreed  to  pay  was 
the  value  of  Hayward's  service,  and  the  consideration 
moving  from  Hayward  was  the  service  he  undertook  to 
render  as  the  plaintiff's  ^gent.  That  an  oral  contract 
creating  an  agency,  although  for  the  purchase  or  sale  of 
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real  estate,  is  valid,  is  clearly  established  by  the  authori- 
ties. In  one  of  the  head-notes  to  Griffith  v.  Woolworth, 
28  Neb.  715,  the  rule  is  laid  down  that  "where  a  land 
owner  employs  an  agent  to  procure  a  purchaser  for  his 
real  estate  upon  certain  terms  and  conditions,  the  contract 
of  employment  need  not  be  in  wTiting."  This  was  re- 
garded as  the  settled  law  of  this  .state  up  to  the  time  of 
enactment  of  section  74,  chapter  73,  Compiled  Statutes 
(Ann.  St.  10258),  w^hich  took  effect  April  12,  1897,  re- 
quiring every  contract  for  the  sale  of  land  between  the 
owner  thereof  and  any  broker  or  agent  to  sell  the  same  to 
be  in  waiting.  There  Ls  no  similar  provision  in  regard  to 
contracts  for  the  purchase  of  real  estate  by  agents.  In 
the  absence  of  a  statute  like  the  above,  there  is  no  such 
difference  in  principle  between  a  contract  with  an  agent 
to  negotiate  a  sale  and  one  to  negotiate  a  purchase,  as 
would  make  one  fall  within  section  ^  of  the  statute  of 
frauds,  and  the  other  without.  That  the  former  docs  not 
fall  within  the  statute  of  frauds  was  the  view  of  this  court 
in  Griffith  v.  Woohrorthy  supra,  and  this  view  was  recog- 
nized as  sound,  and  actwl  upon  by  the  legislature  by  the 
enactment  of  sec.  74,  supra,  otherwise  there  was  no  ne- 
cessity for  the  enactment  of  that  section.  That  an  oral 
contract  for  the  employment  of  an  agent  to  buy  or  sell 
land  is  not  within  the  statute  of  frauds  is  settled  by  a  long 
line  of  authorities,  which  are  collated  in  29  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  892. 

If  then  it  be  competent,  and  we  are  clearly  of  the  opin- 
ion that  it  is,  to  establish  the  contract  of  agency  by  parol 
testimony,  the  question  then  arises  whether  parol  testi- 
mony is  competent  to  establish  the  trust  in  this  case,  or 
whether  the  plaintiff  will  be  relegated  to  his  remedy  at  law 
for  damages  for  breach  of  contract.  Section  4  of  our  stat- 
ute of  frauds  expressly  provides  that  section  3  shall  not 
be  construed  to  prevent  any  trust  from  arising  or  being 
extinguished  by  implication  or  operation  of  law.  A  similar 
provision  exists  in  all  the  states.  This  provision  includes 
all  resulting  and  con8tructi^'(i  trusts,  or  it  might  be  said, 
14 
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it  includes  all  trusts  which  are  not  created  by  the  express 
terms  of  a  contract.  In  this  case,  the  plaintiff  is  not  seek- 
ing to  enforce  an  (express  trust.  He  is  seeking  to  enforce 
what  he  claims  is  a  trust  which  arises  or  results  from  an 
abuse  of  the  confidential  relations  existing  between  him 
and  the  defendant  Ilayward,  by  virtue  of  their  contract  of 
agency.  The  rule  is  well  settled  that  an  agent  instructed 
to  purchase  property  for  his  principal  will  not  be  per- 
mitted, without  his  principal's  knowledge  and  consent,  to 
become  the  purchaser  of  the  same  property  for  himself; 
and  if  he  makes  such  purchase,  he  will,  although  he  pur- 
chased with  his  own  money,  be  considercMl  as  holding  the 
property  in  trust  for  his  principal,  and  the  latter  upon 
repaying  or  tendering  him  the  amount  of  the  purchase 
price  and  his  reascmable  compensation,  may  by  proper 
proceeding  in  equity  compel  a  conveyance  to  himself- 
Mechem,  Agency,  sec.  457. 

The  case  of  Rose  v,  Eayden^  35  Kan.  106,  like  this  case, 
was  brought  to  enforce  a  trust  in  property  which  the  plain- 
tiff had  bought  in  his  own  name  and  for  his  own  use,  while 
hound  by  an  oral  contract  to  purchase  it  for  the  plaintiff. 
The  plaintiff  had  paid  no  part  of  the  consideration.  There 
the  court  discussed  the  statute  of  frauds  as  affecting  cases 
of  this  kind  at  length,  and  held  that  the  statute  does  not 
apply,  and  that  the  trust  should  be  enforced.  The  case 
contains  an  interesting  review  of  the  leading  authorities 
in  this  class  of  cases.  Among  the  authorities  cited  is 
Jenkins  v.  Eldredge,  3  Stoi-y  (U.  S.  C.  C,),  181,  289,  Avhich 
was  reported  after  the  text  from  Story,  supra^  was  writ- 
ten.   In  that  case  the  learne<l  judge  says: 

"It  appears  to  me,  that  here  a  confidential  relation  of 
principal  a ud  agent  did  exist;  and  that  being  once  shown, 
it  disabh^s  the  party  from  insisting  upon  the  objection, 
that  the  trust  is  void,  as  being  by  parol.  The  very  con- 
fidential relation  of  principal  and  agent  has  been  treated, 
as  for  this  purpose,  a  case  sui  generis.  It  is  deemed  a 
fraud  for  an  agent  to  avail  himself  of  his  confidential 
relation  to  drive  a  bargain,  or  create  an  interest  adverse 
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to  that- of  his  principal  in  the  transaction;  and  that  fraud 
creates  a  trust,  even  when  the  agency  itself  may  be,  nay 
must  be,  only  by  parol.  Bartlett  v.  Pickcrsgill,  1  Eden 
(Eng.),  515;  1  Cox,  Ch.  (Eng.)  15;  4  East  (Eng.), 
577,  note,  and  Lcman  v.  Whitely,  4  Buss.  (Eng.)  *423, 
are,  I  admit,  against  this  doctrine — not  wholly,  but  to  a* 
limited  extent ;  for  the  latter  case  excludes  a  case  of  fraud. 
But  then  Lees  v.  Nuttall,  1  Buss.  &  M.  (Eng.),  53,  ex- 
pressly decides,  that  if  an  agent  employed  to  purchase  an 
estate,  purchase  for  himself  and  on  his  own  account,  he 
becomes  a  trustee  for  the  principal.  In  that  case  the  whole 
agency  and  trust  was  made  out  by  parol,  and  the  purchase 
wajs  from  a  third  person.  Carter  i\  Palmer^  1  Bligh 
(Eng  ),  397,  418,  goes  the  full  length  of  the  same  proposi- 
tion," 

Section  4  of  our  statute  of  frauds,  as  we  have  seen, 
expressly  excepts  from  the  operation  of  section  3  trusts 
which  arise  by  implication  or  operation  of  law.  In  our 
opinion,  the  trust  sought  to  be  enforced  in  this  case  falls 
within  that  exception,  and  should  be  enfore(»d.  We  are 
aware,  as  will  be  seen  from  the  foregoing,  that  there  are 
authorities  holding  a  contrary  doctrine,  but  the  reasoning 
upon  which  they  are  based  is  unsatisfactory,  and  contrary, 
we  think,  to  the  fundamental  maxims  of  equity. 

It  is  insisted  that  the  evidence  is  insufficient  to  sustain 
a  finding  of  any  contract  of  agency  between  the  plaintiff 
and  Hayward.  To  set  out  the  evidence  on  this  point  would 
unduly  extend  this  opinion,  and  after  set  out,  the  most 
that  could  be  urged  in  behalf  of  the  defendants  would  be 
that  it  is  conflicting.  The  witnesses  were  before  the 
trial  court;  that  gave  such  court  advantages  in  weigh- 
ing their  testimony  which  we  do  not  possess,  and  even 
without  allowing  for  that  advantage,  we  should  hesitate, 
in  view  of  the  entire  record,  to  hold  that  the  evidence  is 
not  sufficient  to  sustain  the  finding.  In  this  connection 
our  attention  is  called  to  the  fact  that  the  plaintiff  leased 
the  land  from  the  defendant  Day  after  the  latter  had  ac- 
quired the  legal  title.     This  fact,  if  unexplained,  would 


164  NEBRASKA  REPORTS.  [VOL.  T4 


Johnson  v.  Hay  ward. 


tell  heavily  against  the  plaintiff.  But  his  explanation  is 
that  Hayward  told  him  that  Day  had  offered  the  owners 
$1,500  for  the  land,  that  being  f  lOOlnore  than  the  plaintiff 
had  oflFered;  that  his  offer  had  been  accepted,  and  that 
he  had  got  the  land,  when,  in  truth,  Day's  purchase 
had  been  negotiated  by  Hayward,  and  the  land  was  sold 
to  him  on  the  exact  terms  plaintiff  had  authorized  Hay- 
way  to  buy  it  for  him.  Believing  that  the  land  had  been 
sold  to  Day  in  good  faith,  plaintiff  leased  the  land  from 
Day.  This  explanation  is  not  unreasonable,  and  the  fact 
of  the  leasing,  as  thus  explained,  is  not  inconsistent  with 
plaintiff's  present  claim. 

It  is  also  urged  that  at  the  time  the  contract  of  agency 
was  made,  plaintiff  knew  that  Hayward  had  the  land 
for  sale  as  the  agent  of  the  owner.  It  is  not  quite  clear 
that  Hayward  was  the  agent  for  the  owner  of  the  land, 
but  it  does  appear  that  he  had  listed  it  for  sale  at 
the  request  of  a  company  which  apparently  was  acting 
as  agent  of  the  owner,  and  plaintiff  knew  that  fact.  But 
it  also  appears  that  at  the  time  plaintiff  employed  Hay- 
ward, he  asked  him,  pointedly,  whether  there  was  any 
reason  why  he  could  not  act  for  him  in  the  purchase  of  the 
land,  and  was  assured  by  Hayward  that  there  was  none. 
In  the  face  of  this  statement  we  think  the  plaintiff  had  a 
right  to  assume  that  there  was  nothing  in  the  terms  on 
which  the  lands  were  listed  with  Hayrv^ard  that  would  be 
inconsistent  with  Hayward's  acting  for  him  in  negotiating 
a  purchase  of  the  land.  The  mere  listing  of  property 
with  a  broker  for  sale  does  not  necessarily  constitute  the 
broker  the  owner's  agent  to  make  the  sale;  under  such 
circumstances  the  broker  is  frecfi'Mitly,  and  with  perfect 
propriety,  the  agent,  not  of  the  owner,  but  of  the  pur- 
chaser. 

It  is  strenuously  urged  that  both  Day  and  Mrs.  Hay- 
ward are  innocent  purchasers,  and  took  their  respective 
titles  in  good  faith,  and  not  in  trust  for  Benjamin  D. 
Hayward.  Day  never  advanced  but  flOO  of  the  purchase 
price.    He  never  saw  the  land,  and  his  contract  therefor 


Voii.  74]  JANUARY  TERM,  1905.  165 


Johnson  y.  ITaywarcl. 


was  kept  in  the  safe  of  his  uncle  Benjamin  D.  Ilaywaril 
When  the  time  came  to  take  his  deed,  he  decided  not  to 
take  the  land,  and  his  f  100  was  returned  to  him  in  the 
form  of  a  check  from  his  said  uncle.  About  one  month 
later,  he  quit<;laimed  to  Mrs.  Hay  ward,  his  aunt,  and 
the  wife  of  Benjamin  D.  Hay  ward.  As  we  have  seen,  the 
flOO  paid  Day  for  his  relinquishment  came  from  his  uncle ; 
the  rest  of  the  money  required  for  Mrs.  Haj^vard's  pur- 
chase was  borrowed  on  the  joint  note  of  herself  and  her 
said  husband ;  the  money  thus  raised  was  deposited  in  the 
bank  to  the  credit  of  the  husband,  and  checked  out  to  pay 
for  the  land  by  him  and  in  his  own  name.  In  short,  the 
husband,  Benjamin  D.  Hayward,  seems  to  be  the  central 
figure  in  all  these  several  family  transactions.  From 
all  the  facts  and  cii'cumstances  Ave  think  the  trial  court 
was  warranted  in  finding  that  Day  and  Mrs.  HayAvard 
were  mere  instrumentalities  employed  by  Benjamin  D. 
Hayward  to  hold  the  beneficial  title  to  the  property  to 
his  own  use. 

Another  contention  of  the  defendants  is  that  Mathia*son 
and  Kohler,  respectively,  are  innocent  purchasers,  and  are 
entitled  to  hold  the  land  as  against  the  plaintiff.  So  far 
as  the  money  paid  by  them,  or  either  of  them,  is  concerned, 
they  are  fully  protected  by  the  decree.  Mathiason  had 
already  transferred  his  interest  to  Kohler,  and  the  decree 
affects  Kohler  only  in  so  far  as  it  requires  the  conveyance 
of  the  land  to  the  plaintiff,  instead  of  to  him.  The  decree 
provides  for  the  payment  to  him  of  the  amount  he  had 
invested  in  the  land.  But  (neither  Mathiason  nor  Kohler 
come  under  the  general  rule  applicable  to  innoc(»nt  pur- 
chasers. Neither  of  them  had  any  legal  title.  Whatever 
title  they  had  was  purely  equitable.  It  is  a  familiar  rule 
of  equity  that  where  the  equities  are  equal,  that  which  is 
prior  in  point  of  time  shall  prevail.^  Elaborating  on  that 
rule  in  Boone  v.  Chiles^  10  Peters  (U.  S.),  176,  the  court 
say: 

"A  purchaser  with  notice  may  protect  himself  under  a 
purchaser  by  deed  without  notice;  but  cannot  do  it  by 
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purchase  from  one  who  holds  or  claims  by  contract  only; 
the  cases  are  wholly  distinct.  In  the  former,  the  pur- 
chaser with  notice  is  protected;  in  the  latter,  he  has  no 
standing  in  equity,  for  an  obvious  reason — that  the  plain- 
tiff's elder  equity  shall  prevail,  unless  the  defendant  can 
shelter  himself  under  the  legal  title,  acquired  by  one 
whose  conscience  was  not  affected  with  fraud  or  notice, 
and  who  can  impart  his  immunity  to  a  guilty  purchaser, 
as  the  representative  of  his  legal  rights,  fairly  acquired 
by  deed,  in  such  a  manner  as  exempts  him  from  the  juris- 
diction of  court  of  equity." 

To  the  same  effect  are  the  following:  Smith  v.  Orton, 
18  L.  ed.  (U.  S.)  62;  Woods  v.  DiUe,  11  Ohio,  455; 
Anketcl  v.  Converse^  17  Ohio  St.  11;  Worden  v.  Crist,  106 
111.  326. 

As  the  plaintiff  in  this  cause  was  first  in  time,  under 
the  well  known  maxim  of  equity,  he  must  be  held  to  be 
first  in  right. 

In  our  opinion,  the  decree  of  the  district  court  is  just 
and  equitable,  and  ought  to  be  aflftrmed. 

DuFFiE  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  April  5, 
1906.    Judgment  of  affirmance  adhered  to: 

A  broker  whose  underlaWng  merely  is  to  find  a  purchaser  at  a  price 
fixed  by  the  seUer,  or  at  a  price  which  shall  be  satisfactory  to  the 
seller  when  he  and  the  purchaser  meet,  is  in  reality  only  a 
middleman,  whose  duty  is  performed  when  the  buyer  and  seUer 
are  brought  together, 

DUFFIE,  C. 

Because  of  Johnson's  knowledge  that  Hayward  was 
acting  for  the  Fidelity  Trust  Company  of  Kansas  City, 
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and  had  this  land  listed  on  his  books  Avhen  the  offer  of 
|1,400  was  forwarded  to  the  comiJauy,  we  had  doubts 
whether  Johnson  ought  to  rely  upon  Hayward's  rep- 
resenting hlni  in  the  transaction,  and  tlu^efore  recom- 
mended a  rehearing  in  the  case.  If,  at  the  time  Johnson 
employed  Hay  ward,  he  knew  that  tlie  latter  was  already 
acting  as  agent  for  another  in  the  sale  of  this  land,  then 
he  had  knowledge  that  Hay  ward  could  not  properly  act 
for  him  in  the  capacity  of  agent,  and  ordinarily  would 
have  no  right  to  rely  upon  his  doing  so.  It  was  upon  this 
ground  alone  that  a  rehearing  was  allowed,  and  not  be- 
cause we  had  any  doubts  of  the  correctness  of  our  former 
opinion  upon  the  other  questions  involved.  In  order  that 
this  phase  of  the  case  may  be  understood,  it  will  be  neces- 
sary to  state  some  facts  not  set  out  in  the  former  opinion. 
In  1900  the  plaintiff's  wife  owned  the  northeast  quar- 
ter of  section  15,  township  16,  range  10  west,  in  Howard 
county,  Nebraska.  He  bought  of  the  owners  of  the  fee 
the  adjoining  northwest  quarter  of  section  14, 145  acres  of 
which  was  subject  to  a  mortgage  held  by  one  Newton. 
This  mortgage  was  in  process  of  foreclosure,  a  decree 
having  been  entered  for  fl,577.14,  a  sum  in  excess  of  the 
real  value  of  the  land  at  that  date.  Johnson  desired  this 
landy  and  was  seeking  the  owner  of  the  mortgage  for  the 
double  purpose  of  saving  the  expense  of  a  sale  on  the 
decree  of  foreclosure  and  of  purchasing  the  mortgagee's 
right  in  the  decree  at  what  would  be  the  fair  cash  value 
of  the  land.  He  was  not  able  to  get  into  communication 
with  the  parties  representing  Newton,  and  a  sale  under 
the  decree  took  place,  Newton  being  the  purchaser  and 
receiving  the  sheriff's  deed.  The  conditions  then  existing 
were  these:  Johnson's  wife  owned  the  northeast  quarter 
of  section  15,  Newton  the  west  145  acres  of  the  north- 
west quarter  of  section  14  adjoining  her  on  the  east,  and 
Joltnson  the  east  15  acres  of  the  northAvest  quarter  of 
section  14,  Newton's  145  acres  lying  between  the  land 
owned  by  Johnson  and  Mrs.  Johnson.  Johnson  desired 
the  whole  half-section,  and  in  order  to  obtain  time  in 
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which  to  find  and  oommunicate  with  NeAvton's  represent- 
atives, Johnson  set  out  to  appeal  from  the  decree  of  con- 
firmation in  the  foreclosure  case.  Hayward,  who  had 
been  his  agent  in  all  his  other  matters  in  Howard  county 
up  to  this  time,  had  heim  appointed  guardian  ad  litem  for 
one  of  the  minor  defendants  in  the  foreclosure  proceed- 
ings, and,  knowing  this,  Johnson  employed  another  at- 
torney, one  Nunn,  to  prosecute  his  appeal.  Sometime 
after  the  foreclosure  sale,  Johnson  and  Hayward  were 
driving  in  the  country,  and,  the  matter  of  the  foreclosure 
coming  up,  Hayward  informed  Johnson  that  he  was  not 
attorney  for  the  plaintiff,  and  thereupon  Johnson  em- 
ployed him  to  assist  Nunn  in  the  appeal  to  the  supreme 
court.  This  conversation  and  employment  is  denied  by 
Hayward,  but  is  conclusively  established  by  his  own  let- 
ters to  Johnson,  upon  whom  he  drew  for  funds  to  defray 
the  expense  of  the  appeal,  as  well  also  as  by  the  testimony 
of  Nunn.  Under  date  of  January  9,  1901,  Hayward  wrote 
Johnson :  "There  are  no  appeal  bonds  here  ♦  ♦  ♦  but 
if  you  dei?ire  I  will  prepare  one  and  send  to  you."  Jami- 
ary  18  he  wrote:  "Bond  in  case  of  N'ctrton  v.  McCracken 
received,  and  filed  as  of  this  date.  Also  approved."  Feb- 
ruary 12  he  wrote  as  follows :  "In  case  of  Newton  v.  Mc- 
Craeken  the  transcript  has  been  made  and  served.  ♦  ♦  ♦ 
You  can  send  on  these  costs,  and  we  will  get  the  matter 
started."  February  27  he  wrote:  "Do  you  want  the  bill 
of  exceptions  made  in  Newton  v.  McVrackenf  It  will 
have  to  be  done  on  the  lOth  inst.  Wire  answer  tonight." 
March  20  he  wrote  the  following:  "I  will  file  the  case  of 
Neicton  v.  McCracken  in  the  supreme  court  at  once,  and 
have  drawn  on  you  for  fSO,  for  costs,  as  per  your  tele- 
gram." 

That  he  was  acting  as  Johnson's  attorney  in  the  appeal 
cannot  be  doubted,  however  strongly  he  may  deny  the 
fact.  Previous  to  the  time  when  the  appeal  should*  be 
perfected,  Johnson,  who  lived  in  Omaha,  was  called  to 
Alaska,  and  did  not  return  until  sometime  in  Augast. 
Hayward,  who  had  received  the  money  to  perfect  the  ap- 
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peal,  neglected  to  file  the  papers,  and  the  appeal  failed.  A 
deed  was  issued  to  Newton,  the  purchaser  at  the  sheriff's 
sale.  After  Johnson's  return  from  Alaska,  he  learned 
from  Hayward  that  the  appeal  had  not  been  perfected, 
and  also  that  the  Fidelity  Trust  Company  of  Kansas  City 
had  charge  of  the  land.  During  all  the  time  previous  to 
this,  Hayward  had  been  Johnson's  attorney  in  his  efforts 
to  secure  this  land,  and  to  find  someone  who  had  author- 
ity to  deal  with  it.  On  learning  that  the  land  was  in  the 
hands  of  the  Fidelity  Trust  Company,  Johnson  asked 
Hayward  if  he  was  in  a  position  to  represent  him  in  the 
purchase  of  the  land,  and  Hayward  replied  that  he  was. 
Johnson  then  said  to  him:  "Make  them  an  offer  of  $1,400. 
Send  It  by  wire,  and  get  a  reply  this  afternoon  before  I 
leave  for  Omaha."  Hayward  wired  the  offer  to  the  Fi- 
delity Company,  as  follows :  "9-21-01.  Have  offer  $1,400 
cash  McCracken  land.  Wire  answer  today."  The  Fidel- 
ity Company  wrote  in  reply  as  follows:  "We  have  your 
telegram  of  today  reading  *Ha\^e  offer  |1,400  cash  Mc- 
Cracken land.  Wire  answer  today.'  We  immediately 
upon  receipt  of  your  wire  wired  the  owner  advising  him  of 
the  offer,  and  recommending  acceptance.  It  is  possible 
we  may  get  a  reply  from  him  before  the  close  of  business, 
which  is  at  one  o'clock  on  Saturday;  and  if  so,  we  will 
promptly  advise  j'ou.  If,  however,  the  message  is  not 
received  until  later,  we  will  advise  you  promptly  Monday 
morning,  or  as  soon  as  the  message  comes  to  hand."  New- 
ton, in  the  meantime,  had  become  insane,  and  nothing 
further  was  done  in  the  matter  until  November  19,  1901, 
when  Fred  C.  Gowing,  guardian  for  Newton,  wrote  the 
Fidelity  (^ompany  as  follows:  "023,900.  McCracken, 
held  by  Hiram  C.  Newton  of  Troy,  N.  H.,  I  find  needs  at- 
tention, as  I  have  just  become  his  guardian  as  he  has  had 
a  long  sickness  and  has  become  insane.  If  the  party  will 
take  the  property  now  at  the  fl,400,  I  will  forward  the 
necessary  papers,  if  you  will  tell  what  form  will  be  re- 
quired." November  21,  1901,  the  Fidelity  company  wrote 
Hayward  asking  if  it  would  be  possible  to  secure  a  re- 
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newal  of  the  offer  of  $1,400  cash  for  the  property,  and 
advising  him  that  the  oITit  would  be  accepted.  And  on 
the  26th  of  November  Hayward  wired  the  Fidelity  Com- 
pany as  follows:  "Have  sold  McCraclien,  |1,400  cash. 
Wire  acceptance."  In  the  meantime,  and  on  October  3d, 
1901,  Hayward  had  written  Johnson  as  follows:  "D.  L. 
Johnson,  Omaha,  Nebraska.  I  have  had  no  reply  thus 
far  relative  to  the  offer  on  the  McCracken  land.  I  wrote 
them  again  Monday,  and  expect  an  answer  of  some  kind 
soon.  I  do  not  understand  the  delay.  As  soon  as  I  hear 
I  will  write  you.    Yours,  B.  D.  Hayward." 

Hayward  now  says  that  the  second  offer  made  the 
Fidelity  Trust  Company  of  $1,400  for  the  land  was  made 
on  behalf  of  Day,  but  in  the  meantime  he  had  led-John- 
son  to  believe  that  he  was  acting  for  him  in  the  purchase. 
It  clearly  appears  from  the  facts  above  sbited  that  Hay- 
ward had  no  authority  to  make  a  sale  of  this  land.  At 
the  most  his  employment  by  the  Fidelity  Trust  Company 
was  to  act  as  a  middleman  to  secure  offers  on  the  land  and 
to  bring  the  parties  together. 

Let  us  see.  how  the  matter  stood  when  the  pretended 
sale  was  made  to  Day.  Newton  had  become  insane,  and  a 
guardian  of  his  person  and  estate  had  been  appointed. 
This  terminated  the  agency  of  the  Fidelity  Company  for 
Newton.  The  guardian  employed  that  company  to  obtain 
a  renewal  of  the  offer  of  $1,400  for  the  land,  and  the  com- 
pany employed  Hayward  for  the  same  purpose.  The  com- 
pany and  Hayward  were  not  agents  in  the  full  sense  of 
that  term;  they  were  middlemen  to  secure  from  a  fonner 
proposed  purchaser  the  renewal  of  a  former  offer  made 
for  the  land-  They  come  fully  within  the  definition  of 
Chief  Justice  Dixon  in  f^tctcart  v.  Mather,  32  Wis.  344, 
where  he  says:  "A  broker  whose  undertaking  merely  is 
to  find  a  purchaser  at  a  price  fixed  by  the  s(41er,  or  at  a 
price  which  shall  be  satisfactory  to  the  seller  when  he 
and  the  purchaser  meet,  is  in  reality  only  a  'middleman,' 
whose  duty  is  performed  when  the  buyer  and  seller  are 
brought  together."    The  case  comes  fully  within  the  rule 
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announced  in  that  case  and  followed  in  Barry  v.  Schmidt y 
57  Wis.  172,  46  Am,  R.  35.  But  if  we  admit  that  Hay- 
ward  was  agent  of  the  Fidelity  Company  in  the  fullest 
sense  of  that  word,  still  he  had  been  employed  by  Johnson 
long  prior  to  his  engagement  by  the  company,  and  his 
services ^nd  his  duty  were  due  to  Johnson,  and  not  to  the 
company  who  afterwards  employed  him  in  the  same  mat- 
ter. It  is  true  that  Hay  ward,  if  his  employment  by  the 
company  required  of  him  the  exercise  of  any  judgment  re- 
lating to  the  price  to  be  asked  for  the  land  or  the  character 
of  the  proposed  purchaser,  should  have  informed  it  of  his 
employment  by  Johnson  to  purchase  for  him;  but  that 
Johnson  owed  the  company  any  such  duty,  or  that  he 
should  have  refused  to  continue  Hayward  as  his  agent  on 
learning  that  the  land  had  been  listed  with  him,  is  not 
demanded  by  any  rule  of  law  or  morals.  Hayward,  as 
Johnson's  agent,  owed  him  the  duty  of  honesty  and  fidel- 
ity in  the  business  for  which  he  was  employed.  If  he 
wished  to  become  owner  of  the  land,  he  should  at  least 
have  informed  his  principal  that  he  could  no  longer  act 
for  him  in  the  matter,  and  place  him  in  a  position  where 
he  could  have  protected  his  interest  by  his  own  efforts 
or  by  employing  another  agent,  and  we  doubt,  even  had 
he  renounced  his  employment,  whether  the  law  would 
have  allowed  him  to  become  a  purchaser  of  the  property 
without  Johnson's  consent,  for,  as  well  said  by  Judge 
Sanborn  in  Trice  v.  Comstock,  121  Fed.  620 :  "Wherever 
one  person  is  placed  in  such  a  relation  to  another  by  the 
act  or  consent  of  that  other,  or  by  the  act  of  a  third  per- 
son, or  of  the  law,  that  he  becomes  interested  for  him,  or 
interested  with  him,  in  any  subject  of  property  or  busi- 
ness, he  is  in  such  a  fiduciary  relation  with  him  that  he 
is  prohibited  from  acquiring  rights  in  that  subject  antag- 
onistic to  the*  person  with  whose  interests  he  has  become 
associated."  We  recommend  that  the  former  opinion  be 
adhered  to. 


Albert  and  Jackson,  CC,  concur. 
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By  the  Court :   For  the  reasons  stated  in  the  forgoing 
opinion,  the  former  opinion  is  adhered  to. 

Affirmed. 


John  F.  Anthes,  appellee,  v.  John  Schroeder  et  al., 
appellants,  john  s.  thompson,  appellee. 

Filed  June  8,  1905.    No.  13,845. 

1.  Equity.     The  mere  fact  that  a  creditor  has  been  persistent  and 

determined  in  his  efforts  to  collect  his  debt,  and  has  resorted  to 
unnecessarily  expensive  and  vexatious  means  to  that  end,  affords 
no  just  ground  for  denying  him  equitable  relief  in  the  enforce- 
ment of  his  debt. 

2.  Estoppel.    Where  one  by  his  conduct  induces  another  to  act  on  the 

supposition  that  certain  conditions  exist,  he  will  not  be  heard  to 
deny  the  existence  of  such  conditions  where  the  other  would  be 
prejudiced  by  such  denial. 

3.  Subrogation.    Ordinarily,  a  junior  mortgagee  is  not  entitled  to  be 

subrogated  to  a  lien  which  did  not  exist  when  his  mortgage 
was  taken. 

4.  Evidence  examined,  and  held  to  show  sufficiently  that  the  lien  to 

which  plaintiff  seeks  to  be  subrogated  existed  at  the  time  his 
mortgage  was  taiten. 

5.  Laches.    The  facts  disclosed  by  the  record  held  insufficient  to  show 

that  the  plaintifiT  has  been  guilty  of  such  laches  as  to  deprive 
him  of  his  right  to  be  subrogated  to  a  superior  lien. 

Appeal  from  the  the  district  court  for  Clay  county: 
Leslie  G.  Hurd,  Judge.    Affirmed. 

John  C,  Hartigan,  for  appellants. 

William  M,  Clark  and  Ocorge  H,  Hastings^  for  appellee 
Anthes. 

M.  A.  Hartigan,  for  appellee  Thompson. 

Albert,  C. 

This  suit  as  originally  brought  involved  the  question  of 
marshaling  assets  and  subrogation.    Plaintiff  was  denied 
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relief  in  the  court  below,  and  appealed  to  this  court,  where 
the  decree  of  the  district  court  was  reversed.  In  the  opin- 
ion, which  is  reported  in  68  Neb.  370,  it  was  definitely  de- 
cided that  the  plaintiff  was  entitled  to  subrogation.  In 
that  opinion  will  also  be  found  a  somewhat  extended  state- 
ment of  the  facts  necessary  to  an  understanding  of  the  caBe. 

On  the  second  trial  in  the  district  court  the  case  was 
submitted  on  the  same  petition,  but  by  the  subsequent 
pleadings  in  the  cause,  filed  after  it  had  been  remanded  to 
the  district  court,  certain  new  issues  were  raised,  w^hich 
will  sufficiently  appear  in  the  discussion  which  follows. 
A  second  trial  in  the  district  court  resulted  in  a  finding  for 
the  plaintiff,  and  a  decree  subrogating  him  to  Thompson's 
mortgage  lien  on  the  Jefferson  county  land,  and  the  case  is 
now  here  on  an  appeal  from  that  decree. 

One  defense  urged  at  this  time  is  that  the  conduct  of  the 
plaintiff  in  his  efforts  to  enforce  his  debt  has  been  so  in- 
equitable and  unconscionable  as  4:o  deprive  him  of  any 
right  to  equitable  relief.  On  that  proponition,  like  every 
other,  we  are  limited  to  the  record.  While  it  would  seem 
from  the  record  that  the  plaintiff  might  have  attained  his 
object  with  less  litigation,  and  at  less  expense  to  himself 
and  his  debtor,  the  most  that  can  be  said  of  it  is  that  it 
shows  a  persistent  and  determined  effort,  perhaps  not  al- 
ways wisely  directed,  on  the  part  of  the  plaintiff  to  collect 
his  debt,  but  does  not,  so  far  as  we  are  able  to  learn,  bring 
him  within  any  rule  of  equity  which  would  deny  him  the 
use  of  the  only  remedy  left  for  the  enforcement  of  what 
must  be  admitted  to  be  a  lawful  claim. 

Another  defense  urged  is  that  the  plaintiff  by  reason  of 
laches  has  lost  his  right  to  claim  subrogation.  We  have 
been  referred  to  no  laches  of  which  he  has  been  guilty 
since  this  court  held  that  he  was  entitled  to  subro- 
gation, nor  floes  it  appear  tliat  the  alleged  laches  have 
been  in  any  way  prejudicial  to  third  persons.  Where  the 
rights  of  third  parties  had  not  intervened,  subrogation 
was  allowed  after  a  delay  of  ten  years,  in  Home  Invest- 
mefit  Co,  V.  Clarson,  15  S.  Dak.  513;  of  seven  ye^rs,  iu 
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Kinkead  v.  Ryan,  64  N.  J.  Eq,  454;  of  four  years,  in 
Darrow  v.  SummerhiUy  24  Tex.  Civ.  App.  208. 

It  is  insisted  that  Thompson's  JelTerson  county  mort- 
gage was  given  afU^r  the  plaintifF^s  mortgage  on  the  Clay 
county  land,  and  tliat  the  plaintiff  is  not  entitled  to  be 
subrogated  to  a  lien  which  did  not  exist  wh(m  his  mortgage 
was  taken.     The  rule  invoked  is  sound  (Sheldon,  Subroga- 
tion,   sec.    67),    but   the   evidence,    we   think,    does   not 
bring  this  case  within  that  rule.    In  reaching  that  conclu- 
sion we  have  assumed,  as  it  was  assuuKHl  on  the  argument, 
that  plaintiflF's  renewal  note  and  mortgage*  taken  January 
2,  1896,  places  him  in  no  hotter  plight  than  he  was  in  by 
virtue  of  his  original  mortgage,  which  is  dated  March  29, 
1905.      Schroeder  testifies  positivel.v  that    the   Jefferson 
county  mortgage  to  Thompson  was  given  after  the  mort- 
gage to  the  plaintiff,  referring  of  course  to  the  original 
mortgage.     This  evidence  is  not  only  contradictd  by  the 
plaintiff,  but  is  considerably  discredited  by  the  facts  and 
circumstances  surrounding  the  entire  transaction.    When 
the  negotiations  for  the  loan  from  Thompson  were  pend- 
ing, the  plaintiff  held  the  title  to  the  Clay  county  land, 
Schroeder  having  merely  a  contract  with  him  for  its  pur- 
chase.    The  arrangement  appears  to  have  been  that,  to 
enable  Schroeder  to  make  the  loan  from  Thompson,  the 
plaintiff  was  to  convey  the  fee  title  to  him,  and  take  back  a 
second  mortgage  for  the  balance  of  the  purchase  price. 
This  mortgage  was  to  be  junior  to  Thompson's.    Thomp- 
son at  first  intended  to  take  the  Clay  county  land  alone  as 
security,  but  before  closing  the  loan  insisted  upon  and  ob- 
tained a  mortgage  on  the  Jefferson  count.y  land.    The  mort- 
gage on  the  Jefferson  county  land,  although  dated  one  day 
later  than  the  mortgage  on  tbe  Clay  county  land,  was  a 
part  of  the  same  transaction.     It  would  seem  from  the 
record  that  the  two  mortgages  were  delivered  at  the  same 
time,  and  before  the  money  realized  on  the  loan  was  paid. 
Plaintiff's  mortgage  bears  even  date  with  the  mortgage  on 
the  Jefferson  county  land.     Taking  the  evidence  on  this 
point  as  a  whole,  and  the  nature  and  object  of  the  several 
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transactions,  we  are  not  required  to  indulge  any  violent 
presumptions  in  favor  of  the  findings  of  the  trial  court  to 
sustain  its  findings  against  the  defendants  on  this  point 

Another  defense  strenuously  urged  is  that,*,  at  the  time 
the  mortgage  on  the  Jefferson  county  land  was  given,  it 
was  orally  agreed  between  Schroeder  and  Thompson  that 
it  should  be  effective  only  in  case  the  Clay  county  land 
proved  insufficient  to  satisfy  the  debt.  We  think  the  trial 
court  very  properly  held  against  the  defendants  on  this 
I)roposition.  Thdre  is  nothing  on  the  face  of  the  mortgage 
on  the  Jefferson  county  land  to  indicate  that  it  was  not 
security  for  the  Thompson  loan  as  fully  and  effectively  as 
was  the  mortgage  on  thc^  Clay  county  land,  given  to  secure 
the  same  debt.  Plaintiff'  tc\stified  that  it  was  1inderstoo<l 
between  him  and  Schroeder  that  the  Thompson  loan  should 
be  secured  by  morti^age  on  both  these  tracts  of  land,  and 
that  he  was  thtreby  induced  to  convey  the  Clay  county 
land  to  Schroeder  and  take  a  second  mortgage  for  the  re- 
mainder of  the  purchas^(*  price.  By  giving  two  mortgages 
to  Thompson,  without  incorporating  the  alleged  oral  agree- 
ment in  either  of  them,  Schroeder  effectively  gave  it  out  to 
the  world  that  the  Clay  county  land  and  the  Jefferson 
county  land  were  both  and  alike  liable  for  the  satisfaction 
of  the  debt.  After  the  plaintiff  had  acted  upon  conditions 
as  they  were  made  to  appear  to  be  by  Schroeder's  own  act, 
Schroeder  cannot  now  be  heard  to  urge  a  secret  agreement 
between  himself  and  Thompson,  the  effect  of  which  would 
he  to  deprive  the  plaintiff  of  any  right  to  which  he  was 
entitled  by  virtue  of  the  conditions  as  they  were  thus  made 
to  appear.  In  other  words,  having  induced  the  plaintiff  to 
act  on  tlie  supposition  that  certain  conditions  existed 
which  would  give  the  plaintiff  a  right  to  be  subrogated  to 
the  lien  of  Thompson,  he  cannot  now  be  heard  to  say  that, 
by  virtue  of  a  scM^'ret  agreement  with  Thompson,  such  con- 
ditions did  not  exist. 

In  our  judgment  the  decree  of  the  district  court  ought 
to  be  affirmed,  and  it  is  so  recommended. 

DuFFiE  and  Jackson,  CC,  concur. 
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By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Afpibmed, 


Adolph  Rosenberg  v.  John  C.  Sprecher.* 

Filed  June  8.  1905.    No.  13,801. 

Tenancy:  Holding  Over:  Presumption.  Where  a  tenant  holds  over 
his  term,  the  law  presumes  a  continuation  of  his  original  tenancy 
for  another  like  term,  but  this  presumption  is  not  conclusive. 

:  Action.    To  sustain  an  action  for  the  use  and  occupation  of 

real  estate,  the  relation  of  landlord  and  tenant  must  exist  be- 
tween the  parties  by  agreement,  either  express  or  implied 

:  Election.    Where  a  tenant  holds  over  his  term,  the  landlord 


has  the  option  to  treat  him  as  a  trespasser  or  as  a  tenant  for 
a  new  term,  and  the  exercise  of  that  right  by  the  landlord  is 
conclusive  against  him,  and  he  cannot  impose  new  terms  upon 
the  tenant  without  his  consent. 

4.  The  instructions  given  by  the  court  in  this  case  examined,  and  held 
not  to  conform  to  the  issues  and  erroneous. 

Error  to  the  district  court  for  Colfax  county:  James 
A.  Grimison,  Judge.    Reversed, 

George  W.  V^^crtz,  for  plaintiff  in  error. 

George  E.  Thomas^  ^contra. 

Jackson,  C. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of 
the  district  court  for  Colfax  county.  The  defendant  in 
error,  who  will  hereinafter  be  styled  plaintiff,  instituted 
an  action  in  the  court  below  against  the  plaintiff  in  error, 
who  will  luTeinafter  be  styled  defendant,  to  recover  rent 
which  he  claimed  from  the  defendant  for  the  use  and  oc- 
cupancy of  plaintiff's  property,  and  for  certain  moneys 

♦  Rehearing  allowed.     See  opinion,  p.  183,  post. 
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which  he  claimed  to  have  expended  for  the  defendant,  and 
which  the  defendant  promised  to  repay.  The  allegations 
of  the  petition  important  to  the  inquiry  may  be  summed 
up  as  follows :  That  on  the  17th  day  of  March,  1902,  the 
defendant  was  and  had  been  plaintiff's  tenant  from  month 
to  month,  and  as  such  in  the  occupancy  of  a  certain  store 
building  at  an  agreed  monthly  rental  of  $50  a  month,  pay- 
able in  advance;  that  on  that  date,  at  defendant's  request, 
plaintiff  furnished  and  turned  over  to  the  defendant  for 
his  use  as  such  tenant  an  additional  room  in  the  building, 
under  agreement  between  the  plaintiff  and  defendant  that 
defendant  was  to  pay  plaintiff  on  account  of  such  addi- 
tional room  and  additional  rental  of  |10  a  month;  that 
on  the  1st  day  of  April,  1902,  the  defendant  refused  to 
pay  the  plaintiff  the  additional  rent  contracted  for,  for 
the  period  between  March  17  and  March  31  inclusive,  arid 
that  thereupon  the  plaintiff  notified  said  defendant  to 
vacate  said  building  and  to  cease  to  occupy  the  same  by 
May  1,  1902 ;  and  at  the  same  time  notified  the  defendant 
that  if  he  continued  to  use  and  occupy  the  building  from 
and  after  May  1,  1902,  he  would  be  required  to  pay  plain- 
tiff for  such  use  and  occupancy  at  the  rate  of  |65  a  month 
during  the  time  that  he  continued  to  use  and  occupy  the 
same;  that  the  defendant  continued  in  possession  of  said 
store  building  up  to  and  including  the  4th  day  of  August, 
1902,  and  that  he  failed  to  notify  the  plaintiff  prior  to 
the  4th  day  of  August  of  his  intention  to  vacate  the 
building,  but  that  he  vacated  the  building  without 
any  notice  whatever  to  plaintiff,  and  that,  by  rea- 
son of  these  facts,  became  indebted  to  plaintiff  in  the 
sum  of  f324.67;  that  he  paid  the  plaintiff  on  that  account 
the  sum  of  $206.67 ;  that  the  rental  value  of  the  property 
was  reasonably  worth  the  amount  charged  by  the  plaintiff. 
It  was  further  alleged  as  a  second  cause  of  action  that 
about  the  1st  day  of  January,  1902,  the  plaintiff  paid  out 
the  sum  of  ?4.75  for  the  use  and  benefit  of  the  defendant; 
that  the  defendant  promisc^d  to  repay  the  plaintiff  the 
sum  so  paid  out,  but  has  refused  to  do  so.  The  plaintiff 
15 
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claimed  judgment  for  |123  75,  with  interest.  Defendant, 
by  his  answer,  admitted  that  on  the  17th  of  March,  1902, 
he  was,  and  prior  thereto  had  been,  a  tenant  of  plaintiff 
from  month  to  month;  that  he  was  in  possession  of  the 
store  buihling,  and  was  payin«^  an  a};ree<l  monthly  rental 
of  $50  a  month,  payable  in  advance.  His  answer  recites 
that  on  or  about  the  1st  day  of  Aujj^ust,  1901,  he  enteral 
into  a  verbal  contract  with  the  phiintiff,  according  to  the 
terms  of  which  the  plaintiff  agriHMl  to  furnish  the  defend- 
ant additional  i-oom  in  the  Jbuilding,  to  enlarge  the  cellar, 
and  otherwise  to  improve  the  building;  that  after  such 
additional  room  and  other  improv(Miients  were  completed 
he  was  to  pay  an  additional  rental  of  $10  a  month;  that 
the  plaintiff  never  complitHl  with  the  tenns  of  the  con- 
tract, and  disclaimed  any  liability  for  additional  rent 
claimed;  pleaded  payment  of  rent  at  the  rate  of  $50  a 
month  from  the  time  that  he  continucnl  in  possession  of 
the  property,  and  that  on  or  about  May  1,  1902,  the  plain- 
tiff instituted  legal  proceedings  against  the  defendant  to 
oust  him  from  the  possession  of  said  premises;  that  he 
occupied  the  premises  up  to  the  4th  day  of  August,  1902, 
to  which  time  he  paid  plaintiff  rental  at  the  rate  of  $50 
a  month,  and  that  the  amount  paid  was  the  reasonable 
and  fair  rental  value  of  the  premises  so  occupied  by  him. 
He  denied  the  otlKT  allegati(ms  of  the  petition,  and 
pleadcMi  a  counterclaim,  which  it  is  unncM'essary  to  notice. 
Plaintiff  repli(Hi,  d(niying  all  the  all(\t!:ations  of  the  answer, 
and  alleging  that  th(*  amount  paid  by  the  defendant  after 
the  1st  of  April,  1902,  was  paid  and  receivcMl  with  an 
understanding  and  agnMMuent  between  the  plaintiff  and 
defendant  that  the  acceptan(*e  should  in  nowise  affect  or 
prejudice  ])laintiff's  claim  for  additional  rent. 

The  evidence  discloses  that  the  plaintiff  and  defendant 
had  for  scwcn^al  years  prior  to  this  controvei'sy  sustained 
the  relation  of  landlord  and  t(»nant;  that  during  the  year 
1901  it  was  agnvd  b(»tw(H»n  them  that  iho  plaintiff  should 
build  an  additional  story  on  the  bnilding occupicMl  by  the 
defendant,  and  provide  additional  room  for  the  defendant 
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in  the  second  story.     There  is  soitie  dispute  about  other 
improvements,  which  the  .defendant  claims  were  a  part 
of  the  inducement  for  the  agreement,  and  which  the  plain- 
tiff denies.     Both  parties,  however,  agree  that  the  tenant 
was  to  pay  an  additional  rental  of  |10  a  month  when  the 
improvements  agreed  upon  were  made;  that  on  the  16th 
or  17th  of  March,  1902,  the  plaintiff  notified  the  defendant 
that  the  additional  room  was  ready  for  his  use  and  oc- 
cupancy, the  plaintiff  claiming  that  he  had  performed  his 
part  of  the  agreement,  the  defendant  insisting  that  the  im- 
provements had  not  been  completed  as  agreed  upon  and 
refusing  to  occupy  the  new  room  provided  by  the  plaintiff, 
or  to  pay  rent  therefor.    On  the  1st  day  of  April,  1902,  the 
plaintiff  caused  to  be  served  on  the  defendant  a  written 
notice  to  vacate  the  premises  and  to  cease  to  occupy  the 
same  by  the  1st  day  of  May  following,  and  also  saw  the 
defendant  personally  and  informed  him  that  if  he  wanted 
to  occupy  the  premises  after  the  1st  of  May,  he  would 
require  him  to  pay  rent  at  the  rate  of  $65  a  month.    It  is 
also  in  evidence  that  about  the  1st  of  May  he  instituted 
legfil  proceedings  against  the  defendant  to  recover  the 
possession  of  the  premises. 

The  second  instruction  given  by  the  court  on  its  own 
motion  is,  in  part,  as  follows :  "An  itemized  statement  of 
the  claims  now  made  by  both  parties,  is  here  made,  to  assist 
you  in  applying  the  evidence  and  making  the  computation, 
as  follows :  ^TMntiff  claims  on  first  cause  of  action : 
"1.  Additional  rent  from  March  17, 1902,  to  March 

31,  1902,  at  |10  per  month $4.67 

"2.  Additional  rent  for  April,  1902 $10.00 

"3.  Additional  rent  for  May,  1902 $15.00 

H.  Additional  rent  for  June,  1902 $15.00 

«5.  Additional  rent  for  July,  1902 $15.00 

"6.  Balance  for  August $5a.33." 

In  the  ninth  instruction  given  by  the  court  on  its  own 
motion,  the  court  said  to  the  jury :  "If  you  believe  from 
the  evidence  that  the  agreement  was  as  alleged  by  the 
plaintiff,  and  that  on  the  17th  day  of  March,  1902,  he  had 
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completed  and  fulfilled  all  that  he  was  required  to  do  by 
the-  terms  of  said  contract,  and  that  he  turned  the  addi- 
tional room  over  to  the  defendant,  completed  according  to 
agreement,  you  will  find  for  the  plaintiff  as  to  the  first 
item  in  the  statement  given  in  instruction  2,  also  for  the 
plaintiff  on  the  second  item  contained  in  said  statement, 
also  for  f  10  of  the  third  item ;  also  for  the  plaintiff  on  the 
fourth  item  of  said  statement;  also  for  the  plaintiff  on  the 
fifth  item  of  said  state^pent ;  and  if  you  further  find  from 
the  evidence  that  the  plaintiff  notified  the  defendant  on 
the  1st  day  of  April,  1902,  that,  if  he  remained  in  the  oc- 
cupancy of  said  premises  after  May  1,  1902,  he  should 
pay  as  rent  the  sum  of  |65  per  month,  then  you  should 
find  for  the  plaintiff  in  the  full  amount  of  the  third  item 
of  said  statement."  To  the  giving  of  this  instruction  the 
defendant  excepted,  made  complaint  in  the  motion  for  a 
new  trial,  and  also  has  assigned  the  giving  of  it  as  error  in 
his  petition. 

The  rule  is  well  and  satisfactorily  settled  in  this  state 
that,  to  sustain  an  action  for  the  use  and  occupation  of 
real  estate,  the  relation  of  landlord  and  tenant  must  exist 
between  the  parties  by  agreement,  either  express  or  im- 
plied. SJcinner  v.  SJdnncx-,  38  Neb.  756;  Janouch  v.  Pence, 
3  Neb.  (Unof.)  867.  It  is  also  true  that  where  a  tenant 
with  the  consent  of  his  landlord,  either  expressed  or  im- 
plied, holds  over  his  term,  the  law  presumes  a  continua- 
tion of  his  original  tenancy  for  another  like  term,  but  that 
this  presumption  is  not  conclusiva  Bradley  v.  Slater, 
50  Neb.  682 ;  Montgomery  v,  Willis,  45  Neb.  434.  Where 
a  tenant  holds  over  his  term  the  landlord  has  the  option  to 
treat  him  as  a  trespasser,  or  as  a  tenant  for  a  new  term. 
Bradley  v.  Slater^  supra;  Merchants  State  Bank  of  Fargo 
V.  Ruettell,  12  N.  Dak.  519,  97  N.  W.  853.  Where  a  land- 
lord has  the  right  of  election,  and  may  treat  the  tenant  as 
a  trespasser  or  as  a  tenant  holding  over,  the  exercise  of 
that  right  by  the  landlord  is  conclusive  against  him,  and 
he  cannot  impose  new  terms  upon  the  tenant  without  his 
consent    Johnson  v.  Johnson,  62  Minn.  302,  64  N,  W.  905, 
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The  case  of  Johnson  v.  Johnson  waB  similar  to  the  one  now 
nnder  consideration.  Plaintiff  leased  the  defendant  cer- 
tain premises  in  the  cily  of  St.  Paul  during  such  time  as 
the  plaintiflF  might  permit  the  defendant  to  occupy  the 
same,  plaintiff  reserving  the  right  to  terminate  the  lease 
by  giving  30  days'  notice.  On  the  9th  of  September,  1903, 
plaintiff  gave  the  notice  provided  for  by  the  lease.  The 
defendant  did  not  vacata  On  the  14th  of  October,  1893, 
plaintiff  served  an  additional  notice,  stating  therein  that 
if  defendant  remained  in  possession  of  the  premises  the 
rent  from  that  time  on  would  be  f  75  a  month.  The  defend- 
ant still  continued  to  occupy  the  premises  until  May, 
1894.  In  November,  1893,  the  plaintiff  begun  an  ax^tion  in 
the  municipal  court  of  the  city  of  St  Paul,  under  the  for- 
cible entry  and  detainer  act,  to  recover  possession  of  the 
premises.  The  plaintiff  had  judgment,  and  upon  appeal 
the  judgment  was  affirmed.  Thereupon  plaintiff  brought  ^ 
an  action  to  recover  rent  at  the  rate  of  |75  a  month.  Upon 
the  trial  in  tiie  district  court  the  jury  were  instructed  by 
the  court  to  And  a  verdict  for  the  plaintiff  for  the  amount 
claimed  by  the  claimant,  and  interest.  The  supreme  court 
of  Minnesota,  upon  an  appeal,  in  discussing  the  plaintiff's 
claim  that,  if  the  defendant  remained  in  possession  of  the 
premises  after  service  of  the  second  notice  upon  her,  the 
rent  thereafter  would  be  f 75  a  month  as  long  as  she  re- 
mained in  possession  of  the  premises,  said: 

"The  force  of  tiiis  contention  depends  upon  the  question 
of  whether,  after  the  expiration  of  the  thirty  days'  notice 
given  to  terminate  the  lease,  there  still  existed  tfre  con- 
ventional relation  of  landlord  and  tenant  ♦  ♦  ♦  The 
termination  of  the  lease  by  the  landlord  became  effectual 
at  the  expiration  of  the  30  days  from  September  9,  1893, 
and  he  did  not  elect  to  permit  the  defendant  to  remain 
there  any  longer  as  his  tenant,  but  as  a  trespasser.  She 
therefore  continued  upon  the  premises  as  a  trespasser, 
certainly  until  October  14,  when  the  notice  to  pay  f  75  per 
month  rent  ^sb  served  upon  her.  In  no  way  did  she  recog- 
atee  the  existence  of  a  continued  tenancy,  unless  fry  remain- 
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ing  in  possession  of  the  premises  after  the  termination  of 
the  lease  by  express  notice.  She  could  not  enlarge  the  char- 
acter of  her  tenancy  by  simply  remaining  in  possession 
after  the  landlord  had  terminated  it  by  the  written  notice. 
The  right  to  terminate  the  lease  existed  on  the  part  of  the 
landlord,  and  when  he  exercised  that  right  she  did  not  be- 
come a  tenant  by  merely  continuing  in  possession.  She  was 
there  as  a  wrongdoer,  because  the  landlord  had  elected  to 
treat  her  as  such,  and  not  as  a  tenant.  This  was  the  cou; 
dition  of  the  parties  until  October  14, 1893,  when  he  served 
a  notice  upon  her  that,  if  she  continued  to  remain  longer 
in  possession  of  the  premises,  the  rent  from  that  time  on 
would  be  ^75  per  month.  Did  this  notice  alter  the  rela- 
tion of  the  parties  as  they  existed  between  the  9th  and 
14th  days  of  October,  1893?  The  rule  laid  down  in  1 
Wood,  Landlord  and  Tenant  (2d  ed.),  page  25,  sec.  13,  is 
as  follows :  *In  all  the  cases  the  doctrine  is  held  that  as 
to  the  tenant  who  holds  over  he  is  a  wrongdoer,  and  only 
becomes  a  tenant  upon  the  terms  of  the  old  tenancy,  be- 
cause the  landlord  elects  to  treat  him  as  such.  By  the 
mere  act  of  holding  over,  he  does  not  become  a  tenant 
from  year  to  year.  Something  more  must  occur  in  order 
to  show  the  existence  of  a  tenancy  by  a  renovation  of  the 
old  contract,  and  this  is  done  by  the  landlord  making  his 
election  whether  to  treat  him  as  a  tenant,  or  as  a  tres- 
passer, and  the  landlord's  election  is  conclusive,  both 
against  himself  and  the  tenant,  and  after  he  has  once  dis- 
affirmed the  tenancy  while  the  holding  over  continues,  he 
cannot  afterwards  set  it  up  for  the  purpose  of  enforcing  a 
claim  for  rent.' " 

Applying  the  authorities  cited  to  the  case  at  bar,  the 
conclusion  seems  irresistible  that  on  the  1st  day  of  May, 
1902,  the  relation  of  landlord  and  tenant  ceased  to  exist 
between  the  plaintiff  and  defendant  because  of  the  election 
of  the  plaiutiflf  to  treat  the  defendant  as  a  trespasser  and 
attempting  to  regain  possession  of  his  property  by  proceed- 
ings in  forcible  detention.  The  instruction  complained  of 
assumed  that  the  relation  of  landlord  and  tenant  existed 
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during  the  months  of  Jlay,  June  and  July,  and  therefore 
that,  if  the  jury  should  find  that  the  plaintiff  had  com- 
plied with  his  agreement  to  provide  the  additional  room, 
he  would  be  entitled  to  receive  the  $10  a  month  additional 
rent  because  of  the  contract  relation  of  landlord  and  ten- 
ant This  assumption  on  the  part  of  the  trial  court  wa*s 
erroneous,  and  the  instruction  therefore  not  only  erron- 
eous, but  prejudicial. 

In  instruction  No.  11,  given  by  the  court  on  its  own 
motion,  the  court  said  to  the  jury:  "You  are  instructed 
that  as  to  the  claim  of  the  plaintiff  for  rent  in  August, 
1902,  it  is  admitted  that  defendant  has  paid  $6.67.  The 
plaintiff  was  entitled  to  30  days'  notice  from  the  defend- 
ant of  his  intention  to  leave  the  premises,  and  his  day  for 
payment  of  rent  had  passed  on  August  4,  when  lie  left, 
that  is,  he  had  entered  upon  a  new  rental  period  without 
notice  to  the  plaintiff.  You  will  therefore  find  for  the 
plaintiff  on  the  sixth  item  of  said  statement."  By  reason 
of  the  conclusions  already  reached  in  this  case,  this  in- 
struction must  also  be  held  to  be  erroneous.  The  plaintiff 
could  not  treat  the  defimdant  as  a  trespasser,  and  at  the 
same  time  require  him  to  give  30  days'  notice  of  his  in- 
tention to  vacate  the  premises. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

DUPFIB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according 
to  law. 

Eeversed. 

The  following  opinion  on  rehearing  was  filed  October 
19,  1905.  .  Affirmed  upon  condition: 
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Pbb  Curiam. 

Motion  to  modify  sustained.  Judgment  of  reversal  va- 
cated. Ordered  that  defendant  be  allowed  to  file  a  re- 
mittitur of  $73.33  from  the  judgment  within  30  days,  and, 
if  such  remittitur  is  filed,  the  judgment  of  the  district 
court  is  aflirraed  for  |59.77;  otherwise,  the  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  accoudingly. 


City  op  Omaha  v.  Katheuinb  L.  Lewis. 

Filed  June  8,  1905.    No.  13,827. 

The  evidence  examined,  and  held  sufficient  to  Justify  the  submlBslon 
of  the  case  to  the  Jury. 

Error  to  tlie  district  court  for  Douglas  county:  Wil- 
liam A.  Kedick,  Judge.    Affirmed. 

John  P.  Breen,  C.  G.  Wright  and  W.  H.  Herdman^  for 
plaintiff  in  error. 

A.  N.  Ferguson  and  Smyth  &  Smith,  contra. 

Jackson,  C. 

This  is  a  proceeding  in  grror  instituted  by  the  city  of 
Omaha  in  this  court  for  the  purpose  of  reversing  a  judg- 
ment of  the  district  court  for  Douglas  county  in  favor  of 
the  defendant  in  error  against  the  city  of  Omaha  on  ac- 
count of  the  personal  injury  which  the  plaintiff  in  the 
court  below  claimed  to  have  sustained  by  reason  of  the 
dangerous  condition  of  a  sidewalk  in  that  city.  For  con- 
venience the  parties  will  hereafter  be  designated  as  plain- 
tiff and  defendant,  as  they  were  designated  in  the  court 
below. 

The  only  question  discussed  by  counsel  is  as  to  the 
8ufl5ciency  of  the  evidence  upon  the  question  of  the  dan- 
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gerous  condition  of  the  walk  to  sustain  the  verdict  in 
plaintiff's  favor.    The  plaintiff  testified  that  she  resided 
on  Sherman  avenue,  some  distance  south  of  the  place 
where  the  injury  was  sustained ;  that  on  the  afternoon  of 
January  10, 1903,  she  left  her  home,  and  upon  her  return 
came  down  Sherman  avenue  from  the  north;  that  during 
her  absence  there  was  a  light  fall  of  snow;  she  started 
home  about  five  o'clock  P.  M.,  and  that  just  north  of 
Madison  avenue  she  fell.     In  response  to  a  question  re- 
quiring her  to  state  to  the  jury  what  the  accident  was,  and 
how  it  took  place,  she  said :    "Well,  I  was  walking  along, 
and  the  walks  were  all  right ;  of  course,  there  was  just  a 
little  light  snow — hardly  enough  to  cover  it — ^it  just  prob- 
ably did — I  was  walking  along,  and  I  hadn't  taken  but  a 
few  steps,  I  guess,  on  the  ice  when  I  slipped;  I  was  going 
this  way  and  I  slipped  this  way  and  fell  on  my  right  wrist. 
Q.  When  did  you  first  encounter  any  ice  on  the  sidewalk? 
A.  Well,  I  had  only  taken  a  few  steps  on  the  ice  when  I 
fell.    Q.  Whereabouts  on  Sherman  avenue  did  you  first 
find  the  ice?    A.  That  was  the  first,  north  of  Madison 
avenue.    Q.  -How  far  had  you  proceeded  on  the  ice  when 
.  you  fell?    A.  Just  a  short  distance,  quite  a  short  distance. 
Q.  About  how  far?    A.  Oh,  I  had  only  taken  a  few  stei)s. 
Q.  How  long  prior  to  this  time  had  you  passed  over  Sher- 
man avenue?    A.  I  hadn't  been  up  there  for  weeks.    Q. 
Well,  how  many  weeks?    A.  Oh,  probably  I  hadn't  been 
that  far  on  Sherman  avenue— I  had  been  up  Sherman 
avenue,  but  not  so  far  as  that;  probably  I  hadn't  been  over 
there  since  before  Christmas,  up  past  that  place.    Q.  What 
knowledge  did  you  have  at  that  time  of  the  condition  of 
this  walk  at  the  point  where  you  received  this  fall?    A. 
Do  you  mean  before  I  fell?    Q.  Yes.    A.  I  didn't  know 
anything  about  it.    Q.  Explain  to  the  jury,  if  you  can,  how 
you  came  to  fall,  if  you  know.    A.  AVhy,  I  don't  know,  I 
just  slipped  and  fell.    I  don't  know  how  I  came  to  fall. 
Q.  What  was  the  result  of  this  fall?    A.  I  broke  my  wrist 
Q.  Which  one?     A.  The  right  one.     Q.  You  fell  to  the 
ri^t?   A,  Yes,  sir.    She  also  testified  that  she  was  unable 
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to  get  up,  and  called  to  a  young  man  who  had  just  passed 
her,  and  that  he  assisted  her  to  his  home.   Frank  Thomp- 
sett^  who  assisted  the  plaintiff  to  arise  and  to  the  home 
of  his  parents,  testified  at  the  trial  that  Sherman  avenue 
was  the  main  street  in  that  part  of  the  city;  he  described 
the  condition  of  the  sidewalk  where  the  plaintiff  fell,  as 
follows :    The  condition  of  the  walk  was  that  it  was  rough, 
and  it  was  full  of  dent  holes — foot  marks — and  they  run 
from  an  inch  to  four  inches  deep,  those  guUeys  in  and  out, 
and  down,  and  rough  and  uneven;  that  the  ice  wasn't  so 
thick  near  the  outside  of  the  walk,  but  that  farther  in  it 
was  about  four  inches  deep;  that  it  was  rough  and  full  of 
holes;  some  of  the  bumps  were  four  inches  in  height;  that 
this  condition  continued  for  about  100  feet  or  more  north 
of  Madison  avenue;  that  the  sidewalk  along   Sherman 
avenue  north  and  south  of  this  place  had  been  cleaned  off ; 
that  he  passed  the  place  twice  a  day  during  the  latter  part 
of  December  and  January ;  that  the  walk  had  been  in  the 
(condition  described  for  at  least  a  month,  ever  since  the 
snow  had  fallen  in  the  winter.    Charles  Lewis,  a  son  of  the 
plaintiff,  visited  the  spot  where  the  injurj-  was  sustained 
on  the  following  morning;  he  described  the  condition  as, 
being  rough  where  it  had  been  tramped — looked  like  a  cow 
yard;  tramped  all  over  and  frozen  there;  snow  and  ice 
that  is  packed  down ;  had  been  walk«^  over  and  left  ridged ; 
was  rough  and  uneven,  just  like  it  would  be  any  place 
where  it  had  been  allo\A  ed  to  remain  for  a  long  time  and 
walked  over;  it  was  rough;  probably  higher  in  the  middle 
and  lower  at  the  out^r  edge  where  it  had  been  tramped 
over;  that  the  sidewalk  had  not  hmm  clcancMl  off  at  that 
place  in  the  months  of  January  and  December.    A.  N. 
Ferguson,  witness  for  the  plaintiff,  testified  to  having 
visited  the  place  where  the  injury  was  sustained,  and  de- 
scribed its  condition  like  this :   As  far  as  I  can  recollect, 
it  seems  to  me  that  it  was  a  rough  condition  of  the  walk; 
that  it  was  covered  with  ice  except  possibly  for  a  little 
space  along  by  the  curb  line;  that  it  seemed  to  be  more  or 
less  ridged ;  that  in  the  center  and  toward  the  bank,  which 
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was  some  two  or  three  feet  high  on  the  west  from  the 
sidewalk,  there  was  quite  a  little  strip  there  that  was  icy 
and  snowy,  and  to  a  certain  extent  was.  ridged  and  uneven 
and  rough;  its  ridges  were  something  like  four  inches 
high,  more  or  less,  like  the  sidewalk  had  been  covered  with 
ice  for  a  long  time,  and  icy;  sidewalk  with  some  snow  on 
it  at  various  places;  it  was  not  smooth  but  was  uneven; 
the  sidewalk  was  covered  with  this  ice  largely;  along  the 
edge  where  the  curb  line  is  there  were  places  where  it  had 
entirely  disappeared,  and  at  the  center  toward  the  walk 
it  was  higher  and  ridged  up.  The  witness  Shafer  testified 
that  the  walk  was  full  of  ice  and  was  very  rough;  had  a 
covering  of  ice  all  the  way  from  one  inch  to  three  or  four 
inches,  it  had  little  bumps  in  it;  that  the  ice  was  higher 
near  the  bank  than  it  was  near  the  curb,  and  was  several 
inches  high  near  the  center  of  the  walk. 

This  evidence  is  set  out  somewhat  at  length  for  the  pur- 
pose of  comparison  with  the  evidence  set  out  in  the  case 
of  Foxworthy  v.  City  of  Hastings,  25  Neb.  133.  In  that 
case  a  verdict  for  the  defendant  was  set  aside  by  this 
court  as  not  being  supported  by  the  evidence,  and  there 
seems  at  least  to  be  as  much  reason  for  supporting  the 
judgment  in  this  case  as  there  was  for  reversing  the  judg- 
ment in  the  Foxxcorthy  case.  In  other  words,  if  the  evi- 
dence in  the  FoxwoHhy  case  showed  a  sufficient  accumula- 
tion of  ice  and  snow,  such  as  to  constitute  an  obstruction 
and  impediment  to  travel,  to  justify  this  court  in  setting 
aside  a  verdict  for  the  defendant  as  being  contrary  to  the 
evidence,  the  evidence  in  this  case,  disclosing  a  siniilar 
condition  of  the  walk,  was  sufficient  to  justify  the  submis- 
sion of  the  case  to  the  jury ;  and  the  case  having  been  so 
submitted,  and  the  jury  having  found  for  the  plaintiff, 
and  a  judgment  having  been  entered  thereon,  it  should  not 
be  disturbed. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

DuFFiE  and  Albert,  CC,  concur. 
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By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 


Affirmed. 


State,  ex  bbl.  Orpheus  B.  Polk,  relator,  v.  Aixjernon 
Oalusha,  Secretary  of  State,  respondent. 

Filed  Junb  22,  1905.    No.  14,256. 

1.  OonBtitutionitl  Law.     When  it  is  obvious  that  portions  of  an  act 

of  the  legislature  were  the  principal  if  not  the  sole  inducement 
for  the  passage  of  the  act,  and  such  parts  are  held  to  he  uncon- 
stitutional because  in  conflict  with  the  paramount  law,  the  act 
will  be  declared  void  in  toto. 

2.  Oeneral  Elections.    The  provision  of  section  13,  article  XYI  of  the 

constitution,  wherein  it  is  provided,  "The  general  election  of 
this  state  shall  be  held  on  the  Tuesday  succeeding  the  first 
Monday  of  November  of  each  year,  except  the  first  general  elec- 
tion, which  shall  be  on  the  second  Tuesday  in  October,  1875," 
construed,  and  held,  that  it  is  not  of  itself  an  imperative  c^ommand 
that  general  elections  shall  be  held  annually  at  the  time  stated. 
Whether  annual  elections  are  required  depends  upon  the  ofllces 
created  by  the  fundamental  law,  a&d  the  time  as  therein  pro- 
vided at  which  an  election  must  be  held  to  fill  such  offices. 


.     By  the  provisions  of  the  constitution,  sections  four   (4); 

ten  (10),  fifteen  (15),  twenty  (20)  and  twenty-one  (21)  of  article 
six  (6),  and  sections  thirteen  (13)  and  twenty  (20)  of  article 
eighteen  (18),  judges  of  the  supreme,  district  and  county  courts, 
and  regents  of  the  university,  whose  offices  are  created  thereby, 
it  is  declared,  shall  be  elected  at  the  first  general  election  held 
in  1875.  The  terms  of  these  several  officers  are  fixed  at  six,  four 
and  two  years  respectively,  and  the  terms  of  office  begin  on  the 
first  Thursday  after  the  first  Tuesday  in  January  next  succeeding 
their  election.  Their  successors  in  office,  it  is  provided,  shall 
thereafter  be  elected  at  the  general  election  next  preceding  the 
time  of  the  termination  of  their  respective  terms  of  office.  Beld, 
That  these  several  provisions,  when  construed  together,  fix  the 
terms  of  office,  and  the  time  of  the  beginning  and  termination  of 
such  terms,  and  the  time  of  the  first  election,  and  that  thereafter 
at  the  general  election  next  preceding  the  time  of  the  termination 
of  each  and  every  subsequent  term  of  office,  as  they  shall  follow 
each  other  in  succession,  a  successor  shall  be  elected,  and  that 
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these  sereral  sections  provide  for  a  regular  succession  of  and 
conthmlty  in  such  terms  of  office,  the  force  and  effect  of  which 
are  to  make  it  mandatory  that  a  general  election  shall  be  held 
in  each  of  the  odd  numbered  years. 

4.  Term  of  Office.  Ordinarily,  the  word  or  words  "term"  or  "term  of 
office/'  when  used  in  reference  to  the  tenure  of  office,  mean  a 
fixed  and  definite  period  of  time. 

ia, .  Section  20,  article  VI  of  the  constitution,  declares,  "All  of- 
ficers provided  for  tn  this  article  shall  hold  their  offices  until  their 
snocessors  shall  be  qualified."  Beld,  That  this  provision  cannot 
properly  be  construed  to  mean  that  the  legal  terms  of  office  of 
the  officers  provided  for  in  said  article,  in  the  sense  in  which 
used  in  reference  to  the  teuure  of  office,  shall  consist  of  the  fixed 
and  definite  periods  therein  mentioned,  and  in  addition  thereto 
the  indeterminate  period  which  an  incumbent  may  hold  after  the 
expiration  of  his  fixed  term,  and  until  a  successor  shall  be 
qualified. 

S. :  liBQisiATnrg  Power.    Where  by  the  fundamental  law  certain 


offices  ar&  created,  the  terms  of  office  of  which  are  fixed  at  cer- 
t^Lin  definite  periods  of  time,  and  the  beginning  and  termination 
thereof  prescribed,  as  well  as  the  time  for  the  election  of  a  suc- 
cessor, the  legislature  is  without  authority  to  postpone  the  elec- 
tion of  such  successors  until  the  succeeding  general  electicm  held 
in  the  next  year,  and  to  extend  the  term  of  office  of  the  in- 
cumbents during  the  intervening  time,  and  to  provide  for  an 
election  in  a  different  year  in  which  to  elect  such  successors, 
and  a  different  time  for  the  beginning  of  such  terms  of  office. 

GonBtitution:  Intkbfbstation.  Provisions  found  in  the  schedule  of 
the  constitution  are  not  in  all  instances  to  be  construed  as  of 
a  temporary  character.  The  language  used  should  be  given  its 
ordinary  meatiing;  and  whether  it  is  intended  to  be  of  a  tempo- 
rary or  permanent  character  must  be  determined  from  the 
purpose  of  the  enactment  and  the  object  sought  to  be  accom- 
plished thereby.  The  true  meaning  of  the  law  is  discovered  by 
considering  the  reason  and  spirit  of  it,  or  the  cause  which  moved 
the  lawmaking  body  to  enact  it 


7. :  Lboislative  Ck)NSTBUGnoN.  Courts  will  give  weighty  con- 
sideration to  the  legislative  construction  of  the  constitution  when 
legislation  is  had  regarding  subjects  of  a  political  nature.  But 
when  such  construction  clearly  appears  to  be  unwarranted  it  will 
not  be  followed. 

7a.  Constittitlonal  Law.  The  provisions  of  the  biennial  election  law 
(laws  1905»  ch.  65),  the  act  under  consideration,  are  found  to 
be  in  conflict  with  the  paramount  law  relative  to  the  election  of 
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judicial  officers  and  regents  of  the  university,  and  tlie  time 
thereof,  and  of  their  terms  of  office;  and  for  such  reasons  the 
mot  is  held  to  be  inoperative  and  void. 

Original  application  for  a  writ  of  mandamus  to  require 
respondent  to  place  relator's  name  on  official  ballot.  Writ 
allowed. 

G.  8.  Allen  and  T.  G.  Mungcr,  for  relator. 

L.  M.  Pembertan,  amicus  curiw. 

Norris  Brown,  Ationicy  General,  TV.  T,  Thompson,  L.  /. 
Abbott^  J,  J.  Sullivan,  Roscoe  Pound  and  l\  /.  Foss,  for 
respondent. 

HOLCOMB,  C.  J. 

Since  the  adoption  of  the  present  constitution,  the  stat- 
utes as  heretofore  existinj!:  have  providi^l  for  the  eW'tion 
<:f  the  judges  of  the  supreme  court,  the  regents  of  the  uni- 
\(»i*sity,  judges  of  the  district  coui*ts,  and  county  judges,  all 
of  whose  terms  of  office  are  fix(»d  by  the  fundamental  law, 
at  a  general  election  held  in  XovembiT  of  the  odd  num- 
bered years.  The  terms  of  the  ditferent  offices  named 
vary;  some  l)eing  for  six,  some  for  four,  and  some  two 
years,  begining  on  the  first  Tliursday  after  tiu^  first  Tues- 
day of  January  of  the  year  next  succi  ediug  the  time  of  the 
election.  It  is  expressly  providinl  by  the  c<mstitution  that 
the  elections  for  state  exe<*utive  officers  shall  be  held  in 
the  even  numbered  yeai*s,  the  first  (^lection  to  be  held  at  the 
general  election  in  November  in  1876,  and  each  succeed- 
ing el(H;tion  at  the  same  relative^  time  in  each  even  year 
tluTcafter.  Const  art.  V,  sec.  1.  The  legislature  at  its 
last  session  passed,  and  the  governor  approve^!,  an  act, 
the  object  and  purpose*  of  which  is  to  provide  for  the  ehH-- 
tion  of  all  state,  district,  and  county  officers  in  even  num- 
bered years,  and  to  repeal  all  existing  laws  in  conflict 
therewith.  This  act  is  known  as  the  biennial  election  law, 
since,  if  valid,  general  elections  wJU  be  held  h(»reafter  in 
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this  state  only  once  in  every  two  years,  while  heretofore 
annual  elections  have  been  the  rule  under  laws  as  then 
existing. 

The  relator  in  this  action  has  chaUengiPd  the  validity  of 
the  new  act  (laws  1905,  ch.  65),  on  the  ground  that  it  is 
in  conflict  wath  several  provisions  of  the  organic  law.  The 
single  issue  before  the  court  presented  by  the  pleadings  is 
in  respect  of  the  authority  of  the  legislature  to  enact 
into  law  the  measure  referred  to.  The  following  sections 
of  the  constitution  seem  to  have  a  bearing  on  the  act 
under  consideration  either  direct  or  remote,  and  which 
should  here  be  stated  as  the  basis  of  the  discussion  to  fol- 
low. Section  13,  article  XVI,  entitled  "Schedule,"  de- 
clares that  "the  general  election  of  this  state  shall  be  held 
on  the  Tuesday  succeeding  the  first  Monday  of  November 
of  each  year,  except  the  first  general  election  which  shall 
be  on  the  second  Tuesday  in  October,  1875.  ♦  ♦  ♦  Judges 
of  the  supreme,  district  and  county  courts,  ♦  ♦  ♦  shall 
be  elected  at  the  first  general  election,  and  thereafter  at 
the  general  election  next  preceding  the  time  of  the  termi- 
nation of  their  respective  terms  of  office."  Section  14  of  the 
same  article  provides:  "The  tonus  of  office  of  all  state 
and  county  officers,  of  judges  of  the  supreme,  district  and 
county  courts,  and  regents  of  the  university  shall  begin  on 
the  first  Thursday  after  the  first  Tuesday  in  January  next 
succeeding  their  election."  Section  4  of  article  VI  pro- 
vides :  "The  judges  of  the  supreme  court  shall  be  elected 
by  the  electors  of  the  state  at  Iar;^e;  and  their  tenns  of 
office,  except  of  those  chosen  at  the  first  election,  as  here- 
inafter provided,  shall  be  six  years."  Section  10  of  article 
VI  divides  the  state  into  six  judicial  districts,  and  pro- 
vides for  the  election  of  a  judge  of  the  district  court  in 
each  of  said  districts,  "whose  term  of  office  shall  be  four 
years."  Section  15  of  the  same  article  provides :  "There 
shall  be  elected  in  and  for  each  organized  county  one 
judge,  who  shall  be  judg(»  of  the  county  court  of  such 
county,  and  whose  term  of  office  shall  be  two  years."  Sec- 
tion 20  provides :    "All  officers  provided  for  in  this  article 
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shall  hold  their  offices  until  their  successors  shall  be  quali- 
fied." Section  21  provides:  "In  case  the  office  of  any 
judge  of  the  supreme  court,  or  of  any  district  court,  shall 
become  vacant  before  the  expiration  of  the  rejyular  term 
for  which  he  was  elected,  the  vacancy  shall  be  filled  by 
appointment  by  the  governor,  until  a  successor  shall  be 
elected  and  qualified,  and  such  successor  shall  be  elected 
for  the  unexpired  term  at  the  first  general  election  that 
occurs  more  than  thirty  days  after  the  vacancy  shall  have 
happened."  Section  22,  article  XVI,  provides :  "The  re- 
gents of  the  university  shall  be  elected  at  the  first  general 
election  under  this  constitution,  and  be  classified  by  lot  so 
that  two  shall  hold  their  offices  for  the  term  of  two  years, 
two  for  the  term  of  four  years,  and  two  for  the  term  of 
six  years." 

The  distinctive  features  of  the  present  act  and  the  one 
attempted  to  be  repealed  are  quite  marked.  Section  1  of 
the  old  act,  which  embraced  a  general  election  law,  pro- 
vided the  general  election  shall  be  held  in  November  of 
each  year.  The  same  section  of  the  new  act  provides  that 
the  general  election  of  this  state  for  the  election  of  offi- 
cers named  in  section  7  of  this  chapter  shall  be  held  in 
November  of  each  even  numbered  year;  and  section  7  enu- 
merates all  state,  district  and  county  officers  who  under 
the  old  law  were  to  be  elected  in  the  odd  numbered  years 
(with  possibly  some  few  exce])tions  provided  for  in  sepa- 
rate acts),  so  that  at  the  present  time,  if  the  new  act  be 
held  valid,  there  are  no  offices  to  be  filled  and  no  officers  to 
be  elected  at  a  general  election  to  be  held  in  the  odd  num- 
bered years;  and  there  being  no  officers  to  elect,  there  can, 
of  course,  be  no  election. 

Keeping  in  mind  the  generally  accepted  canons  of  con- 
sti-uction  for  the  t<?sting  of  the  validity  of  legislative  en- 
actments when  challenged  on  constitutional  grounds, 
which  are  to  the  effect  that  the  constitution  is  not  a  grant 
of  powers,  but  is  a  limitation  upon  the  authority  to  be 
exercised  by  the  legislative  branch  of  government,  and 
that  all  reasonable  doubts  are  to  be  resolved  in  favor  of 
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the  legality  of  the  acts  of  the  legislature,  do  the  provisions 
of  the  act  in  question  so  conflict  with  the  fundamental 
law  as  that  the  statute  must  be  held  nugatory  and  ineffect- 
ual to  accomplish  the  legislative  purpose? 

1.  We  assume,  without  extended  discussion,  that  if  the 
act  fails  in  its  purpose  to  provide  for  biennial  elections, 
and  that  notwithstanding  its  provisions  annual  el(M*tions 
are  required  to  be  held  for  the  election  of  officers  for 
one  or  more  offices  therein  mentioned,  because  of  the  re- 
quirements of  the  organic  law,  the  act  is  void  in  toto  and 
of  no  effect  for  any  purpose.  -It  is  hardly  to  be  doubted 
that  the  principal,  if  not  the  sole,  inducement  for  the 
passage  of  a  measure  of  the  kind  being  considered  was  for 
the  purpose  of  avoiding  the  holding  of  general  elections 
once  in  each  and  every  year,  and  if  this  is  not  accom- 
plished the  whole  act  must  fall  and  be  declared  invalid 
under  the  rule  now  well  established  in  this  jurisdiction. 
State  V.  Farmers  &  Merchants  Irrigation  Co,,  59  Neb.  1 ; 
Crawford  Co.  v.  Hathaway^  60  Neb.  754;  State  v.  Poijnter, 
59  Neb.  417;  State  v.  Maguey,  52  Neb.  508. 

2.  It  is  argued  in  behalf  of  relator  that  the  portion  of 
section  13,  heretofore  quoted,  which  says,  "The  gc^ieral 
election  of  this  state  shall  be  held  on  the  Tuesday  suc- 
ceeding the  first  Monday  of  November  of  each  year,'^  etc., 
is  an  imperative  command  requiring  annual  electtions. 
The  language  used,  when  considered  alone,  does  not,  as  it 
seems  to  us,  unmistakably  call  for  such  construction,  espe- 
cially when  viewed  in  the  light  of  conditions  existing  at 
the  time  the  present  constitution  was  adopted.  I^rior-to 
its  adoption,  and  under  the  1866  constitution,  the  elections 
for  state  and  county  officers  in  this  state  were  held  in  the 
month  of  October,  while  the  election  of  federal  officers 
was  required  to  be  held  in  November.  The  principal  ob- 
ject sought  to  be  attained  by  the  constitution  makers,  as  it 
seems  to  us,  was  to  have  the  general  election  for  both 
state  and  federal  officers  held  in  November,  and  thus  bring 
about  greater  uniformity,  as  well  as  add  to  the  conven- 
ience of  the  electorate,  and  insure  economy  in  time  and 
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pecuniary  oxi>eu(litnr(»  iu  the  operation  of  the  election 
machinery  of  the  st^ite. 

Had  the  lanjjuafri^  been,  "A  fi^(»neral  election  shall  be 
held,"  etc.,  usinjr  the  indefinite  article  "a"  instead  of  the 
definite  article  '*the,"  the  language  would  have  been,  we 
tliink,  more  strongly  in  favor  of  the  consti'uction  con- 
tended for  l>y  the  rc^lator.  It  would  have  added  something 
to  the  view  that  the  framers  of  the  constitution,  and  the 
people^  in  ad(>i)ting  it,  intendc^i  that  thei^e  should  be  an 
eh»ction  in  each  year.  Reading  the  sentence  in  the  exact 
language  in  wliieh  we  find  it  constructed,  and  keeping  in 
view  the  conditions  then  existing  in  respect  to  the  time  of 
holding  state  and  national  elections,  and  it  appears  not 
to  be  an  unreasonable  construction  to  say  that  the  main 
thought  expressed  is  that  the  time  of  the  general  elections 
shall  be  in  November  of  each  year  in  which  such  an  elec- 
tion is  re<iuircd  to  be  held  to  fill  any  office  created  by  law. 
The  legislature  having  given  such  construction  to  the 
language  regarding  a  subject  of  legislation  purely  politi- 
cal in  its  nature,  we  would  now  hardly  be  warranted  in 
construing  it  dilTerently  in  passing  cm  the  validity  of  such 
provision.  It  would  lead  to  an  absurdity  to  say  that  the 
constitution  commanded  that  an  election  should  be  held 
annually,  unk^s  tliere  were  other  provisions  which  neces- 
sarily require  that  c(4'tain  of  the  otlices  therein  created 
must  be  filled  at  such  elections.  Unless  we  can  find  in 
other  provisions  of  the  permanent  law  some  requirements 
to  the  effect  that  certain  officers  ought  to  be  elected  at  a 
geaieral  election,  the  time  of  the  holding  of  which  is  so 
regulated  bj^  that  instrument  as  that  such  election  must  be 
held  in  the  odd  niimbcTed  years  as  is  requircnl  in  the  even 
years,  we  do  not  think  we  are  driven  by  the  language  under 
consid(Tation  to  the  conclusion  that  a  law  providing  for 
biennial  elections  is  in  excess  of  h^gislative  authority.  We 
are  not  to  be  undei'stood  as  saying  this  language,  when 
considei*ed  with  its  context  and  with  other  sections  of  the 
constitution,  is  not  to  be  construed  as  an  expression  of  the 
ccmstitution  makers  indicative  of  an  inU*ntion  to  so  ar- 
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range  the  time  of  holding  general  elections  as  that  a  gen- 
eral election,  if  the  terms  of  that  instrument  be  observed 
and  made  eflfective,  must  be  held  once  in  each  year.  We 
onlj'  reject  the  idea,  which  is  advanced  by  the  relator,  that 
the  language  standing  alone  is  susceptible  of  no  other 
construction  than  that  annual  eh^ctions  are  imperatively 
commanded.  As  has  been  said  by  the  supreme  court  of 
Kansas  in  construing  a  constitutional  provision  some- 
what similar :  "The  provision  simply  declares  that  annual 
elections  shall  be  held  on  the  Tuesday  succecnling  the  first 
Monday  in  November,  and  was  obviously  intend(»d  to  fix 
the  time  for  general  elections,  and  also  to  provide  an  an- 
nual opi>ortunity  for  the  election  of  officers  who,  under 
the  law,  are  to  be  chosen  annually,  or  to  be  elected  in  any 
year."    Wilson  v,  Clark,  63  Kan.  505. 

3.  Construing  the  language  of  the  several  sections  of  the 
constitution  which  are  quoted  above  as  they  relate  to  and 
have  a  bearing  on  each  other,  we  find  no  serious  difficulty 
in  satisfying  our  minds  that  the  purpose  sought  to  be  at- 
tained thereby  is  reas(mably  clear.  Tf  we  an^  right  in  our 
construction  of  the  several  provisions  as  to  their  force  and 
effect,  they  can  readily  be  applied  to  the  act  under  con- 
sideration in  testing  its  validity.  The  terms  of  the  offices 
of  the  judges  of  the  supreme,  district  and  county  courts 
are  fixed  with  deflniteness  and  certainty.  Section  4  is 
devoted  exclusively  to  the  terms  of  the  supreme  judges, 
while  sections  10  and  15  reefer  especially  to  the  offices  of 
district  and  county  judg(*s.  There  can  be  no  doubt  and 
no  room  for  construction  as  to  the  intention  of  the  law- 
makers in  this  regard.  By  the  provisions  of  section  13, 
article  XVIy.  it  is,  in  terms  that  cannot  be  well  misunder- 
stood, declaretl  that  the  first  general  election  shall  be  held 
in  1875,  that  judges  of  the  supreme,  district  and  county 
courts  shall  be  elected  at  the  first  general  election,  and 
thereafter  at  the  general  electicm  next  preceding  the  time 
of  the  termination  of  their  rc^pc^ctive  terms  of  office.  That 
is, -by  these  several  sections,  Avlien  construed  together,  as 
of  course  they  ought  to  be  in  an  effort  to  determine  their 
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meaning,  force  and  effect,  the  offices  are  provided  for,  the 
terms  for  which  the  office  shall  be  held  are  fixed,  the  time 
of  the  general  elections  to  fill  such  offices,  the  time  when 
the  first  election  shall  be  held  and  the  time  of  holding  the 
election  for  the  successor  of  the  incumbent  just  prior  to 
the  termination  of  his  incumbency  for  the  term  for  which 
elected  are  all  provided  for. 

The  law  as  a  science  possesses,  it  must  be  admitted, 
some  elements  of  uncertainty,  and  can  hardly  be  classed 
as  one  of  the  exact  sciences.  In  respect,  however, 
of  the  matter  under  consideration,  the  meaning  of  the 
framers  of  the  constitution  and  of  the  people  adopting 
it,  it  would  se(uu,  can  be  ascertained  to  almost  the 
certainty  of  a  mathematical  demonstration.  The  first 
election  to  fill  these  offices  is  required  to  be  held  at  the 
general  election  in  1875.  The  terms  of  office  are  six, 
four  and  two  years,  respectively.  The  tenns  begin  on 
the  first  Thursday  after  the  first  Tuesday  of  January  next 
succeeding  the  time  of  the  election.  The  election  of  suc- 
cessors is  to  be  had  at  the  general  election  next  preceding 
the  time  of  the  termination  of  their  respective  terms  of 
offica  The  terms  begin  and  end  in  January  of  the  even 
numbered  years,  and  the  general  election  next  preceding 
is  the  election  to  be  held  in  the  odd  numbered  years.  Thus, 
as  it  appears  to  us,  the  constitution  declares  in  unmis- 
takable teimis  that  these  officers  shall  be  elected  and  the 
offices  filled  at  a  general  election  which  is  required  to  be 
held  in  the  years  alternating  with  the  general  elections 
provided  for  state  executive  officers  in  tlie  even  numbered 
years.  Of  course,  the  language  usc^d  to  ex])ress  the  will 
of  the  people  in  this  regard  in  the  fundanuuital  law  could 
have  been  more  specific  and  direct,  but  we  must  accept 
the  wording  as  we  find  it  in  the  law,  and  give  to  it  its  fair 
meaning  and  reasonable  import. 

But  again,  by  the  provisions  of  siM-tion  21,  if  the  office 
becomes  vacant,  the  governor  is  to  ai)i>()iiit  a  person  to  fill 
such  vacancy,  and  such  appointe<*  can  hold  only  until  his 
successor  is  elected  and  qualifietl,  and  tlu^  successor,  wlien 
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elected,  is  chosen  for  the  remainder  of  the  unexpired  term. 
The  constitution  by  these  several  sections  provides  not 
only  for  the  first  term  after  its  adoption,  but  for  the  second 
and  all  subsequent  terms.  The  arrangement  of  the  terras 
is  made  continuous.  The  word  "thereafter"  found  in  sec- 
tion 13  can  have  no  other  meaning  than  that  at  the 
general  election  neit  preceding  the  time  of  the  termina- 
tion pt  each  and  every  subsequent  term  of  office,  as  they 
shall  follow  each  other  in  succession,  a  successor  shall  be 
elected.  Unless,  then,  the  terms  of  office  may  be  extended 
or  are  different  from  the  fixed  and  definite  periods  of  six, 
four,  and  two  years,  respectively,  the  conclusion  is,  we 
think,  inevitable  that  the  act  under  consideration  contra- 
venes the  paramount  law.  In  this  connection,  we  think  it 
permissible  to  briefly  refer  to  the  histoiy  of  the  state,  and 
to  its  laws  anterior  to  the  adoption  of  the  present  consti- 
tution, as  they  relate  to  the  election  laws  as  then  existing. 
By  the  constitution  of  1866  the  terms  of  the  judges  of  the 
supreme  court  were  fixed  at  six  years,  qb  at  present.  But 
by  the  terms  of  that  instrument  they  were  to  be  elected  at 
such  time  and  in  such  manner  as  might  be  provided  by 
law.  The  election  law  (Gen.  St.  1873,  ch.  20,  sec.  2) 
provided  that  "the  judges  of  the  supreme  court  shall  be 
elected  in  the  year  1878,  and  every  six  years  thereafter." 
By  this  same  statute  state  executive  officers  were  to  be 
elected  in  the  year  1874,  and  every  two  years  thereafter. 
Thus  it  will  be  seen  that  executive  and  judicial  officers 
were  elected  at  the  same  general  election,  and  in  even 
numbered  years.  Mindful  of  the  conditions  then  existing, 
and  of  the  laws  then  in  force,  may  we  not  with  reason 
attach  some  special  significance  to  the  provisions  under 
consideration,  incorporated,  as  they  were,  in  the  organic 
law  framed  and  adopted  in  the  year  1875? 

4.  Our  discussion  to  this  point  has  proceeded  on  the 
thiH)ry  that  the  terms  of  office,  as  used  in  the  provisions  of 
the  constitution  quoted,  when  construed  with  n^ference  to 
the  correct  meaning  of  that  instrument  in  providing  for 
the  election,  the  time  thereof,  the  terms  of  office,  and  the 
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succession  of  incumbents,  are  to  be  understood  as  the  fixed 
and  definite  periods  of  time  therein  stated ;  and,  if  we  are 
corrwt  in  this,  then  it  must  logicallj^  follow  that  the  act  in 
controversy  is*  an  unwarranted  interference  with  the  terms 
of  office  as  thus  provided  for,  and,  contrary  to  well-settled 
principles,  extends  the  terms  of  the  present  incumbents 
beyond  the  times  as  therein  provided. 

We  are  here  met  with  the  proposition  that  section 
20,  which  says,  "All  officers  provided  for  in  this  article 
shall  hold  their  offices  until  their  successors  shall  be  quali- 
fied/' etc.,  is  to  be  construed  as  making  the  constitutional 
term  of  office  the  fixed  and  definite  periods  of  six,  four 
and  two  years,  respectively,  and  in  addition  thereto  the 
uncertain  and  indet(»rminate  period  of  "until  their  succes- 
soi's  are  qualified."  Consequently,  it  is  argued  the  act  in 
question  violates  none  of  the  provisions  relative  to  the 
length  of  the  terms  of  the  offices  therein  provided  for.  It 
is  said  the  authorities  are  uniform  as  to  this  proposition. 
In  a  s(»nse,  they  undoubtedly  are,  and,  in  another  sense,  the 
authorities  are  equally  uniform  to  the  point  that  the  legal 
definition  of  the  word  term  is  the  fixed  and  definite  period 
of  time  stated  in  the  law.  It  all  depends  on  the  view- 
point— on  the  nature  of  the  question  w^hich  is  receiv- 
ing judicial  attention.  These  hold-over  provisions  in 
the  law  are  generally  understood  to  be  for  the  purpose 
of  having  an  incumbent  in  a  public  office  at  all  times 
— to  provide  for  the  one  holding  an  office  to  continue 
therein  and  to  discharge  the  duties  thereof  until  a  suc- 
cessor, either  by  election  or  by  appointment,  is  installed. 
In  this  sense,  the  officer  continues  to  hold  his  office  de 
jure  in  continuation,  and  as  a  part  of  the  definite  term 
and  fixed  period  of  time  for  which  selected.  But,  in 
the  s(»nse  of  fixing  tenures  of  office  and  providing  for  the 
duration  thereof,  and  for  the  selwtion  of  a  successor  it 
cannot,  we  think,  be  said,  in  strict  correctness,  that  the 
definition  of  the  word  term  means  the  uncertain  and  in- 
determinate period  which  an  incumbent  may  hold  over 
his  fixed  term,  because  of  some  fortuitous  circumstance 
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which  has  prevented  his  succest^or  from  qualifying  at  the 
time  contemplated  in  the  natural  and  ordinary  course  of 
events.  This  court  has  said:  "Holding  over  beyond  the 
fixed  term  of  an  ofl&cer  pending  the  election  of  a  successor 
in  pursuance  of  the  rcniuirements  of  the  constitution  is  as 
much  a  part  of  the  term  of  oflBce  as  that  which  precedes 
if  State  V.  Moores,  61  Neb.  9.  In  the  sense  in  which 
used  in  the  authority  cited,  the  correctness  of  the  proposi- 
tion is  indisputable.  The  constitutional  provision  is 
obviously  to  meet  just  such  conditions,  and  to  permit  the 
incumbent  to  extend  his  fixed  term  until  a  successor  is 
qualified.  .But,  nevertheless,  speaking  with  accuracy, 
there  legally  exist  two  tenures  in  the  case  cited,  the  fixed 
term  and  the  hold-over  term,  and  the  time  the  incumbent 
holds  the  office  beyond  the  fixed  term  is  just  so  much  an 
encroachment  on  the  term  of  the  successor.  Orjlinarily, 
say  the  authorities,  the  word  "term"  or  "term  of  office^' 
when  used  in  reference  to  the  tenure  of  office,  means  a 
fixed  and  definite  period  of  time.  Crovatt  v.  Jllason,  101 
Ga.  246,  28  S.  E.  891;  State  v.  Brcidenilial,  55  Kan.  308, 
40  Pac.  651;  State  v.-Tallman,  25  Wash.  295,  64  Pac.  759; 
People  V.  Brundage,  78  N.  Y.  403;  State  v.  Sioncstrcct,  99 
Mo.  361,  12  S.  W.  895.  In  State  v.  Stonestrcct,  supra,  it 
is  said : 

"AMiether  we  take  the  phrase,  ^term  of  office,'  in  its  or- 
dinary or  popular  sense,  or  in  it«  technical  import,  it 
means  one  and  the  same  thing — ^a  fixed  and  definite  period 
of  time.^ '' 

In  that  case  the  decision  was  under  a  statute  authoriz- 
ing the  appointment  of  an  oil  inspector  for  the  term  of 
two  years,  and  which  fixed  the  beginning  and  the  ending 
of  his  term,  and  thereby  determined  the  beginning  and 
ending  of  the  term  of  his  successor,  each  holding  for  the 
term  of  two  years.  It  was  also  provided  that  the  officer 
should  hold  his  oflSce  until  his  successor  was  appointed 
and  qualified.  It  will  be  noticcnl,  at  once,  that,  in  prin- 
ciple, the  provisions  of  the  statute  there  being  considered 
and  the  constitutional  provisions  we  are  discussing  are 
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analogous  to  a  marked  dogree.  It  was  in  that  case  held, 
however,  that  the  provisions  for  holding  over  until  a  suc- 
cessor qualified  did  not  aflfect  or  alter  the  fixed  and  definite 
terra  of  two  years;  the  officer  holding  over  being  regarded 
as  holding  a  part  of  his  successor's  term.  It  may  here  be 
mentioned  that  the  almost  universal  holdings  of  the  courts 
in  passing  on  a  question  of  this  character  are  to  the  effect 
that  the  hold-over  period  of  an  incumbent  under  provis- 
ions for  holding  the  office  until  a  successor  is  qualified 
has  the  inevitable  effect  of  encroaching  on  the  term  of  the 
successor,  and,  to  the  extent  of  the  period  holding  over,  is 
a  shortening  of  the  term  of  such  successor,,  so  that^  in 
contemplation  of  law,  the  terms  of  fixed  periods  of  time 
follow  one  after  the  other  in  the  passing  of  time,  whether 
held  by  the  predecessor  in  office  under  the  provisions  for 
holding  over,  or  by  the  one  installed  at  the  beginning  of  the 
fixed  and  definite  period  for  the  full  term.  It  is  "Said  in 
Crovatt  V,  Masoii,  supra: 

"It  is  apparent  that  the  provision  'or  until  his  suc- 
cessor is  elected  and  qualified'  does  not  reduce  or  change 
the  term  for  which  the  officer  is  elected,  but  the  meaning 
of  such  phrase  is  to  extend  the  time  in  which  he  may  hold 
the  office  beyond  his  term  to  a  period  when  the  office  is 
filled  by  another  who  has  been  elected  and  qualified.'' 

Say  the  supreme  court  of  Kansas  in  State  v.  Breiden- 
thai,  supra: 

"It  is  the  opinion  of  the  court  that,  as  a  'term'  means 
a  fixed  and  definite  period  of  time,  the  time  definitely  fixed 
in  the  law  at  four  years  is  the  term  of  offic(\" 

The  term  of  office  so  fixed  by  the  legislature  was  for 
four  years,  and  until  a  successor  was  Jippointeil  and  quali- 
fied. The  constitution  of  that  state  provides  that  the 
legislature  shall  not  create  any  office,  the  tenure  of  which 
shall  be  longer  than  four  years. 

State  V.  Tallman,  supra,  is  relied  on  by  both  parties  to 
the  present  controversy  as  authority  in  their  favor.  As  we 
read  the  decision,  it  recognizes  the  term  to  be  that  fixed 
and  definite  period  of  time  which  the  law  prescribes  that 
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aa  officer  sliall  hold  the  office,  and  that  a  statute,  which 
enables  him  to  hold  after  his  term  has  expired,  does  not 
change  the  term.  It  also  holds  to  the  proposition  that, 
wben  the  law  making  power  assigns  a  stated  period  of 
time  as.  the  term  of  an  officer,  the  fact  that  an  officer  is 
allowed  to  hold  over  does  not  change  the  length  of  his 
term,  but  merely  results  in  shortening  the  time  that  his 
successor  holds  the  office,  although  it  does  not  affect  the 
legal  length  of  the  succeeding  term.  It  follows,  we  think, 
from  a  consideration  of  the  authorities,  and  in  sound 
reason,  that  the  term  of  office,  the  tenure  the  lawmakers 
had  in  view,  and  which  is  contemplated  by  and  designated 
in  the  provisions  of  the  constitution  to  which  reference 
has  been  made,  is  the  fixed,  certain  and  definite  period  of 
time  therein  specified,  and  not  such  fixed  period,  and  in 
addition  thereto  the  indeterminate  period  which  is  au- 
thorized to  provide  against  contingencies  of  an  accidental 
nature  under  the  provisions  of  section  20,  article  VI, 
above  quoted. 

5.  With  the  term  of  office  of  the  officers  named  in  the 
constitutional  provisions  quoted  fixed  and  made  definite 
and  certain,  the  time  of  the  beginning  of  such  term  and 
the  termination  thereof  provided  for,  and  with  the  time 
of  the  election  for  the  fii*st  and  subsequent  terms  stated 
in  express  terms,  how  stands  the  case  and  what  is  the 
effect  of  these  several  provisions  on  the  act  in  controversy? 
The  inevitable  result  of  the  act,  if  it  be  a  valid  one,  is  to 
extend  the  terms  of  all  present  incumbents  of  the  offices 
provided  for  by  such  constitutional  provision  for  one 
year,  and  to  defer  the  time  of  the  election  of  successors 
from  the  time  of  the  general  election,  as  heretofore  held  in 
the  odd  numbered  years,  to  the  next  succeeding  general 
election  to  be  held  in  the  even  numbered  years.  The  suc- 
cessors of  the  present  incumbents,  if  we  are  correct  in  our 
definition  of  the  words  ^'term  of  office"  as  used  in  these 
several  provisions,  should,  if  they  be  given  force  and 
effect^  be  elected  at  a  general  election  held  in  November, 
1905,  1907  and  1909,  respectively.    By  the  terms  of  the 
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act  under  considc  ration,  if  it  becomes  operative,  the  elec- 
torate will  be  deprived  of  the  privilege  of  choosing  the 
successors  of  these  several  officers  at  the  times  stated ;  the 
incumbents  holding  over  not  being  the  choice  of  the  voters, 
but  under  l^islative  authority  creating  a  special  and  par- 
ticular term  in  addition  to  the  term  fixed  by  the  constitu- 
tion. 

In  State  v.  Thoman,  10  Kan.  191,  it  is  held  that,  as  "the 
constitution  of  the  state  fixes  the  term  of  office  of  the 
judges  of  tho  district  court  at  four  jears,  and  it  is  not  in 
the  power  of  the  legislature  to  increase  or  extend  that 
term  either  directly  or  indirectly,"  and  that  when  the 
manifest  purpose  of  the  constitutional  provisions  are  to 
secure  not  only  a  fixed  term  of  office,  but  also  to  the  i)eople 
at  stated  intervals  the  opportunity  of  changing  the  incum- 
bents, these  provisions  must  prevail  as  the  paramount 
law,  over  those  expressed  in  the  statute  in  conflict  there- 
with.    Says  Brewer,  J.,  writing  the  opinion  of  the  court: 

^'The  term  of  office  is,  as  we  have  seen,  four  years.  This 
being  a  constitutional  provision  is  beyond  legislative 
change.  It  is  a  fix(Hl  (juantity.'^  And  again :  "The  mani- 
fest purpose  of  the  constitutional  provisions  is  to  secure 
not  merely  a  fixed  term  of  office  to  judges,  but  also  to  the 
people  at  stated  intervals  the  opportunity  of  changing  the 
incumbents.  ♦  ♦  ♦  The  constitutional  provision  is, 
that  in  each  district  ^there  shall  be  elected  by  the  electors 
thereof  a  district  judge,  who  shall  hold  his  office  for  the 
term  of  four  yeai^s.'  This  does  not  apply  to  the  first  dis- 
trict judges  alone,  but  establishes  a  permanent  rule.  It 
would  seem  a  fair  implication  that  such  election  should 
be  held  at  the  last  general  election  prior  to  the  com- 
mencement of  such  term.  That  would  be  consonant  with 
the  general  rule  governing  all  elections  everywhere,  and 
a  constitution,  as  well  as  the  statutes,  must  be  construed 
in  the  light  of  settled  and  general  usage.'' 

In  a  very  recent  case  {Gemmcr  v.  State,  163  Ind.  150,  71 
N.  E.  478),  the  supreme  court  of  Indiana,  in  passing  on  a 
statute  deferring  the  time  of  the  election  of  certain  officers 
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for.  a  year,  and  in  which  are  raised  many  questions  quite 
similar  to  those  involved  in  a  decision  in  the  case  at  bar, 
hold  that  political  privileges  conferred  on  the  people  by 
the  constitution  are  beyond  legislative  interference  as 
effectually  as  if  the  constitution  expressly  provided  that 
the  people  should  not  be  deprived  of  them  by  any  legisla- 
tive enactment.  Also,  that  a  provision  of  the  constitution 
to  the  effect  that  an  officer  shall  hold  his  office  until  his 
successor  is  elected  and  qualified,  being  intended  to  pre- 
vent vacancies  in  public  offices,  does  not  confer  on  the 
l^slature  the  power  to  postpone  the  election  of  a  suc- 
cessor, and  create  a  condition  authorizing  the  incumbent 
to  hold  over.  It  is  contended  by  counsel  for  respondent 
that  the  only  question  necessary  to  a  decision  in  the  case 
just  cited  was  with  reference  to  the  power  of  the  legisla- 
ture to  provide  for  the  incumb^t  to  hold  office  for  morc^ 
than  four  years  in  a  period  of  six  years,  contrary  to  an 
express  provision  in  the  constiution  limiting  the  term  of 
any  one  incumbent  to  not  more  than  four  years  in  any 
period  of  six  years.  While  it  is  true  that  the  latter  ques- 
tion may  have  been  sufficient  to  dispose  of  the  case  then 
being  considered,  it  is  also  clearly  to  be  seen  by  a  read- 
ing of  the  court's  opinion  that  the  discussion  of  the  other 
questions  to  which  we  have  adverted  was  elaborate  and 
exhaustive,  and  that  the  conclusion  reached  was  predi- 
cated in  a  large  measure,  if  not  exclusively,  on  the  views 
entertained  by  the  court  relative  to  the  questions  of  the 
same  nature  as  those  raised  in  the  case  at  bar.  The  case 
is  well  reasoned,  and  appeals  to  us  with  much  force  as 
being  sound  in  principle,  and  in  accord  with  the  letter  and 
spirit  of  our  own  fundamental  law,  and  we  quote  liberally 
from  the  opinion,  wherein  the  court  say: 

"The  ofl&ce  being  constitutional  and  elective,  the  voters 
of  the  county  are  authorized  to  fill  it  at  the  fii-st  oppor- 
tunity given  under  the  constitution.  This  right  cannot 
be  taken  away  from  them  by  the  legislature,  either  di- 
rectly or  indirectly,  by  an  act  postponing  the  choice  of  the 
officers  named  until  a  general  election  at  which  they  might 
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be  elected  has  passed.  When  the  framers  of  the  consti- 
tution and  the  people  who  adopted  it  said  in  that  instru- 
ment  that  ^there  shall  be  elected  in  each  county  by  the 
voters  thereof,  at  the  time  of  holding  general  elections/ 
the  officers  named,  they  could  have  meant  nothing  else 
than  that  the  succession  to  these  offices  should  be  secured, 
without  vacancies  or  unnecessary  extensions  of  terms  by 
holding  over  after  the  expiration  of  the  constitutional 
terms,  by  the  election  by  the  voters  of  each  county  of 
successors  to  such  officers,  who  would  be  ready  to  take 
the  offices  and  discharge  their  duties  immediately  upon  the 
^^xpiration  of  the  terms  of  the  previous  incumbents.  The 
only  natural  and  reasonable  time  for  such  selection  would 
I)e  at  the  general  election  next  preceding  the  expiration  of 
the  term  of  the  incumbent.  If  the  power  of  the  legislature 
to  postpone  the  choice  of  the  successors  to  the  incumbents 
of  these  offices  at  such  eh^'tion  is  conceded,  it  follow^s  that 
the  time  for  the  election  of  such  successors  rests  wholly 
in  the  discretion  of  the  general  assembly.  If  this  is  the 
law,  the  control  of  the  offices  affected  is  taken  from  the 
people  and  resides  exclusively  in  the  legislature."  And 
again:  "The  argument  that  the  legislature  may  fix  the 
time  of  the  commencement  of  the  terms  of  office,  where 
that  time  is  not  fixed  by  the  constitution  itself,  and  that 
if  the  term  of  an  incumbent  is  extended  beyond  the  con- 
stitutional limit,  the  officer  holds  over  by  virtue  of  section 
3  of  article  XV,  constitution,  which  provides  that  an 
officer  shall  hold  his  office  for  the  constitutional  term, 
and  until  his  successor  is  elected  and  qualified,  is  falla- 
cious. The  latter  provision  was  intended  to  prevent  va- 
cancies in  the  public  offices  to  which  it  ai)plies.  It  can- 
not be  understood  to  confer  on  the  legislature  the  powder  to 
postpone  unnecessarily  the  election  of  a  successor  to  the 
office,  and  thereby  create  a  condition  authorizing  the  in- 
cumbent to  hold  over  after  the  expiration  of  his  temi. 
The  mischiefs  which  would  result  from  this  construction 
of  the  constitution  and  the  recognition  of  this  authoritv 
in  the  legislature  are  too  evident  to  require  discussion. 
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By  the  adoption  of  measures  of  this  character  the  legisla- 
tive department  could  appropriate  to  itself  an  extensive 
and  dangerous  power  and  influence  over  a  great  number 
of  oflSces  and  oflScers.^' 

We  should  not  pass  from  this  subject  without  referring 
to  State  v.-  Hcdlund^  16  Neb.  566.  In  that  case  it  appears 
that  a  statute  providing  for  township  organization  con- 
tained the  provision  that  county  judges  in  such  counties 
should  be  elected  at  the  first  general  election  after  the 
adoption  of  township  organization,  and  each  second  year 
thereafter.  This,  in  the  case  cited,  is  construed  to  mean 
"the  first  general  election  at  which  the  county  oflicers 
named  are  to  be  elected,^'  and  it  is  held  the  general  statute, 
which  provided  that  county  officers  should  be  elected  in  the 
year  1879,  and  each  second  year  thereafter,  controlled  and 
required  .the  election  of  county  judges  under  township  or- 
ganization to  be  held  in  the  odd  years.  (Juoting  the  con- 
stitutional provision  relative  to  the  tcnn  of  county  judges, 
the  court  then  observes:  "County  judges  were  elected  in 
October,  1875,  and  every  second  year  thereafter  until  and 
including  1883.  The  legislature  possesses  no  power  to 
change  the  year  in  which  such  elections  are  to  be  held, 
nor  shorten  the  term  of  office."  It  is  apparent  that  this 
expression  as  to  the  effect  of  the  constitutional  provision 
relative  to  the  tenure  of  office  of  county  judges  was  given 
as  another  n^a*son  for  construing  the  statute  as  the  court 
in  that  case  did.  It  seems  to  be  conceded  by  counsel  for 
respondent  that  this  opinion  of  our  own  court  is  opposed 
to  their  construction  of  the  constitution,  but  it  is  argued 
that,  in  so  far  as  the  case  may  be  said  to  be  against  them, 
it  is  merely  dictum  and  without  binding  force.  The  lan- 
guage used  can  hardly  be  regarded  as  wholly  dictum  for 
the  reason  above  stated.  It  appears  to  be  the  deliberate 
expression  of  the  court,  and,  so  far  as  we  can  observe,  a 
correct  construction  of  the  constitutional  provision  there 
under  consideration. 

Chief  reliance  for  authority  in  support  of  the  validity  of 
the  act  of  the  legislature  being  considered  is  placed  by 
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counsel  for  respondent  on  a  recent  decision  of  the  supreme 
court  of  Kansas  in  the  case  of  Pruitt  v.  SquireSy  64  Kan. 
855,  68  Pac.  643.  There  is  found  in  that  opinion,  it  is  to 
be  frankly  stated,  much  that  seems  to  support  the  construc- 
tion of  the  act  in  question  contended  for  by  the  respondent. 
The  two  cases  may,  however,  be  distinj^uislied  in  their 
more  marked  characteristics.  It  may  also  be  said  the  d^ 
cision  in  the  Kansas  case  was  by  a  divid(»d  court,  two 
of  the  judges  dissenting.  The  Kansas  constitution  pro- 
vides: "All  county  officers  shall  hold  their  offices  for  the 
term  of  two  yesirs,  and  until  their  successors  shall  be  quali- 
fied ♦  ♦  ♦  but  no  ])ers<)n  shall  hold  tJie  office  of  sheriff 
or  county  treasurer  for  more  than  two  c(msecutive  terms."" 
It  was  this  provision  only  the  court  was  construing.  The 
election  law  there  unihT  consideration  postjjoned  the  time 
of  election  of  these  officers  from  1901  to  1902,  but  made 
no  provisions  for  filling  the  interregnum  thus  created. 
The  court  held,  first,  that  the  provisions  for  holding  over 
applied  to  the  second  as  well  as  the  first  term  of  the  offi- 
cers named,  and  that  such  holding  over  was  a  part  of  the 
se(*ond  term;  secondly,  that  there  was  no  vacancy  created 
by  the  legislative  enactment  postponing  the  election,  and 
the  governor  was  not  authorized  to  appoint  as  though  a 
vacancy  existed;  and,  thirdly,  no  means  of  supplying  such 
offices  during  th(*  intern^gnum  having  Ihhmi  designated, 
such  incumbents  would  continue  to  hold  until  their  suc- 
cessors chosen  in  the  usual  manner  had  qualified.  The 
questions  thus  ])resented  and  dei*i<l<Hl  in  that  case  differ 
from  those  in  the  case  at  bar  in  this :  the  constitution  of 
that  state  doc^  not  d(»signate  the  time  when  the  term  of 
office  should  begin  and  the  time  when  it  should  end,  but 
only  provides  that  county  officers  shall  hold  their  offices 
for  the  term  of  two  years,  and  until  their  successors  should 
be  qualified,  with  the  added  provision  that  sheriffs  and 
treasurers  shall  not  hold* for  more  than  two  consecutive 
terms.  Our  constitution  provides  expressly  when  the 
terms  of  judges  of  the  supreme  court  and  of  regents  of  the 
university  shall  b(^in  and  when  they  shall  end,  and  that 
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they  shall  continue  for  six  years.     The  act  of  the  legisla- 
ture of  this  state  providing  for  biennial  elections  attempts 
to  break  in  upon  this  continuity  of  terms,  but  there  is  no 
such  objection  to  the  Kansas  statute.     If  our  constitution 
fixes  the  terms  of  these  offi,cers,  and  provides  for  a. con- 
tinuity of  terms,  so  that  when  one  officer  holds  over  his 
term,  he  thereby  holds  a  part  of  the  term  of  his  successor, 
then  the  question  with  us  is,  can  the  legislature  change  the 
arrangement,  and  provide  a  different  time  for  the  begin- 
ning and  ending  of  the  terms,  and  that  the  terms  of  the 
present  incumbents  shall  be  changed  by  adding  a  definite 
l)eriod  thereto?     Speaking  generally  as  to  the  meaning  of 
provisions  for  holding  over,  or  for  an  indeterminate  period, 
it  can  hardly  be  doubted  tliat,  even  if  it  is  beyond  the  power 
of  the  legislature,  rightfully,  to  prevent  an  election  at  the 
time  it  should  be  held  in  ccmformity  with  constitutional 
provision,  yet,  if  a  failure  of  an  election  should  happen, 
or  if  for  any  other  rc^asou  no  person  was  authorized  to 
succeed  to  the  office,  under  the  provisions  of  the  constitu- 
tion, section  20,  article  XVI,  the  incumbent  officers  would 
hold  over  until  successors  were  legally  chosen.    There  is, 
however,  no  occasion,  nor,  as  it  appears  to  us,  sound  rea- 
son, for  giving  this  section  an  enlarged  meaning  beyond 
this. 

6.  It  is  argued  by  respondents  that,  because  the  pro- 
visions of  the  constitution  relative  to  the  holding  of  gen- 
eral elections  for  judicial  officers  are  found  in  article  XVI, 
called  the  "Schedule,"  such  provisions  should  be  regarded 
as  having  been  inserted  for  temporary  purposes  only,  and 
without  permanency  of  character.  These  provisions,  it  is 
said,  are  to  be  held  merely  as  temporary  expedients,  nec- 
essary for  the  time  being,  in  bridging  over  the  break  be- 
tween the  old  and  the  new  order  of  things.  The  reason 
for  the  creation  of  the  "Schedule"  is,  it  is  sugg(»sted,  made 
manifest  in  its  introductory,  wherein  it  is  stated:  "That 
no  inconvenience  may  arise  from  the  revisions  and  changes 
made  in  the  constitution  of  this  stiite,  and  to  carry  the 
same  into  effect  it  is  hereby  ordaincnl  and  declared."     It 
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may  bo,  and  probably  is,  true  that  a  schedule  proper,  or 
that  part  of  an  orjijanic  law  devoted  exclusively  to  pro- 
visions for  the  transition  of  the  affairs  of  government  from 
the  existing  order  of  things  to  the  conditions  arising  un- 
der the  operation  of  the  ucay  instrument,  should  be  re- 
garded as  of  a  temporary  character  and  to  be  ignored 
when  its  purposes  have  been  subserved.  It  is,  however, 
quite  manift^st  that  the  article  which  is  denominated  as  the 
''Schedule"  in  our  constitution  contains  many  provisions 
of  as  lasting  and  permanent  character  as  those  found  in 
other  portions  of  the  document,  and  is  obviously  so  in- 
tended by  its  framers  and  the  people  adopting  it.  In  fact, 
the  instrument  could  be  regarded  only  as  a  very  imper- 
fect one,  leaving  to  the  legislature  the  exercise  of  many 
powers  usually  control  1(h1  by  the  fundamental  law,  if  these 
l)rovisions  are  construed  as  having  been  incorporated  for 
temporary  purposes  only.  If  counsel's  contention  in  this 
regard  be  correct,  then  the  legislature  is  autliorized  to 
change  the  time  of  holding  g(»n(*ral  elections  to  any  date 
it  may  so  decree,  since  the  provision  regulating  the  time  of 
holding  elections  is  found  in  the  schedule.  This  construe^ 
tion,  however,  it  is  manifc^st,  cannot  l>e  entertained  nor 
scarcely  thought  of.  The  same  may  bo  said  of  many  other 
provisions  found  thortnn  of  the  same  undoubted  perma- 
nent character.  The  language  used  should  be  given  its  or- 
dinary m(*aning,  and  whether  a  provision  is  intended  to  be 
of  a  temporary  or  i>ermanont  character  must  be  deter- 
mined from  the  purpose  of  the  enactment  and  the  object 
sought  to  be  accomplished  thereby.  "The  most  universal 
and  effectual  way  of  discovering  the  true  meaning  of  a 
law,  w^hen  the  words  are  dubious,  is  by  considering  the 
reason  and  spirit  of  it,  or  the  cause  w-hich  moved  the 
legislator  to  enact  it."  1  Blackstouo's  (Commentaries 
(Ohitty's),  61.  So  construing  the  provisions  of  the  con- 
stitution we  have  boon  considering,  we  have  no  hesitancy 
in  saying  that  they  are  and  should  be  held  as  being  of  a 
lasting  character,  even  though  found  in  an  article  de- 
nominated a  "Schedule." 
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7.  Finally,  it  is  argued  that  the  court  should  give  great 
weight  to  the  legislative  construction  of  the  constitution, 
when  legislation  is  had  regarding  subjects  of  a^  political 
nature.  The  rule  contended  for  seems  to  be  sound  and 
reasonable,  and,  although  we  accord  to  it  all  the  force  con- 
tended for,  we  cannot  escape  the  conclusion  that  the  pro- 
visions of  the  fundamental  law  we  have  been  considering 
will  not  bear  a  construction  permitting  or  authorizing  the 
legislature  to  change,  as  it  has  attempted  to  do,  the  time 
of  holding  elections  for  judicial  officers,  and  the  time  when 
their  respective  terms  of  office  shall  begin  and  terminate, 
and  to  extend  the  terms  of  all  present  incumbents  for  one 
year,  in  the  face  of  such  provisions.  The  conflict  is  so 
palpable  that  the  legislative  enactment  must  give  way. 
The  action  of  the  legislative  branch  of  government  is  en- 
titled to  and  should  receive  from  the  judicial  department 
the  greatest  of  respect  and  defei*ence.  This  has  been 
freely  accorded  and  ever  kept  in  mind  in  the  consideration 
and  discussion  of  the  case  ajt  bar.  The  court  should  and 
does  approach  a  conclusion  resulting  in  a  holding  that  the 
law  is  unconstitutional  with  great  caution  and  hesitancy. 
The  wisdom,  policy  and  expediency  of  the  law  have  not 
been  allowed,  that  we  are  conscious  of,  to,  in  the  slightest 
degree,  influence  our  decision.  We  have  endeavored  to 
keep  within  the  legitimate  sphere  of  action  belonging  to  the 
judiciary  and,  in  so  far  as  human  fallibility  permits,  to 
reach  a  conclusion  from  a  strictly  legal  and  judicial 
standpoint.  The^final  and  ultimate  constniction  of  the 
provisions  of  the  constitution  is  by  that  instrument  en- 
trusted  to  the  courts.  We  have  endeavored  to  discharge 
the  trust  thus  reposed  in  the  tribunal  over  which  we  for  a 
time  give  expression  to  its  utterances  and  decrees  accord- 
ing to  the  meaning  expressed  or  arising  by  necessary  im- 
plication. In  so  doing,  we  are  unable  to  escape  the  con- 
clusion that  the  legislative  enactment  in  controversy  con- 
flicts with  several  of  the  provisions  of  the  fundamental 
law,  and  that  the  former  must  give  way  and  be  declared 
without  legal  force,  inoperative  and  void, 
17 
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It  follows  that  the  writ  must  issue  as  prayed,  and  it  is, 
accordingly,  so  ordered. 


Writ  allowed. 


William  Prante,  Guardian,  v.  Oscar  Lompe,  Guardian. 

Piled  June  22,  1905.    No.  14,298. 

Error  to  the  district  court  for  Nemaha  county :  Wil- 
liam H.  Kelligar,  Judge.  Application  for  supersedeas 
denied. 

H.  A.  Lambert  and  C.  0.  French,  for  plaintiff  in  error. 

E.  Ferncau,  Stull  d  Eawxby  and  W.  F.  Buck,  contra. 

Sedgwick,  J. 

Upon  application  for  that  purpose  the  county  court  of 
Nemaha  county  made  an  order  appointing  a  guardian  for 
Harman  Ray,  as  an  incompetent  person,  and  upon  pro- 
ceedings in  error  in  the  dislriit  court  for  that  county  this 
order  was  revers^nl  and  the  cause  was  set  down  for  trial  in 
the  district  court.  The  parties  interested,  desiring  to 
prosecute  proceedings  in  error  in  this  court  to  reverse  the 
order  of  the  district  court,  applied  to  that  cou.rt  for  a 
supersedeas  of  its  order,  which  was  refused;  and  the  cause 
haying  been  docketed  in  this  court  upon  proceedings  in 
error,  application  is  made  to  this  court  for  a  supersedeas 
of  the  judgment  of  the  district  court.  It  is,  of  course, 
within  the  discretion  of  the  district  court  fo  determine 
whether  a  supersedeas  should  be  allowed.  But  this  is  a 
legal  discretion,  and  where  such  supersedeas  is  refused, 
this  court  will  in  a  proper  case  supersede  the  judgment  of 
the  district  court  upon  i)roper  terms.  With  this  in  view 
we  have  examinc^d  the  record  presented,  and  are  satisfied 
that  the  district  court  proi)erIy  exercised  its  discretion, 
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When  the  judgment  of  the  county  court  was  reversed,  and 
the  cause  set  down  for  trial  in  the  district  court,  the  latter 
court  became  possessed  of  the  cause,  and  application  may 
be  made  to  that  court  for  such  orders  upon  the  parties  in- 
terested as  may  be  necessary  to  protect  the  property  in- 
volved and  the  rights  of  all  of  the  parties.  The  decision 
of  the  district  court  will,  of  course,  be  presumed  to  be 
correct  until,  upon  the  record,  it  is  found  to  be  otherwise, 
and  this  cannot  be  determined  in  this  court  before  a  final 
hearing.  In  the  meantime  the  judgment  of  the  district 
court  is  in  full  force,  and  there  is  no  necessity  for  a  super- 
sedeas.   The  application  is  therefore 

OVERBULBD. 


Lanoasthb  County  et  al.  v.  State  of  Nebraska.* 

Filed  June  22,  1905.    No.  13,868. 

1.  Claims  Against  State:  Filing.    A  creditor  of  the  state,  where  the 

law  makes  no  provision  for  the  payment  of  his  claim,  is  not 
.  required  to  file  snch  claim  within  two  years  aftei^  its  accrual 
with  the  auditor  of  public  accounts  for  adjustment  and  allow- 
ance, and  his  failure  to  so  file  it  will  not  bar  an  action  thereon 
against  the  state.    State  v.  Moore,  40  Neb.  854,  followed. 

2.  Action.     A  resolution  of  the  state  senate,  passed   in  accordance 

with  the  provisions  of  section  1106  of  the  code,  will  authorize 
the  claimant  to  commence  and  maintain  an  action  against  the 
state  on  such  a  claim.  - 

3.  Petition  examined,  and  held  sufficient  to  resist  a  general  demurrer. 

Ebrob  to  the  district  court  for  Lancaster  county:  Ed- 
ward P.  Holmes,  Judge.    Reversed. 

James  L.  Caldwell,  Frank  M,  Tyrrell  and  Charles  E. 
Matson,  for  plaintiffs  in  error. 

y.'  N.   Prouty   Attorney   GeneraL   and  Norris  Brovm, 
contra. 

^  Rehearing  allowed*    See  opinion,  p.  215,  post 
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Barnes^  J. 

On  the  26th  day  of  June,  1903,  the  plan  tiffs  commenced 
this  action  against  the  state  iij  the  district  court  for  Lan- 
caster county,  and  thereafter  filed  their  amended  petition, 
from  which  we  gather  the  following  facts :  On  or  about  the 
26th  day  of  January,  1893,  the  treasurer  of  Lancaster 
county  collected,  and  deposited  in  the  Capital  National 
Bank  of  Lincoln,  Nebraska,  an  authorized  county  deposi- 
tory, the  sum  of  $35,694.54  of  public  moneys.  On  that 
date  the  bank  failed,  and  of  the  money  thus  deposited  there 
was  lost,  absolutely,  the  sum  of  f32,919.32;  |5,000.40  of 
this  money  was  state  funds.  On  the  31st  day  of  January, 
1894,  the  county  treasurer  of  said  county  paid  to  the  state 
treasurer  the  full  amount  of  the  state's  funds  so  lost  by 
the  bank  failure,  thus  reimbursing  the  defendant;  and  it 
was  alleged  that  such  payment  was  made  without  the  con- 
sent of  the  county,  Avithout  any  authority  from  its  board 
of  commissioners,  and  by  inadvertence  and  mistake.  It 
was  also  alleged  in  the  petition  that  the  sum  so  paid  to 
the  state  constituted  a  just  obligation  owing  from  the  de- 
fendant to'^Tjancaster  county  at  the  time  of  the  bringing 
of  this  action.  It  was  further  alleged  that  on  the  4th  day 
of  April,  1903,  the  state  senate,  passed  a  resolution  au- 
thorizing the  bringing  of  this  action  for  the  accounts  and 
items  sued  on.  The  petition  concluded  with  a  prayer  for 
an  accounting,  and  a  judgment  against  the  defendant  and 
in  favor  of  the  plaintiffs  for  such  sum  as  might  be  found 
due,  together  Avith  interest  at  7  per  cent,  thereon  from  the 
31st  day  of  January,  1903.  The  state  demurred  to  the 
amended  petition,  and  the  demurrer  was.  sustained  for 
two  reasons :  First,  that  it  w^as  shoAvn  on  the  face  of  the 
petition  that  the  cause  of  action  was  barred  by  the 
statute  of  limitations;  second,  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
plaintiffs  elected  to  stand  on  their  amended  petition,  the 
action  was  dismissed,  and  is  brought  here  by  petition  in 
error. 
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The  plaintiffs  contend  that  the  trial  court  erred  in  hold- 
ing that  their  claim  was  barred  by  the  limitation  contained 
in  section  6,  article  III,  chapter  83,  Compiled  Statutes 
1903  (Ann.  St.  9094).  It  would  seem  that  this  contention  ^ 
is  not  well  founded.  In  State  v.  Moore,  40  Neb.  854,  25 
L.  R.  A.  744,  the  court  referred  to  that  section,  quoted  sec- 
tion 9,  article  IX  of  the  constitution,  and  said : 

^'Now,  what  is  meant  in  this  constitutional  provision  by 
'claims  upon  the  treasury'  which  the  auditor  must  examine 
and  adjust?  We  take  it  that  it  means  claims  which  the 
state  is  or  may  be  under  legal  obligation  to  pay,  such  as 
the  salaries  of  its  officers  and  employees,  the  cost  of  erect- 
ing buildings,  and  the  expense  attendant  upon  the  main- 
tenance of  its  prisons,  asylums,  schools,  and  other  insti- 
tutions." 

This  is  in  harmony  with  many  other  decisions  of  our 
court  in  which  it  is  held  that  statutes  providing  for  the 
presenting  of  claims  to  county  or  city  authorities  apply  . 
only  to  claims  arising  from  contract  or  some  direct  legal 
obligation^  and  not  claims  arising  from  tort.  It  is  only 
in  those  claims  that  are  properly  presented  to  the  auditor, 
and  that  he  is  authorized  to  allow,  that  appeals  provided 
for  by  the  constitution  and  by  statute  can  be  taken.  The 
claim  involved  in  the  case  at  bar  could  not  be  brought  into 
court  in  that  way.  The  law  makes  no  provision  for  the 
payment  of  such  a  claim,  and  it  is  not  included  in  the  pro- 
visions of  the  statute  or  the  constitution  above  mentioned. 
It  must  be  brought  into  court  by  consent  of  the  legisla- 
ture. If  it  is  not  necessary  under  the  statute  that  such 
claims  as  this  should  be  presented  to  the  auditor  at  all, 
then,  of  course,  the  two  years'  limitation  contained  in  sec- 
tion 6,  supra^  does  not  apply.  The  statute  of  limitations 
as  a  defense  is  a  personal  one,  and  may  be  waived,  even 
if  the  claim  has  been  barred  by  statute.  The  state  might 
waive  that  defense  and  authorize  this  suit,  and  we  think 
by  its  action  in  this  case  it  has  done  so.  When  this  claim 
was  presented  to  the  legislature  and  leave  to  sue  was  asked 
for,  more  than  two  years  had  already  run,  which  would 
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have  furnished  a  suflRcient  excuse  to  the  l^islature  to  re- 
fuse leave  to  sue.  It,  nevertheless,  by  the  action  of  the  sen- 
ate^  granted  such  leave,  and  this  was  a  waiver  of  the  bar 
of  the  statute,  if  such  bar  existed.  Section  22,  article  VI, 
of  the  constitution,  provides:  "The  state  may  sue  and  be 
sued,  and  the  legislature  shall  provide  by  law  in  what 
manner  and  in  what  courts  suit  shall  be  brought.''  And 
the  legislature,  exercising  the  authority  thus  conferred, 
has  provided  by  section  1106  of  the  code:  "The  several 
district  courts  of  the  judicial  districts  of  the  state  aB  now 
provided  for  and  established  by  the  constitution  of  the 
state,  and  of  such  judicial  districts  as  may  hereafter  be 
provided  by  law,  shall  have  jurisdiction  to  hear  and  deter- 
mine the  following  matters:  First.  All  claims  against 
the  state  filed*  therein,  which  have  previously  been  pre- 
sented to  the  auditor  of  public  accounts,  and  have  been  in 
whole  or  in  part  rejected  or  disallowed.  Second.  All 
claims  or  petitions  for  relief  that  may  be  presented  to  the 
legislature,  and  which  may  be  by  any  law,  or  by  any  rule 
or  resolution  of  the  legislature,  or  either  house  thereof,  re- 
ferred to  either  of  said  courts  for  adjudication.'*  There- 
fore the  resolution  of  the  senate,  set  forth  in  the  amended 
petition^  constitutes  ample  authority  for  the  prosecution 
of  this  action. 

It  is  claimed  on  the  part  of  the  state  that  there  is  a  mis- 
joinder of  parties  plaintiff,  but  this  question  is  one  which 
cannot  be  raised  by  demurrer,  so  that  point  requires  no 
further  consideration. 

Considering  now  the  merits  of  the  case  as  presented  by 
the  amended  petition,  it  appears  that  the  county  treasurer 
of  Lancaster  county  paid  to  the  state  certain  money  be- 
longing to  the  county,  without  any  authority  therefor,  and 
such  payment  was  made  by  inadvertence  and  mistake.  If 
these  allegations  are  true,  they  state  a  cause  of  action,  and 
are  sufficient  to  resist  a  general  demurrer.  This  fact 
seems  to  be  conceded  by  the  state,  for  the  only  defense 
presented  by  the  brief  and  argument  of  the  attorney  gen- 
eral is  the  limitation  contained  in  the  statute  above  men- 
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tioned.  We  are  therefore  of  the  opinion  that  the  trial 
court  erred  in  sustaining  the  demurrer  and  dismissing  the 
plaintifiTs  cause  of  action. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
^ceedings. 

Rbversbd. 

HOLGOMB,  0.  J.,  concurs  in  the  order  of  reversal. 


The  following  opinion  on  rehearing  was  filed  April  5, 
1906.    Judgment  of  reversal  adhered  to: 

1.  Claims  Against  State:  Limitation  of  Actions.     If  one  having  a 

claim  against  the  state  cannot  prosecute  the  same  without  leave 
Of  the  legislature  or  one  branch  thereof,  the  statute  of  limitations 
will  not  begin  to  run  against  an  action  on  such  claim  until  such 
leave  to  sue  the  state  has  been  given, 

2,  State  taxes  in  the  hands  of  a  county  treasurer  are  the  property  of 

the  state,  and,  if  lost  without  fault  of  the  county,  the  county  is 
not  liable  to  the  state  therefor. 

# 
8.  State  Vunds:  Dkposit(»y:  Estoppel.  If  money  belonging  to  the 
Btate  in  the  hands  of  a  county  treasurer  Is  by  him  deposited  in 
a  bank  that  has  been  designated  as  a  depository  of  county  funds, 
and  is  lost  by  a  failure  of  the  bank,  it  Is  not  the  duty  of  the 
treasurer  to  use  the  money  of  the  county  to  make  good  the  loss 
to  the  state,  and  his  action  in  doing  so  without  authority  from 
the  county  board  wiU  tiot  estop  the  county  to  recover  the  money 
from  the  state. 

Sedgwick,  C.  J. 

In  the  original  brief  of  the  state  which  was  considered 
upon  the  former  hearing,  it  was  contended  that  the  action 
was  barred  by  the  limitations  contciined  in  section  6,  ar- 
ticle III,  chapter  83,  Compiled  Statutes,  1903  (Ann.  St. 
9094),  which  provides  that  persons  having  claims  against 
the  state  sliall  exhibit  the  same  to  the  auditor  within  two 
years  after  such  claims  shall  accrue.  It  Avas  not  contended 
that  the  general  statute  of  limitations  applies.  In  answer 
to  this  argument  on  behalf  of  the  state,  it  was  said  in  the 
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opinion  that,  by  the*  resolution  of  the  senate  authorizing  a 
suit  directly  against  the  state  upon  this  claim,  the  objec- 
tion that  the  limitation  of  section  6  applies  was  waived  by 
the  state.  It  was  not  intended  to  pass  upon  the  question 
whether  the  general  statute  of  limitations  would,  neces- 
sarily, be  waive<l  by  the  authority  given  to  sue  the  state^ 
under  the  resolution  of  the  senate,  without  language  in 
the  resolution  which  expressly  or  impliedly  waived  that 
defense. 

1.  It  is  now  contended  that  the  general  statute  of  limita- 
tions applies,  and  that  the  resolution  of  the  senate  is  not 
a  waiver  of  this  defense.  Upon  this  contention  several 
authorities  are  cited.  Among  them  is  Hepbum^s  Case,  3 
Bland  (Md.),  95,  109.  Hepburn  was  a  creditor  of  Wil- 
liam and  Rob(Tt  ilollison.  The  property  of  the  Mollisons 
had  been  confiscated  and  sold  by  the  state,  and  Hepburn's 
contention  Avas  that,  by  this  confiscation  and  sale,  he^  was 
prevented  from  realizing  upon  his  claim  against  the  Mol- 
lisons. The  statute  of  limitations  had  run  upon  his  claim 
against  the  ilollisons,  and  the  chancellor  held  "that  there 
is  sufficient  evidence  to  show  that  this  debt  ♦  ♦  ♦  ha« 
been  long  sin(*e  paid  and  satisfied  by  the  Mollisons  them- 
selves.'' And  the  chancellor  further  said  (p.  125) :  "The 
great  lapse  of  time  since  it  became  due,  without  the  delay 
being  in  any  manner  reasonably  accounted  for,  gives  rise 
to  a  presumption,  altogether  irresistible,  that  it  must  have 
been,  in  some  way  or  other,  fully  and  completely  paid 
and  satisfied."  There  is  no  suggestion  in  the  opinion  of  the 
chancellor  that  there  would  be  any  presumption  that  the 
state  had  paid  this  claim  to  Hepburn.  In  the  case  at  bar 
the  delay  in  bringing  the  action  is  reasonably  accounted 
for.  It  could  not  be  brought  without  leave  of  the  state, 
and  it  was  brought  within  three  months  after  such  leave 
was  obtained.  Another  case  cited  and  relied  upon  is 
Baxter  v.  State,  10  Wis.  *454.  In  that  case  the  action  was 
authorized  by  a  general  statute,  which  had  been  in  force, 
and  under  which  the  plaintiff  might  have  sued  at  any 
time  after  the  claim  accrued.  This  right  of  action  had 
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existed  for  suflflcient  length  of  time  to  bar  the  claim  under 
the  general  statute  of  limitations,  and  the  sole  question 
was  whether,  in  any  case,  under  any  circumstances,  the 
state  could  avail  itself  of  the  defense  of  the  statute  of 
limitations.  After  discussing  and  disposing  of  this  ques- 
tion the  court  said :  ^'The  statute,  of  course,  did  not  run 
until  the  state  rendered  itself  liable  to  a  suit  on  any  claim. 
But  as  that  statute  had  been  in  force  more  than  six  years 
before  the  commencement  of  this  suit,  we  think  the  claim 
is  barred.^'  The  statute  of  limitations  does  not  generally 
run  upon  a  claim  while  no  right  of  action  exists  thereon, 
and,  under  that  rule,  the  statute  has  no  application  to 
this  case. 

2.  It  is  next  contended  in  the  brief  of  the  state  that  pay- 
ment of  money  justly  due  cannot  be  recovered  back  on 
account  of  mistake.  This  leads  to  a  consideration  of  the 
question  whether  this  money  was  justly  due  the  state 
from  the  county.  It  was  not  within  the  province  of  the 
treasurer  to  determine  this  question.  The  fact  that  the 
treasurer  had  paid  over  the  money  to  the  state  without 
any  authority  from  the  county  board  ought  not  to  preju- 
dice the  legal  rights  of  the  county;  so  that  the  question  is 
whether  the  loss  of  this  money  should  fall  upon  the  state 
or  upon  the  county.  It  must  be  remembered  that  this 
question  is  being  determined  upon  the  allegations  of  the 
petition  alone.  The  case  is  now  presented  to  this  court 
upon  a  general  demurrer,  which  raises  only  the  question 
of  the  sufficiency  of  the  petition.  Under  these  allega- 
tions we  think  that  the  money  4ost  was  the  loss  of  the 
state,  and  that  the  county  was  not  liable  therefor  to  the 
state.  In  County  of  Valley  v,  Robinson,  32  Neb.  254,  it 
was  said :  "The  county  is  charged  with  the  levy  and  col- 
lection of  all  county  and  state  taxes,  and  until  state  taxes 
are  paid  they  remain  a  subsisting  charge  against  the 
county.'*  The  action  was  brought  by  the  county  against 
the  treasurer  and  his  bondsmen  to  recover  taxes  colle(*ted 
by  him  for  the  state.  The  question  was  whether  the 
county  had  sufficient  interest  in  the  collection  of  these  # 
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taxes  to  maintain  the  action.  The  question  presented  in 
this  case  was  not  before  the  court,  and  the  language  there 
used  was  not  used  with  reference  to  the  question  being 
here  considered.  In  what  sense  the  county  is  charged 
with  the  state's  taxes  until  they  are  paid  into  the  state's 
treasury  is  not  made  clear  in  that  decision.  The  county 
was  the  obligee  named  in  the  bond  upon  which  the  action 
was  brought,  and  the  holding  that  the  action  might  be 
brought  in  the  name  of  the  county  to  recover  the  staters 
taxes  that  have  been  misappropriated  by  the  treasurer 
does  not  go  so  far  as  to  hold  that  the  county  itself  is  an 
insurer  of  the  state's  funds  in  the  hands  of  the  treasure, 
and,  If  unable  to  recover  them  from  the  treasurer,  could 
be  held  liable  to  the  state  therefor.  Judge  Maxwell  in 
the  opinion  said :  ^The  question  here  involved  was  before 
this  court  in  Albertson  v.  State,  9  Neb.  429,  and  Thome 
V.  Adams  County,  22  Neb.  825."  In  both  of  these  cases 
it  was  held  that  an  action  could  be  maintained  by  the 
county  against  the  treasurer  for  all  such  funds  in  respect 
to  which  he  is  the  defaulter.  In  the  former  case  the 
second  paragraph  of  the  syllabus  is:  "Section  32  of  the 
code  of  civil  procedure  authorizes  an  action  upon  an  offi- 
cial bond  in  favor  of  the  public,  where  there  are  no  spe- 
cial provisions  to  the  contrary,  in  the  name  of  the  obligee 
of  the  bond.''  School  District  v.  Saline  County,  9 
Neb.  403,  was  an  action  by  the  school  district  to  recover 
from  the  county  money  in  the  hands  of  the  county  treas- 
urer belonging  to  the  district.  In  the  opinion  it  is  said 
that  it  is  the  duty  of  the  county  treasurer,  when  funds 
belonging  to  the  school  district  come  into  his  hands,  "to 
credit  them  to  the  proper  district,  and  on  proper  applica- 
tion pay  them  over  to  the  officer  of  the  district  entitled 
to  receive  them  from  his  hands.  With  the  management  of 
this  business  the  county  commissioners  have  no  voice 
whatever.  They  cannot  control,  nor  is  the  county  in  any- 
wise answerable  for,  the  acts  of  the  treasurer,  either  com- 
mitted or  omitted,  in  respect  of  these  duties.  If  the  county 
%  treasurer  has  misappropriated  moneys  belonging  to  the 
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plaintiflf,  he  and  his  sureties  may  be  liable  in  a  proper 
action  on  his  bond;  but  the  county  very  clearly  is  not 
liable  therefor."  This  language  appears  to  apply  as  well 
to  the  duties  of  the  county  treasurer  in  respect  to  the  state 
funds ;  and  upon  the  same  reasoning  the  county  would  not 
be  liable  to  the  state  for  its  funds  in  the  hands  of  the 
county  treasurer.  While  under  the  decisions  above  re- 
ferred to  an  action  may  be  brought  in  the  name  of  the 
county  against  the  treasurer  to  recover  funds  of  the  state 
misapropriated  by  him,  the  state  auditor  is  expressly 
authorized  by  statute  to  bring  such  suit.  Laws  1879,  p. 
343  (Comp.  St.  1903,  ch.  77,  art.  I,  sees.  184,  187;  Ann. 
St  10583,  10586).  Section  186  provides:  "The  bond  of 
every  county  treasurer  shall  be  held  to  be  security  for  the 
I>ayment  by  such  treasurer  to  the  state  treasurer  and  the 
several  cities,  towns,  villages  and  the  proper  authorities 
and  i)ersons  respectively,  of  all  taxes  and  special  assess- 
ments which  may  be  collected  or  received  by  him  on  their 
behalf,  by  virtue  of  any  law  in  force  at  the  time  of  giving 
such  bond,  or  that  may  be  passed  or  take  eflfect  there- 
after.*' Under  these  provisions  of  the  statute  it  is  mani- 
fest that  the  liability  of  the  county  for  state  funds  in  the 
hands  of  the  county  treasurer  is  no  greater  than  its  liabil- 
ity for  other  funds  not  belonging  to  the  county,  and  School 
District  v.  Saline  County,  supra,  is  decisive  of  the  ques- 
tion here  involved. 

For  these  reasons,  our  former  judgment  upon  this  de- 
murrer is  adhered  to. 

Judgment  aooobdinglt. 
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Philip  Hubert  v.  State  op  Nebr^vska.* 

Filed  June  22,  1905.    No.  14,096. 

1.  Bape.    Sections  11  and  12  of  the  criminal  code  describe  three  classes 

of  crimes*  each  of  which  is  totally  distinct  from  the  other  two. 
By  section  11  it  Is  declared  to  be  unlawful  for  any  person  to 
have  carnal  knowledge  of  his  daughter  or  sister  forcibly  and 
against  her  will.  By  the  first  clause  of  section  12  the  act  of 
having  forcible  carnal  knowledge  of  any  woman  or  female  child, 
other  than  a  daughter  or  sister,  is  denounced  as  a  crime;  and 
by  the  second  clause  sexual  intercourse  with  a  female  child 
under  the  age  of  eighteen  years,  without  force  and  with  her 
consent,  is  forbidden. 

2.  An  information  for  the  crime  of  rape  under  the  first  clause  of. 

section  12  must  charge  that  the  act  was  done  with  force  and 
against  the  will  or  consent  of  the  prosecutrix. 

3.  An  information  for  the  crime  of  rape  under  the  second  clause  of 

said  section  mudt  charge  the  person  upon  whom  the  offense  was 
committed  as  being  a  female  child  under  eighteen  years  of  age, 
and  the  accused  as  being  a  male  person  of  the  age  of  eighteen 
years  or  over;  and,  in  case  the  prosecutrix  is  over  fifteen  years 
of  age,  her  previous  chastity  must  be  alleged. 

4.  Evidence.     The  state,  on  the  trial  of  such  a  case,  should  not  be 

permitted  to  introduce  evidence  of  acts  of  the  accused,  and  state- 
ments alleged  to  have  been  made  by  him,  which  do  not  tend  to 
corroborate  the  evidence  of  the  prosecutrix,  or  impeach  or  dis- 
credit hifl  own  testimony. 

Error  to  the  district  court  for  Lancaster  county:  Ed- 
ward P.  Holmes^  Judge.    Reversed, 

Billingsley  &  Greene  and  R,  H.  Hagclin,  for  plaintifif  in 
error. 

Norris  Broivn,  Attorney  General^  and  W.  T.  Thompson, 
contra. 

Barnes^  J. 

Philip  Hubert,  who  will  hereafter  be  called  the  plaintifif, 
was  convicted  in  the  district  court  for  Lancaster  county 
*  Rehearing  denied.    See  opinion,  page  226,  post. 
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of  the  crime  of  statutory  rape,  and  from  a  judgment  sen- 
tencing him  to  be  confined  in  the  state  penitentiary  for  the 
period  of  six  years  he  prosecutes  error. 

The  information  on  which  he  was  tried,  omitting  the 
formal  parts,  reads  as  follows:  "That  Philip  Hubert, 
late  of  the  county  aforesaid,  on  the  4th  day  of  August,  A. 
D.  1904,  in  the  county  of  Lancaster  and  state  of  Nebraska, 
aforesaid,  then  and  there  being,  did  feloniously  and  unlaw- 
fully in  and  upon  one  Lilian  Harding,  a  female  child  un- 
der the  age  of  eighteen  years,  to  wit,  the  age  of  fifteen 
years,  and  previously  of  chaste  character,  then  and  there 
being,  feloniously  did  make  an  assault,  aiid  her  the  said 
Lilian  Harding,  then 'and  there  wickedly,  unlawfully  and 
feloniously  did  carnally  know  and  abuse.''  Plaintiff  first 
filed  a  motion  to  quash  the  information ;  later  on  demurred 
to  it;  thereafter  objected  to  the  introduction  of  any  evi- 
dence on  the  part  of  the  state  because,  as  he  alleged,  the 
information  did  not  state  facts  sufficient  to  constitute  a 
crime;  and  after  conviction,  before  sentence,  he  filed  a  mo- 
tion in  arrest  of  judgment  for  the  same  reason.  So  it  ap- 
pears that  at  the  outset  he  objected  to  the  sufficiency  of  the 
information,  and  has  at  all  times  kept  his  objection  good. 
His  first  contention  now  is  that  the  information  is  not  suf- 
ficient to  charge  him  with  the  crime  of  which  he  was  con- 
victed. As  counsel  for  both  the  plaintiff  and  the  state 
have  given  this  question  the  most  attention,  we  will,  at  the 
outset,  give  it  our  careful  consideration. 

Section  11  of  the  criminal  code  provides :  "If  any  per- 
son shall  have  carnal  knowledge  of  his  daughter  or  sister, 
forcibly  and  against  her  will,  every  such  person  so  offend- 
ing shall  be  deemed  guilty  of  a  rape,  and  shall  be  im- 
prisoned in  the  penitentiary  during  life."  The  plaintiff 
was  not  prosecuted  under  this  section,  therefore  it  will  re- 
ceive no  further  consideration,  and  is  quoted  only  for  the 
purpose  of  being  referred  to  in  the  discussion  which  fol- 
lows. Section  12  of  the  criminal  code  reads  as  follow^: 
"If  any  person  shall  have  carnal  knowledge  of  any  other 
woman  or  female  child,  than  hie  daughter  or  sister,  w 
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aforesaid,  forcibly  and  against  her  will ;  or  if  any  male  per- 
son, of  the  age  of  eighteen  years  or  upwards,  shall  car- 
nally know  or  abuse  any  female  child  under  the  age  of 
eighteen  years,  with  her  consent,  unless  such  female  child 
so  known  and  abused  is  over  fifteen  y(»ars  of  age  and  pre- 
viously unchaste,  every  such  person  so  oflfending  shall  be 
deemed  guilty  of  a  rape,  and  shall  be  imprisoned  in  the 
penitentiary  not  more  than  20  or  less  than  3  years." 
From  an  examination  of  the  sections  quoted  it  is  apparent 
that  they  describe  threi*  classes  of  crimes,  each  of  which  is 
totally  distinct  from  the  other  two.  The  first  clause  of 
section  12  describes  what  is  usually  called  the  common  law 
crime  of  rape.  By  this  clause  it  is  provided  that  any  male 
person  who  shall  have  carnal  knowledge  of  any  woman 
or  female  child,  other  than  his  daugliter  or  sister,  forcibly 
and  against  her  will,  is  guilty  of  the  crime  of  rape.  In  an 
information  for  this  offense  it  is  not  necessary  to  state  the 
age  of  the  accuscni.  If  he  has  the  capacity  to  commit  the 
crime  his  age  is  wholly  immaterial,  and  so  is  the  age  of  his 
victim.  But  it  is  always  nec(^sary  in  a  pros(»cution  under 
this  clause  of  the  statute  to  allege  and  prove  that  the 
act  was  committal  forcibly  and  against  the  will  of  the 
prosecutrix.  Oarrxson  v.  People,  6  Keb.  274;  Hall  v. 
State,  40  Neb.  320.  The  crime  is  made  a  statutory  oflfense 
in  this  state,  and  the  language*  of  the  information  must 
conform,  substantially  at  h^ast,  to  that  found  in  the  stat- 
ute. Judge  Maxwell  in  his  Triininal  Procedure,  p.  238, 
says:  "Rape  is  tli(»  carnal  knowledge  of  a  female  forcibly 
and  against  her  will."  This  definition  applies  particu- 
larly to  the  crime  defined  in  tl!(^  first  clause  of  sec^tion  12. 
It  will  be  observed  that  it  is  nowluTC  charged  in  the  in- 
formation that  the  plaintiff  had  carnal  knowledge  of  the 
prosecutrix  foreihh/  and  against  her  in'lL  Ho  it  is  per- 
fectly apparent  that  the  language  used  therein  is  not  suf- 
ficient to  charge  the  plaintiff  with  the  crime  defined  in  the 
first  clause  of  that  section. 

The  second  clause  of  section  12  provides  that,  if  any 
male  person  of  the  age  of  eighteen  y(»ars  or  upwards  shall 
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carnally  know  or  abuse  any  female  child  under  the  age  of 
eighteen  years,  with  her  consent,  unless  such  female  child 
so  known  and  abused  is  over  fifteen  j^ears  of  age,  and  pre- 
viously unchaste,  every  person  so  offending  shall  be 
deemed  guilty  of  a  rape.  Now  the  essential  elements  of 
this  charge  are:  First,  that  the  accused  is  a  male  person 
of  the  age  of  eighteen  years  and  upwards;  second,  that  he 
shall  carnally  know  and  abuse  a  female  child  under  the 
age  of  eighteen  years;  third,  that  such  abuse  shall  be  with 
her  consent  If,  however,  she  is  over  fifteen  and  under 
eighteen  years  of  age,  and  previously  unchaste,  then  car- 
nal knowledge  of  her  with  her  consent  does  not  constitute 
the  crime  of  rape.  It  is  equally  clear  that,  if  the  accused  is 
less  than  eighteen  years  of  age,  the  offense  described  in  this 
clause  of  the  statute  cannot  be  committed  by  him.  The 
state,  nevertheless,  contends  that  the  statute  describes  but 
one  offense;  that  the  age  of  the  accused  is  immaterial,  and 
that  it  is  not  necessary  to  charge  and  prove  that  he  had 
carnal  knowledge  of  the  prosecutrix  forcibly  and  against 
her  will.  To  support  this  contention  several  sections  of 
Bishop's  New  Criminal  Procedure,  and  cases  from  other 
states,  are  cited.  An  examination  of  these  authorities  dis^ 
closes  that  they  are  based  on  statutes  somewhat  different 
from  our  own.  As  a  matter  of  fact  the  decisions  of  each 
state  conform  to  the  definition  of  the  crime  set  forth  in  its 
own  statutes,  and  for  this  reason  the  authorities  relied 
on  by  the  state  are  of  very  little  assistance  in  determining 
the  suflSciency  of  the  information  in  question  herein.  Sec- 
tions 11  and  12  of  our  criminal  code  are  almost  literal 
copies  of  the  sections  of  the  Ohio  statute  defining  the  crime 
of  rape.  The  supreme  court  of  that  state,  in  Howard  v. 
State,  11  Ohio  St.  328,  said : 

"The  crime  of  a  person  in  having  ^carnal  knowledge  of 
his  daughter  or  sister,  forcibly  and  against  her  will,'  as 
defined  in  the  4th  section  of  the  act  of  March  7,  1835 
(Swan  &  Oritchfield's  Stat.  404),  and  the  crime  of  a  per- 
son in  having  'carnal  knowledge  of  any  other  woman  or 
female  child  than  his  daughter  or  sister,  as  aforesaid,  for- 
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cibly  aud  a^i^ainst  her  will/  as  defined  in  the  5th  section  of 
said  a<*t,  are  distinct  and  Kejiarate  offenses,  and  not  merely 
diflFerent  prad(»s  of  the  same  crinie.^  In  (•harginf;^  the  latter 
(Time,  it  is  ess(*ntial  for  the  indictment  to  state  that  the 
woman  or  female  ohihl  upon  Avhom  the  crime  is  charged 'to 
have  been  conimittcHl  is  not  the  daughter  or  sister  of  the 
accused." 

In  construing  our  own  statutes  on  this  question  it  was 
said  by  (Miief  Justice  SrLLiVAN  in  Edwards  v.  State,  69 
Neb.  386: 

"Sections  11  and  12  of  the  criminal  code  describe  three 
classes  of  crimes,  each  of  which  is  totally  distinct  from  the 
other  two.  By  scntion  11  it  is  declared  to  be  unlawful  for 
any  person  to  have  carnal  knowledge  of  his  daughter  or 
sister  forcibly  and  against  her  will.  By  the  first  clause 
of  section  12  the  act  of  having  forcible  carnal  knowledge  of 
any  woman  or  female  child,  othcT  than  a  daughter  or  sis- 
ter, is  denounced  as  a  crime;  and  by  the  second  clause 
sexual  intercourse  with  a  female  child  under  the  age  of 
eighteen  years,  without  force  and  with  her  consent,  is 
forbidden.  The  act  charged  in  the  information  does  not 
constitute  a  violation  of  sei»tion  11  nor  of  the  first  clause  of 
section  12,  because  the  elements  of  force  and  nonconSent 
are  wanting." 

We  are  satisfied  with  the  language  above  quoted,  and  be- 
lieve it  is  a  cornvt  statement  of  the  effect  of  our  statutes. 
So  the  contenticm  of  the  state  that  our  statutes  describe 
but  one  off(*ns(s  and  th(*  facts  charged  in  the  information, 
when  viewed  in  that  light,  are  sufficient  to  charge  the 
plaintiff  with  the  crime  of  statutory  rape,  must  fail.  In 
Hall  V.  Stat(\  i^vpra^  we  said : 

"In  case  it  is  not  av(Tred  the  act  was  done  with  force 
and  against  the  consent  of  the  prosecutrix,  it  is  essential 
the  information  dis(*lose  that  the  person  upon  whom  the 
offense  was  committ<Hl,  at  the  time  of  the  assault,  was 
under  fiftcn^n  years  of  ag(\  and  that  the  accused  was  of  the 
age  of  eight(MMi  y(*ars  or  ov(t.  An  information  for  the 
crime  of  rape  under  the  s(H?ond  clause  of  the  section  must 
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charge  that  the  person  upon  whom  the  offense  was  com- 
mitted as  being  a  female  child  under  fifteen  years  of  age, 
and  the  accused  as  being  a  male  person  of  the  age  of  eigh- 
teen years  or  over;  but  where  the  unlawful  intercourse  is 
had  forcibly  and  against  the  will  of  the  complainant,  the 
prosecution  for  the  ofifense  should  be  brought  under  the 
first  part,  or  clause,  of  section  12,  copied  above,  and  in 
which  case  it  is  unnecessary  that  the  information  should 
disclose  the  age  of  the  accused,  or  that  of  the  prost?cutrix.'- 

Again,  in  Woodruff  v.  f^tate^  72  Neb.  818,  a  case  of  statu- 
tory rape,  Chief  Justice  Holcomb^  speaking  for  the  court, 
said: 

"The  gravamen  of  the  ofifense  charged  under  the  section 
defining  the  crime  is  the  unlawful  sexual  intercourse  by  a 
male  person  over  18  years  of  age  with  a  female  child  undc^i- 
the  age  of  consent.  In  the  case  at  bar,  the  prosecutrix 
being  over  15  years  of  age,  her  alleged  previous  chastity 
was  put  in  issue,  and  evidence  was  introduced  for  the 
purpose  of  showing  she  was  previously  uncbaste  and  as  a 
complete  defense  to  the  crime  charged.'^ 

If  the  previous  unchastity  of  the  prosecutrix  is  a  com- 
plete defense  to  a  charge  of  statutory  rape,  it  necessarily 
follows  that  the  fact  that  the  accused  is  a  male  person 
under  the  age  of  eightcn^^n  years  also  constitutes  a  defense 
to  such  a  charge.  So,  notwithstanding  what  the  courts 
in  other  jurisdictions  have  held,  we  are  fairly  and  fully 
committed  to  the  rules  above  stated,  and  no  reasons  have 
been  given  which  require  us  to  change  them.  Judged  by 
these  rules,  the  trial  court  erred  in  overruling  the  plain- 
tiflf's  objections  to  the  information. 

While  we  decline  to  formally  consider  plaintifif's  other 
assignments  of  error,  it  is  proper  for  us  to  say  that,  as 
we  read  the  record,  the  evidence  is  insuflflcient  to  establish 
the  ofifense  described  in  the  second  clause  of  section  12. 
The  prosecutrix  testified  positively  that  the  plaintiflf  ac- 
complished his  purpoFc  by  force  and  against  her  will;  that 
she  never  consented  to  the  act  of  sexual  intercourse  with 
bimj  and  he  testified  just  as  positively  that  he  never  had 
X8 
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sexual  intercourHo  with  lier  at  any  time,  in  any  manner,  or 
under  any  circumstance  whatever. 

It  also  appears  that  the  state  was  i)ermitted  to  introdi^ce 

(Evidence  of  cerHun  acts  of  tlie  plaintiff,  such  as  the  pur- 

rliase  of  two  cocktails  for  the  oflic(*r  who  arrested  him,  and 

<(*rtain  statements  alleged  to  have  been  made  by  him  tt» 

that  officer,  none  of  which  corroborated  or  even  tendtnl  to 

corroborate  the  evidence  of  the  prosecutrix,  or  impeach  or 

l^scredit    his    own    tc^stimony.     That    this    evidence,    to 

vhich  he  objected,  was  prejudicial  to  him,  and  an  invasion 

>f  his  right  to  have  a  fair  trial,  can  hardly  be  questicmtnl. 

As  has  been  oftivn  said,  the  charge  of  rape  is  one  easily 

iiade*,  and  hard  to  be  defended  against.     Therefore  it  is 

ih(^  duty  of  the  courts  to  carefully  guard  both  the  riglits 

)f  th(j  state  and  the  accused,  and  see  to  it  that  a  defendant 

hall  not  be  convicttnl  by  reason  of  prejudice,  and  without 

Mifficient  comp(»tent  evidence. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
(M)urt  is  reversed  and  the  cause  remanded  for  further  pro- 
cedings  according  to  law. 

Reversed. 

The  following  opinion  on   motion   for  rehearing  was 
tikHl  February  8,  1906.     Motion  orrrnilcd: 

1.  Rape.     Section   12  of  the  criminal   code,   as  amended,   defines  but 

one  crime  and  prescribes  the  punishment  therefof.  The  first  para- 
graph of  the  syllabus  of  the  former  opinion  in  this  c^se,  holding 
that  this  section  defines  more  than  one  distinct  offense.  Is  dis- 
approved. 

2.  :   Information.     If  a  man  eighteen  years  of  age  or  upwards 

is  guilty  of  the  sexual  act  with  a  female  child  not  over  the  age 
of  fifteen  years,  or  with  a  female  child  under  the  age  of  eighteen 
years  and  not  previously  unchaste,  the  law  will  presume,  withdut 
further  allegation  or  proof,  that  the  act  was  done  "forcibly  and 
against  her  will."  But  it  is  only  when  the  accused  is  of  the 
specified  age  that  this  presumption  exists.  An  information  for 
rape  must  allege  either  that  the  act  was  done  forcibly  and 
against  the  will  of  the  "woman  or  female  child,"  or  that  the 
accused  was  of  the  age  of  eighteen  years  or  upwards. 
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Sedgwick,  C.  J. 

The  attorney  general,  in  behalf  of  the  state,  has  filed  a 
motion  for  rehearing  in  this  case,  and  has  urged  upon 
the  attention  of  the  court,  among  other  things,  two  un- 
usually important  questions. 

!•  The  first  contention  is  that  the  court  erred  in  holding 
that^  section  12  of  the  statute  under  consideration  de- 
scribes two  classes  of  crimes,  each  of  which  is  totally 
distinct  from  the  other.  The  law  applicable  to  this  ques- 
tion we  think  is  correctly  stated  in  United  States  v.  Fero, 
18  Fed.  901: 

"Where  a  statute  makes  either  of  two  or  more  distinct 
acts  connected  with  the  same  general  offense,  and  subject 
to  the  same  measure  and  kind  of  punishment,  indictiible 
separately  and  as  distinct  crimes  w^hen  committed  by  dif- 
ferent persons,  or  at  different  times,  they  may,  when 
committed  by  the  same  person  at  the  same  time,  be 
coupled  in  one  count  as  constituting  one  offense.-' 

It  will  4)e  readily  seen  that  the  qu(*stion  is  of  impor- 
tance in  the  construction  of  this  statute.  If  two  distinct 
offenses  are  defined  and  punishment  provided  for  in  this 
section,  and  neither  of  the  two  offenses  includes  the  other, 
then  the  prosecutor  must  ekn^t  at  his  peril  whetlu^r  he  will 
charge  that  the  act  was  committed  forcibly  and  against 
the  will  of  the  woman  assaulted,  or  that  the  woman  was 
under  the  statutory  age  and  the  defendant  was  of  suffi- 
cient age  to  bring  him  within  the  provisions  of  the  law. 
Both  of  these  charges  could  not  be  contained  in  the  same 
count  of  the  information,  nor  indeed  in  the  same  informa- 
tion. If  this  section  of  the  statute  defines  but  one  offense, 
and  prescribes  the  punishment  therefor,  then  the  infor- 
mation may  be  so  drawn  as  to  support  a  conviction  if  the 
offense  has  been  committed  in  any  one  of  the  ways  defined 
in  the  statute.  We  think  the  latter  construction  should 
be  given  to  this  section.  The  objcx^t  of  the  section  is  to 
define  the  crime  of  rape,  and  to  provide  the  punishment 
therefor.    At  the  common  law  it  was  necessary  to  charge 
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that  the  act  of  intercourse  was  accompanied  with  force  on 
the  part  of  the  defendant,  and  was  against  the  will  of  the 
woman  assaulted.  Force  was  an  essential  element  of  the 
crime.  By  the  first  clause  of  this  section  this  element  of 
the  common  law  crime  of  raTpe  is  retained.  By  the  second 
clause  it  is  provided  that  the  crime  is  established  without 
proof  of  force  under  certain  conditions.  If  the  female 
consents  to  the  act  it  is  not  rape^  but  this  clause  of  the 
statute  provides  that  if  she  is  under  the  age  of  fifteen 
years  she  cannot  consent,  or  if  she  is  under  the  age  of 
eighteen  years  and  not  previously  unchaste  she  cannot 
consent,  and  so  the  whole  section  defines  the  common  law 
crime  of  rape,  with  the  cbndition  that^  when  the  accused 
has  reached  a  certain  age,  and  the  female  is  of  such  tender 
years  as  to  be  presumed  not  to  understand  the  nature  of 
the  act  so  as  to  enable  her  to  consent  to  it,  these  elements 
take  the  place  of  the  proof  required  by  the  common  law 
that  the  act  was  with  force  and  against  her  will.  If  these 
conditions  obtain,  the  law  presumes  that  the  act  was  with 
force  and  violence,  and  against  the  will  of  the  ^hild  as- 
saulted. Section  12  then  is  within  the  rule  above  quoted 
from  United  States  v.  Fcro,  and  defines  but  one  crime, 
and  provides  but  one  punishment  therefor.  If  the  act 
which  is  made  the  gravamen  of  the  offense  is  with  force 
and  against  the  will  of  the  victim,  or  if  the  other  con- 
ditions exist  so  that  the  law  presumes  it  to  be  so  done, 
then  the  crime  is  rape.  The  language  quoted  in  our 
former  opinion  from  Edvards  v.  State,  69  Neb,  386,  was 
not  necessary  to  the  point  there  being  considered,  and 
the  case  must  not  be  regarded  as  a  pr(»codont  upon  this 
point.  We  think  therefore  that  the  first  para^aph  of 
the  syllabus  of  our  former  opinion  in  this  case  is  erro- 
neous. 

2.  The  second  important  contention  in  the  brief  upon 
the  motion  for  rehearing  is  that  it  is  not  necessary  in  an 
information  for  rape  to  charge  either  that  the  crime  was 
committed  forcibly  and  against  the  will  of  the  female 
assaulted,  or  that  the  defendant  was  at  the  time  of  the 
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commission  of  the  crime  of  the  ago  of  eighteen  j-ears  or 
upwards.  We  do  not  think  that  this  point  is  well  tak(»n. 
As  before  stated,  an  essential  element  of  the  crime  of 
rape  is  force  and  violence.  The  derivation  of  the  word 
itself  imlicates  that  meaning,  and  we  think  that  in  all 
cases  an  information  charging  the  crime  of  rape  must  al- 
lege force  and  violence,  and  that  it  was  against  the  will  of 
the  female  assaulted,  unless  it  is  made  by  the  information 
itself  to  appear  that  the  conditions  existed  from  which 
the  law  will  conclusively  presume  such  force  and  violence 
and  non-consent.  The  element  of  force  and  violence  and 
non-consent  of  the  female  assaulted  is  of  such  importance* 
in  a  charge  of  the  crime  of  rape  that  it  cannot  be  wholly 
omitted.  For  this  reason,  and  because  of  the  weakness  of 
the  evidence  referred  to  in  our  former  opinion,  the  mo- 
tion for  rehearing  is 

OVEREULED. 


Caroline  Wbathbrford  v.  Union  Pacific  Railroad 
*  Company. 

FnjED  June  22,  1905.    No.  13,434. 

1.  forcible  Entry  and  Detainer:  Limttatiok  of  Actions.    A  grantee 

of  real  estate  occupied  by  a  third  person  acquires  no  greater 
rights  against  the  occupier  than  his  grantor  had.  If  the  right 
to  bring  an  action  of  forcible  entry  and  detention  Is  barred  as 
against  the  grantor,  so  likewise  Is  it  as  against  the  grantee. 

2.  Point  Disapproved.   Paragraph  3  of  syllabus  In  the  former  opinion, 

5  Neb.  (Unof.)  464,  disapproved. 

Error  to  the  district  court  for  Douglas  county:   Wil- 
LARD  W.  Slabaugh,  Judgb.    Reversed. 

I.  J.  DunUy  for  plaintiff  in  error. 

John  N.  Baldwin  and  Edson  Rich,  contra. 
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Letton,  C. 

The  former  opinion  in  this  case  was  not  oflRcially  re- 
ported, bnt  may  be  found  in  5  Neb.  (Unof.)  464.  A  re- 
h(*aring  was  granted  for  further  consideration  of  the 
contention  of  plaintiff  in  error  that  an  action  of  forcible 
i^ntry  and  detainer  was  barred  by  section  8  of  the  code. 
The  facts  in  the  record  necessary  to  a  determination  of 
this  question  are:  That  the  defendant  in  the  court  below 
had  been  in  possession  as  a  squatter  on  a  portion  of  one 
of  the  streets  of  the  city  of  Omaha  for  about  six  years 
prior  to  the  amendment  of  section  6  of  the  code  in  1899; 
that  subsequent  to  this  amendment  the  city  of  Omaha 
conveyed  the  portion  of  the  street  in  controversy  by  deed 
to  the  plaintiff,  Union  Pacific  Railroad  Company;  that, 
after  the  nn-iupt  of  the  dei^d  by  the  pLaintiff  from  the 
city,  it  served  in  writing  on  the  defendant  a  three  days' 
notice  to  quit,  which  substantially  complied  with  the 
provisions  of  section  1022  of  the  code.  In  about  thirty 
days  after  the  service  of  this  notice,  plaintiff  below  com- 
menced its  action  against  the  defendant  in  forcible  entry 
and  detainer.  The  contention  of  plaintiff  in  error  and 
defendant  below  is  that  the  right  to  maintain  the  action 
of  forcible  entry  and  detainer  accrued  to  the  city  of 
Omaha  immediately  on  defendant's  taking  unlawful  pos- 
s<*ssion  of  the  portion  of  the  street  in  controversy,  and 
that,  as  more  than  one  year  has  elapsed  since  this  right  of 
action  accrued  to  the  city,  it  is  barre<l  by  the  provisions 
of  section  8,  supra,  from  maintaining  this  form  of  action, 
and  that  the  railroad  company  by  its  deed  from  the  city 
could  take  no  greater  right  than  the  city  had  against  the 
intruding  defendant. 

We  believe  that  plaintiff  in  error  is  right  in  her  con- 
tention that  the  grantee  stands  in  the  shoes  of  the  grantor, 
and  has  acquired  only  such  rights  of  action  against  her 
by  i*(\ason  of  the  deed  as  could  have  been  enforced  by  the 
city  of  Omaha. 

The  city  could  have  brought  its  action  for  forcible  entry 
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and  detention  as  soon  as  the  defendant  wrongfully  took 
possession  of  the  street  without  its  (*onsent.  This  was  in 
1893.  Its  right  to  maintain  this  action  under  the  stiitute 
accrued  at  that  time,  and  miglit  be  ex(»r(vis(Hl  at  any  tinu* 
before  the  expiration  of  one  year.  The  object  of  the  short 
period  given  in  which  to  maintain  this  action  apparently 
is  to  compel  parties  to  settle  disputes  with  regard  to  the 
occupancy  of  real  estate  in  which  no  question  of  title  is 
involved  in  a  summary  manner  in  justices'  courts,  so  that 
the  dockets  of  other  courts  may  not  be  occupied  by  such 
disputes,  which  are  often  of  a  trivial  and  petty  character. 
If  the  city  neglected  to  bring  this  action  witliin  one  year, 
it  would  then  be  compelled  to  resort  to  the  district  court 
and  to  bring  an  action  of  ejectment.  The  defendant  was 
in  possession  of  this  property  at  the  time  that  the  railroad 
company  acquired  title  from  the  city.  The  company  took 
the  same  with  full  knowledge  of  the  defendant's  rights, 
and  could  acquire  no  better  title  against  the  defendant 
than  the  city  itself  had.  It  would  be  a  strange  thing,  in- 
deed, if  by  the  transfer  of  title  to  real  estiite  the  gi'antee 
could  acquire  greater  rights  against  an  occupying  claim- 
ant than  the  original  owner.  The  railroad  company 
stands  in  the  shoes  of  the  city,  and  it  can  maintain  no  ac- 
tion against  the  defendant  which  was  barred  as  against  its 
grantor  at  the  time  it  acquired  the  title. 

The  defendant  claims  title  by  adverse  possession.  We 
are  of  the  opinion  that  under  the  concealed  facts  this  de- 
fense cannot  be  successfully  maintiiined.  It  is  clear  that 
the  statute  of  limitations  has  not  run  in  favor  of  the  de- 
fendant, since  the  time  which  it  has  held  adversely  to  the 
railroad  company  cannot  be  tacked  to  the  time  during 
which  she  held  possession  adversely  as  against  the  city, 
prior  to  the  enactment  of  the  statute  of  1899.  The  enact- 
ment of  that  law  stopped  the  running  of  the  statute,  and 
created  a  hiatus  in  her  adverse  holding.  The  statute  only 
l)(*gan  to  run  against  the  railroad  company  at  the  time  it 
acquired  the  title  to  the  premises.  This  question,  how- 
ever, cannot  be  litigat(»d  in  an  action  of  forcible  entry  and 
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detainer.  If  it  appears  that  the  defense  of  titJe  is  made  in 
good  faith,  the  action  should  be  dismissed;  bnt  the  fact 
that  a  defendant  interposes  a  baseless  defense  will  not 
oust  the  court  of  jurisdiction  in  such  a  case.  Smith  v. 
Kaiser,  17  Neb.  184;  Leach  v.  Sutphen^  11  Neb,  527; 
Sfreeter  v,  Rolph,  13  Neb.  388. 

For  the  reason  that  the  action  of  forcible  entry  wbr 
barred  by  the  statute  of  limitations  before  this  action  was 
commenced,  we  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Keversed, 


First  National  Bank  of  Plattsmouth  v,  Francis  N. 
Gibson  et  al.* 

Filed  Jttne  22,  1905.    No.  14,199. 

Bes  Judicata.  The  plea  of  res  judicata  applies  not  only  to  the  pointi^ 
upon  which  the  court  was  required  by  the  parlies  to  pronounce 
a  judgment,  but  to  every  point  which  properly  belonged  to  the 
subject  matter  of  litigation,  and  which  the  partl«s?,  eyerctBlng^ 
reasonable  diligence,  might  have  brought  forward  at  lliat  time. 
This  rule  is  not  inflexil?le.  and  may  yield  in  cases  where  a  good 
and  valid  reason  or  excuse  for  the  failure  to  allege  the  facts  and 
seek  relief  in  the  former  action  is  shown,  but  In  the  Instant  caae 
such  excuse  is  neither  pleaded  nor  proved. 

Error  to  the  district  court  for  Cass  countj:  Paul  Jbs- 
SEN,  Judge.     Reversed  and  dismissed. 

A.  N.  Sullivan,  for  plaintiff  in  error. 

8,  L,  Geisthardt  and  Samuel  Chapman,  contra, 

Letton^  C. 

This  action  is  based  upon  the  same  facts  nnrrated  tn 
First  Nat.  Bank  v.  Gihson.  57  Neb.  246,  nnd  60  Neb.  767, 

•Rehearing  allowed.      See  opinion,  p.  236,  post. 
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with  the  additional  fact  that,  after  the  former  adjudication 
that  the  plaintiff's  judgment  was  a  lien  upon  the  land  in 
controversy,  the  premises  were  sold  upon  a  prior  lien  by 
a  decree  of  the  United  States  circuit  court  for  the  district 
of  Nebraska,  so  that  the  plaintiff  had  no  benefit  from  its 
judgment  or  decree.  It  seeks  by  this  action  to  compel 
Francis  N.  Gibson  to  account  for  the  rents  and  profits  of 
the  land  during  the  time  he  occupied  it,  and  to  apply  the 
same  to  the  payment  of  its  judgment.  The  district  court 
granted  the  relief  prayed  to  the  extent  of  four  years'  rents, 
and  held  that  as  to  the  remainder  of  the  rents  and  profits 
the  action  was  barred  by  the  statute  of  limitations.  Plain- 
tiff prosecutes  error  from  this  ruling,  claiming  that  the 
statute  had  not  run,  and  that  it  was  entitled  to,  all  the 
rents  and  profits,  while  the  defendant  Francis  N.  Gibson 
prosecutes  a  cross-appeal  upon  the  whole  record.  A  num- 
ber of  defenses  are  set  up  by  the  defendant  Gibson,  for  the 
most  part  setting  up  matters  adjudicated  in  the  former 
case.  In  the  view  we  take  of  the  case,  it  will  only  be  nec- 
essary to  consider  one  of  the  defenses  relied  upon.  This 
defense  is  that  the  judgment  in  the  former  case,  which  was 
a  creditor^'  bill  to  reach  the  land  and  subject  it  to  the  pay- 
ment of  plaintiff's  judgment,  is  a  bar  to  this  action,  since 
it  was  a'  former  recovery  against  defendant  Francis  N. 
Gibson  for  everything  received  by  him  as  a  result  of  the 
fraud  of  Carter  and  Benjamin  A.  Gibson.  The  point  to  be 
determined  is  whether  or  not  the  cause  of  action  in  this 
case  is  essentially  the  same  as  that  in  the  former  case,  and 
whether  the  relief  now  sought  was  obtainable  therein. 

It  is  a  well-established  principle  that  one  is  not  per- 
mitted to  split  his  cause  of  action ;  that  if  he  might  have 
had  all  the  relief  he  seeks  in  an  action  he  has  brought  and 
prosecuted  to  final  judgment,  he  may  not  again  vex  his 
former  adversary  with  another  suit  based  upon  the  same 
wrong.  It  is  also  a  rule,  which  we  have  applied  against  the 
appellant  herein  as  to  most  of  the  d(^fenses  he  has  set  up 
in  his  answer,  that  (to  quote  the  plaintiff  in  error's  brief) 
"a  judgment  is  conclusive  not  only  as  to  the  subject  mat- 
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ter  in  stiit,  but  as  to  all  other  suits,  which,  though  con- 
ferning  other  subject  matter,  involve  the  same  issues."  In 
Henderson  v.  Henderson^  3  Hare  (Eng.),  *100,  *115,  the 
vice  chancellor  said : 

"In  trying  this  question,  I  believe  I  state  the  rule  of  the 
court  correctly,  when  I  say,  that  where  a  given  matter 
becomes  the  subject  of  litigation  in,  and  of  adjudication  by, 
a  court  of  competent  jurisdiction,  the  court  requires  the 
parties  to  that  litigation  to  bring  forward  their  whole  case, 
and  will  not  (except  under  special  circumstances)  permit 
the  same  parties  to  open  the  same  subject  of  litigation  in 
respect  of  matter  which  might  have  been  brought  forward 
as  part  of  the  subject  in  contest,  but  which  was  not  brought 
forward,  only  because  they  have,  from  tiegligence,  inad- 
vertence, or  even  accident,  omitted  part  of  their  casa  The 
plea  of  res  judicata  applies,  except  in  vspecial  cases,  not 
only  to  points  upon  which  the  court  was  actually  requirtMl 
by  the  parties  to  form  an  opinion  and  pronounce  a  judg- 
ment, but  to  every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  th(»  parties,  exercising  rea- 
sonable diligence,  might  have  brought  forward  at  that 
time.  Beloit  v.  Morgan,  7  Wall.  (U.  S.)  619;  Cromwell 
V,  County  of  ^ac,  94  U.  S.  351;  2  Black,  Judgments  (2d 
ed.),  sec  609;  I^Hater  v.  i^lirvrng,  51  Neb.  108. 

Applying  these  rules  to  the  present  action,  what  is  the 
situation?  The  plaintiff  by  the  decree  in  the  creditors'  bill 
established  conclusively  as  against  the  appellant  here  the 
fact  that  he  was  not  a  bona  fide  purchaser  of  the  land,  and 
that  it  was  subject  to  the  lien  of  its  judgment.  The  mat- 
ters the  appellant  sets  up  in  his  answer  on  account  of 
which  he  seeks  to  reopen  or  go  behind  that  adjudication, 
therefore,  cannot  be  considered,  and,  as  we  have  sc^m,  he  is 
bound  by  that  adjudication.  On  the  other  hand  the  estop- 
pels are  mutual,  and  the  plaintiff  having  limited  his  de- 
mand for  relief  in  the  former  action  to  a  decree  clearing 
the  title  to  the  land  so  as  to  subjec^t  it  to  his  judgment 
lien,  and  making  no  showing  at  that  time  of  the  existence 
of  a  prior  lien  which  would  probably  take  the  land,  and 
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which  would  warrant  him  in  asking  for  the  aid  of  the 
court  in  reaching  the  rents  and  profits  which  Francis  N. 
Gibson  had  theretofore  received,  or  an  impounding  of  those 
thereafter  accruing  by  means  of  a  receiver  pending  pro- 
ceedings for  review,  cannot  again  pursue  the  defendant  on 
account  of  the  same  cause  of  action.  Had  the  plaintiff 
alleged  in  the  former  action  the  facts  as  to  the  value  of  the 
land,  the  prior  mortgage,  the  rental  value  and  the  need  of 
impounding  the  rents  and  profits  so  as  to  provide  a  fund 
sufficient  to  satisfy  the  plaintiff's  judgment,  we  think  the 
power  of  the  court  was  ample  to  grant  him  the  relief  he  now 
asks.  We  do  not  mean  to  say  that  this  rule  is  inflexible, 
and  may  not  yield  in  cases  where  a  good  and  valid  reason 
or  excuse  for  the  failure  to  allege  the  facts  and  seek  relief 
in  the  former  action  is  shown.  But  in  the  instant  case 
there  is  neither  pleading  nor  proof  of  any  reason  or  excuse 
for  not  presenting  these  facts  in  the  former  action  and 
obtaining  appropriate  relief. 

In  Hites  v.  Irvine's  Adm'r,  13  Ohio  St.  283,  suit  had  been 
brought,  alleging  that  the  defendant  had  obtained  the  legal 
title  to  certain  property  by  foreclosure  sale  under  an  agree- 
ment to  hold  the  property  in  trust  for  the  plaintiff.  A  de- 
cree was  entered  in  favor  of  the  plaintiff,  allowing  him  to 
redeem,  and  ordering  a  conveyance  on  payment  of  the 
amount  found  due.  Afterwards,  another  action  was 
brought  to  compel  the  administrator  of  the  defendant,  who 
had  meanwhile  died,  to  account  for  waste  and  for  the  rents 
and  profits  pending  the  first  suit.  It  was' held  that  these 
causes  of  action  were  proper  and  necessary  subjects  of  ad- 
judication in  the  chancery  suit,  and  should  have  been 
brought  to  the  notice  of  the  court  in  that  case  by  supple- 
mental bill  or  otherwise.  See  also  Pray  v,  Hegcman,  98 
N.  Y.  351;  Fe//  v,  Tolman.  12  Ore.  289;  Hack  worth  r. 
Zollars,  30  la.  433;  Wells,  Res  Adjudicata,  sec.  251;  Jor- 
dan  V.  Van  Epps,  85  N.  Y.  427. 

As  to  the  right  asserted  herein  by  tlie  administrator 
of  John  M.  Carter  to  the  rents  and  profits,  the  decree  in 
the  former  case  adjudicated  the  fact  that  the  transaction 
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by  whidi  the  title  of  Carter  to  the  premises  was  conveyed 
through  the  channel  of  the  sheriff's  deed  to  Benjamin  A. 
Gibson  was  collusive  and  fraudulent  This  question  hav- 
ing b(^n  thus  settled  cannot  be  reopened,  and  Carter's  ad- 
mini?<trator  can  have  no  better  standing  in  court  than 
woTild  Carter  himself  have  if  he  were  alive.  All  parties 
to  tlie  former  decree  are  equally  bound,  and  if  conclusive 
as  to  one  it  is  conclusive  as  to  all. 

It  is  unnecessary  to  .discuss  any  other  of  the  numerous 
assignments  in  the  briefs  of  both  plaintiff  in  error  and 
of  the  appellant,  since  these  considerations  dispose  of  the 
mm. 

We  are  of  the  opinion  that  the  former  recovery  is  a  bar 
to  this  action,  and  that  the  judgment  of  the  district  court 
Hhoiild  be  reversed  and  the  cause  dismissed. 

AivjES  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  dismissed. 

Reversed. 

Sedgwick,  J.,  not  sitting. 

Thp  following  opinion  on  rehearing  was  filed  January 
I8p  1000.    Judgment  of  reversal  adhered  to: 

!  Law  of  the  Case.  A  point  necessarily  determined  by  this  court 
upon  appeal  becomes  the  law  of  the  case,  and,  ordinarily,  will  not 
be  departed  from  in  the  further  course  of  the  litigation,  unless 
clearly  wrong,  so  that  It  cannot  be  supported  upon  reason  or 
authority. 

Z- :   Petition.     When  a  petition  is  held  by  this  court  to  state 

a  cause  of  action  as  against  a  general  demurrer,  this  ruling  be- 
comes the  law  of  the  case,  and  will  be  adhered  to  upon  a  second 
appeal  if  the  cause  has  been  tried  in  the  district  court  without 
specific  objection  to  the  sufficiency  of  the  petition. 

3.  Creditors'  Suit:  Rents.  When  a  conveyance  of  real  estate  Is  set 
aside  as  fraudulent  at  the  suit  of  a  creditor,  and  the  land  sub- 
jected to  the  lien  of  his  judgment,  and  is  insufficient  to  pay  th© 


Vol.  74]  JANUARY  TEKxM,  1905.  237 

First  Nut.  Bank  of  Plattsmouth  v.  Cilbsdn. 


judgment,  such  fraudulent  grantee  may,  in  proper  proceedings, 
be  cdmpelled  to  apply  upon  the  Judgment  the  rents  and  profits 
of  the  land  which  accrued  while  the  land  was  in  his  possession 
under  the  fraudulent  conveyance. 

4.  Suit  Pending:  Limitation  of  Actions.  While  an  issue  is  being 
litigated  in  the  courts,  the  statute  of  limitations  will  not  run  in 
favor  of  one  of  the  parties  to  that  litigation  and  against  the  other 
as  to  any  claim  depending  upon  the  result  of  that  litigation. 

Sedgwick,  C.  J. 

In  the  former  opinion,  antey  p.  232,  in  the  yiew  that 
was  then  taken  of  the  case,  it  was  only  necessary  to  con- 
sider one  of  the  defenses  relied  upon.  The  nature  of  the 
ca^e  and  the  facts  involved  are  stated  in  that  opinion,  and 
in  the  former  opinions  therein  referi*ed  to.  The  question 
discussed  was  whether  the  judgment  in  the  original  action, 
which  was  in  the  nature  of  a  creditors'  bill  to  reach  the 
land  and  subject  it  to  the  payment  of  the  plaintiff's  judg- 
ment, is  a  bar  to  this  action,  which  is  to  recover  the  rents 
and  profits  arising  from  the  land.  The  point  to  be  de- 
termined was  there  said  to  be  whether  or  not  the  cause  of 
action  in  this  case  is  essentially  the  same  as  that  in  the 
former  case,  and  whether  the  relief  now  sought  was  ob- 
tainable therein.  It  will  be  remembered  that  the  pro- 
ceedings to  subject  the  land  to  the  plaintiff's  judgment 
were  begun  soon  after  the  transfer  of  the  land  by  the  de- 
fendant Carter  to  the  defendant  Gibson,  Avhich  transfer 
was  in  that  proceeding  adjudged  to  ho  fraudulent  as 
against  this  plaintiflF.  Gibson  took  possession  of  the  land 
at  the  time  of  its  conveyance  to  liiin,  and  received  the 
rents  and  profits  thereof  until  in  the  s])ring  of  1901,  when 
the  land  was  sold  upon  the  foreclosure  [>r()r*(H»dings  in  the 
federal  court.  This  was  about  one  y(»ar  after  the  litiga- 
tion upon  the  creditors^  bill  was  finally  dc^ti^mined  in  this 
court.  Without  doubt,  under  the  libcTal  provisions  of  the 
code,  the  plaintiff  might  have  filed  a  supple  nental  petition 
in  the  first  action,  and  litigated  its  riurlits  to  the  rents 
and  profits  that  accrued  while  that  action  was  pending. 
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and  it  would  seem  that  there  are  authorities  for  the  pro- 
position that,  ordinarily,  the  plaintiff  would  not  be  al- 
IowcmI  to  neglwt  that  remedy,  and  afterwards  bring  an- 
other action  to  recover  the  n^nts  and  profits.  If  this  rule 
should  be  applied  to  this  case,  it  appi^ars  that  about  one 
year's  rents  and  profits  which  accrued  after  that  action 
was  disposed  of  could  not  have  been  included.  The  plain- 
tiff urges  that  the  rule  ought  not  to  be  applied  in  this  case, 
bei'ause  the  mortgage  which  was  foreclosed  in  the  federal 
court,  and  which  was  pricn*  in  point  of  time  to  the  plain- 
tiff's lien,  exhausted  the  kind,  and  so  deprived  the  plaintiff 
of  the  fruits  of  the  litigation,  which  was  successful  on  its 
part,  unless  it  should  be  aUowed  to  recovcT  the  rents  of 
the  land  received  by  Gibson  wliih*  he  hc^ld  the  title  and 
possession.  The  value  of  the  land  was  amply  suflicient  to 
have  paid  the  plaintiff's  claim,  and,  but  for  the  lien  of  the 
prior  mortgage,  there  would  have  been  no  necessity  of 
litigating  the  question  of  rents  and  profits;  the  court  in 
the  former  acticm  would  not  have  appointed  a  receiver 
without  the  showing  that  the  land  its(4f  was  insufficient 
to  pay  the  plaintiff's  claim.  There  is  no  sufficient  plea  in 
bar  in  the  answer.  The  petition  sets  out  all  of  the  facts 
in  regard  to  the  former  action  and  its  results,  and  in  re- 
gard to  th(*  foreclosure  proc(HHlings  in  the  federal  court, 
and  the  application  of  the  land  in  payment  of  the  judg- 
ment upon  those  i)roc(Hxlings.  Theses  all(\gations  of  the 
petition  are  admitted  in  the  answer,  and  there  is  in  the 
answer  what  is  calUHl  the  eighth  d(»fense,  in  which  it  is 
alleged,  "that  the  suit  brought  by  the  plaintiff  against 
this  defendant  and  commen(*(Hl  on  or  about  the  7th  day  of 
August,  1899,  was  an  action  in  equity,  wherein  and 
whereby  th(»  plaintiff  sought  to  recover  of  this  defendant 
all  and  singular  the  relief  to  wliiih  the  plaintiff  was  or 
might  be  entitled  by  reason  of  tlu»  several  matters  and 
facts  in  the  petition  in  said  suit  set  forth  with  reference 
to  said  land,  and  whereby  the  court  awardc^d  to  the  plain- 
tiff the  relief  asked  by  the  same*,  and  all  and  singular 
the  relief  herein  asked  in  this  petition  might  have  been 
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awarded  to  the  plaintiflF  in  said  vsuit  if  the  plaintiff  had 
established  its  right  thereto;  that  the  plaintiff  had  full 
power  and  opportunity  to  ask  the  relief  now  herein 
sought,  and  the  court  had  full  power  and  authority  to 
grant  the  same.  This  defendant  alleges  that  by  reason 
thereof  the  plaintiff's  cause  of  action  herein  is  barred  by 
a  former  recovery,  and  the  plaintiff  by  reason  thereof  is 
not  now  entitled  to  have  and  maintain  this  action." 
None  of  the  facts  which  were  suppo?>ed  to  constitute*  this 
defense  was  pleaded  in  the  answer.  The  plea  amounts 
only  to  conclusions  of  law  derived  from  the  allegations 
of  the  petition.  No  reply  to  this  defense  was  necessary. 
Of  course,  all  the  facts  that  were  required  to  entitle  the 
plaintiff  to  recover  should'  have  been  stated  in  the  peti- 
tion. The  defendant  insists  that  the  petition  in  this  re- 
spect is  defective,  in  that  it  does  not  allege  any  sufficient 
i-eason  for  neglecting  to  present  to  the  court  in  the  first 
action  the  matter  which  is  now  being  litigated.  He  cites 
Hites  V.  Irmnes  Adm'r,  13  Ohio  St.  283,  as  establishing 
this  doctrine.  -  That  case  is  somewhat  discussed  in  the 
former  opinion.  In  addition  to  what  is  there  said,  it  will 
be  noted  that  the  defendant  in  that  case  was  practically 
a  mortgagee.  He  held  the  legal  title,  but  held  it  in  trust 
as  security  for  the  payment  of  money  advan(*ed  by  him  for 
the  plaintiff's  use.  It  was  his  duty  to  apply  the  i*ents  and 
l>rofits  upon  the  mortgage,  and  it  was  likewise  the  duty 
of  the  plaintiff  in  his  action,  which  was  virtually  an  ac- 
tion to  redeem,  to  insist  that  the  rents  and  profits  should 
be  so  applied,  and  the  holding  was  that,  having  neglected 
to  do  this,,  the  plaintiff  could  not  afterwards  maintiiin  an 
independent  action  to  recover  the  rents  and  profits.  The 
court  said: 

"If,  during  the  pendency  of  the  suit,  payments  were 
made  by  the  plaintiff,  or  rents  and  profits  rcH'eived  by  the 
defendant,  which  were  properly  applicable  only  to  the 
reduction  of  the  debt  due  to  him  from  the  plaintiff,  these 
facts,  affecting  the  very  matter  in  controversy,  should 
have  been  brought  to  the  notice  of  the  court,  by  supple- 
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mental  bill  or  otherwise.  If  this  was  not  done,  and  the 
plaintiff  thereby  failed  to  obtain  the  benefit  of  credits  to 
which  he  was  entitled  in  that  action^  his  petition  shoilld 
aver  that  fact,  and  also  show  that  such  failure  was  not 
owing  to  his  own  ne{?ligenee." 

Without  dc^tenniuing  whether  this  rule  applies  to  the 
case  at  bar,  we  will  inquire  how  the  plaintiff's  case  would 
stand  if  it  did.  Upon  a  former  appeal  it  was  held  by  this 
court  that  the  allegations  of  the  petition  in  the  case  at 
bar  are  sufficient  to  constitute  a  cause  of  action  as  against 
a  genera}  demurrer.  69  Neb.  21.  The  question  is  not 
discu8S(Hl  in  the  opinion,  but  the  general  demurrer,  of 
course,  raised  the  question  of  the  sufficiency  of  the  peti- 
tion, and  it  was  overruled  by  this  court.  A  point  neces- 
sarily determined  by  the  court  upon  appeal  becomes  the 
law  of  the  case,  and,  ordinarily,  will  not  be  departed  from 
in  the  further  course  of  the  litigation.  Unless  clearly 
wrong,  so  that  it  cannot  be  supported  upon  reason  or  au- 
thority, it  will  be  adhered  to  as  a  final  adjudication  in  the 
cause.  The  trial  court  would,  as  a  matter-  of  course,  fol- 
low the  law  of  the  case  so  established,  unless  its  correct- 
ness was  spcH'ifically  challenged.  A  general  objection  to 
evidence  on  tlie  ground  of  incompetency  would  not  sug- 
gest to  the  trial  court  that  the  petition  which  had  been 
upheld  by  this  court  was  the  object  of  attack.  The  plain- 
tiff upon  the  trial  below  asked  a  witness  these  questions : 
Q.  "You  may  state  what  you  know,  if  anything,  about 
the  mortgage  upon  this  land  dc^scribed  in  the  petition." 
Q.  'TTou  may  stiit<i  whether  or  not  that  mortgage  was  sup- 
posed, during  the  period  of  the  litigation  in  the  case  of 
the  First  National  Bank  against  Gibson  and  Carter, 
whether  or  not  that  was  supposed  to  have  been  paid.-' 
The  defendant  Gibson  objectiMl  to  these  questions  on  the 
ground  that  they  were  indefinite,  and  incompetent,  ir- 
relevant, and  immaterial,  and  not  tending  to  specify 
which  mortgage  is  referred  to.  The  objection  was  sus- 
tained, and  the  evidence  was  excluded.  The  plaintiff 
then  offers  "to  prove  that,  in  the  litigation  Ir^weeu  Car* 
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ter  and  Gibson,  Gibson  received  credit  for  the  payment 
of  that  mortgage  given  by  Carter,  I  think,  to  the  Con- 
necticut Mutual  Life  Insurance  Company,  or  some  eastern 
company/'  To  this  offer  of  proof  the  general  objection 
was  made  that  it  was  incompetent,  irrelevant  and  imma- 
terial. The  objection  was  sustained,  and  the  proof  ex- 
cluded. There  was  no  objection  upon  the  ground  that  the 
allegations  of  the  petition  were  insufficient  to  admit  the 
evidence.  The  offered  evidence  tended  to  show  that  the 
defendant  Gibson  had  agreed  with  Carter  to  pay  off  this 
mortgage,  which  was  long  past  due,  and  that  the  plain- 
tiff had  reason  to  suppose,  during  the  pendency  of  the 
first  action,  that  the  land  was  clear  of  incumbrance,  and 
would  be  amply  sufficient  to  pay  the  plaintiff's  claim. 
The  attention  of  the  court  was  not  called  to  the  supposed 
defect  in  the  petition.  Under  these  circumstances  we 
think  that  the  defendant  ought  not  now  to  be  allowed  to 
ask  this  court  to  reverse  its  former  adjudication  as  to  the 
sufficiency  of  this  petition. 

2.  The  defendant  insists  that  the  plaintiff  acquired  no 
right  in  the  rent  and  proceeds  of  the  land.  He  is  wrong 
in  this  contention.  If  the  judgment  debtor  had  trans- 
ferred current  funds  to  the  defendant  for  the  purpose  of 
defrauding  his  creditors,  the  creditors,  upon  making  this 
appear,  might  in  equity  recover  the  amount  from  the 
defendant;  and  so,  if,  to  defraud  his  creditors,  he  placed 
in  the  hands  of  the  defendant  that  which  would  produce 
value,  intending  that  the  proceeds  should  be  placed  be- 
yond the  reach  of  his  creditors,  such  proceeds  could  in 
equity  be  reached  by  the  creditors.  In  Robinson  v.  Stew- 
art, 10  N.  Y.  189,  which  is  relied  upon  by  the  defendant, 
the  general  creditors  had  not  reduced  their  claims  to 
judgment,  and  were  therefore  not  in  a  position  to  reach 
the  proceeds  of  the  land  by  creditors'  bill. 

3.  The  defendant  also  relies  upon  the  statute  of  limita- 
tions. He  says  in  the  l)rief  that  the  action  is  one  for 
fraud,  and  that,  "according  to  the  plea  of  the  plaintiff, 
the  fraud  had  its  inception  on  or  about  the  —  day  of  May, 

19 
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1887,  and  was  consummated  in  November,  1887/*  and  that 
the  fraud  was  discovered  by  the  phiintiflf  in  Auf^us^t,  1889. 
These  considerations  will  not  enable  the  d(.ft^ndiiiit  to 
avail  himself  of  th(»  statute  of  limitations.  It  is  true  that 
this  action  arises  out  of  and  depends  upon  the  fraudiilont 
transfer  of  the  land.  That  the  land  wii^  fraudulently 
tiunsferred  is  establislicil  by  prior  litii^aiion.  Wliile  the 
defendant  was  resisting  that  allegation  in  the  courts,  the 
statute  of  limitaticms  could  not  run  against  the  pluintitrs 
contention  that  the  land  was  fraudulently  conveyerl. 
HutchinsfjH  v.  Aiusirorfh,  73  Cal.  452,  15  Viu\  82.  In  this 
action  it  was  necessary  to  show  that  the  la  ml  had  bet^n  - 
fraudulently  transferred.  No  recovery  could  be  had  with- 
out the  existence  of  that  fact.  AVhile  tliat  quo^stion  was 
being  litigated  in  the  courts,  the  statute  of  Ihiiitatious  as 
to  any  claim  that  depended  upon  the  questions  there  in 
controvc^rsj'  would  not  run  in  favor  of  one  party  in  that 
controversy  and  against  the  other.  AVithont  counting  the 
time  while  the  action  to  set  aside  the  trannfcr  of  the  land 
from  Carter  to  Gibson  was  pending,  the  statute  of  limita- 
tions has  not  run  upon  any  part  of  the  plaintilT's  claim. 
The  trial  court  therefore  erred  in  limiting  the  plaintilT's 
recovery  to  the  rents  of  the  land  accrued  within  the  four 
years  immediately  preceding  the  commencement  of  this 
action. 

4.  Various  other  defenses  are  asserted  and  relied  upon 
that  were  in  issue  in  the  former  action  and  tlit^re  deter- 
mined. The  parties  to  this  litigation  are  bound  by  that 
judgment. 

Our  former  judgment  is  vacated,  the  judgment  of  the 
district  court  is  rev(M's(Ml  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Keveesed, 
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George  M.  Caster  v.  John  P.  Scheuneman. 

Filed  JunA  22,  1906.    No.  13,866. 

Jiutice's  Court:  Appeal:  Undebtakoto.  In  order  to  confer  jurisdiction 
upon  a  district  court  upon  appeal  from  a  judgment  of  a  justice 
of  tlie  peace,  the  justice's  docket  must  show  afflrmatlvely  not  only 
that  an  undertaking  such  as  the  law  requires  was  executed  within 
the  prescribed  time«  but  that  It  was  delivered  to  the  justice  to 
be  entered  upon  his  records. 

Error  to  the  district  conrt  for  Franklin  connty:  Ed 
L.  Adams,  Judge.    Reversed  with  directions. 

A.  H.  Byrum  and  Oeorge  M.  Caster,  for  plaintiff  in 
error. 

J.  P.  A.  Black,  H.  Whitmore  and  H.  W.  Short,  contra. 

AMBBy  0. 

This  action  was  begun  in  replevin  in  a  jnstice^s  court, 
where  there  was  a  trial  which  resulted,  on  the  9th  day  of 
July,  1903,  in  a  judgment  for  the  plaintiff.  An  attempted 
app^  was  docketed  in  the  district  court,  accompanied 
by  a  certified  transcript  of  the  justice's  docket,  contain- 
ing the  following  recitals: 

"On  this  15th  day  of  July,  1903,  at  the  town  of  Frank- 
lin, Franklin  county,  Nebraska,  H.  Whitmore  and  H.  W. 
Shorty  attorneys  for  defendant,  presented  to  me  an  ap- 
peal undertaking  which  I,  supposing  it  would  be  left  with 
me  and  in  my  custody,  then  and  there  approved  and 
placed  upon  it  my  filing  mark.  Said  attorneys  then  and 
there  took  the  said  undertaking  and  refused  upon  my 
demand  to  permit  me  to  take  it  and  place  it  on  my  docket 
and  keep  it  with  the  other  files  in  this  case.  Said  -attor- 
neys demanded  of  me  a  transcript  of  the  proceedings 
had  before  me  in  this  case,  which  I  have  refused  at  this 
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time  because  I  do  not  consider  that  the  defendant  has 
furnished  and  filed  with  me  the  necessary  undertaking  as 
required  by  law.  N.  Olick,  Justice  of  the  Peace/' 

*^July  29,  1903.  On  this  day  H.  \Miitmore,  attorney  for 
defendant,  came  before  me  and  made  a  tender  of  f2  and 
demanded  a  transcript  of  tlie  proceedings  in  this  case, 
said  Whitmore  agreeing  that  he  would  pay  any  legal  fee 
for  making  a  transcript  in  excess  of  f  2  now  tendered.  I 
refused  to  accept  the  tender  and  agreement  of  said  Whit- 
more and  to  make  out  the  transcript,  because  I  did  not 
consider  that  the  defendant  had  furnished  to  the  plaintiff 
the  undertaking  in  the  time  and  manner  required  by  law. 
"N.  Glick,  Justice  of  the  Peace." 

"July  31,  1903.  On  this  day  at  the  town  of  Franklin, 
H.  Whitmore  handed  me  the  following  undertaking,  which 
I  disapproved  of,  but,  at  the  re<|uest  of  said  Whitmore, 
brought  with  me  to  Riverton  to  copy  on  my  docket.  Which 
undertaking  was  copied  by  me  and  returned  forthwith  to 
said  Whitmore." 

Here  follows  what  purports  to  be  a  copy  of  an  appeal 
undertaking,  bearing  date  of  July  9,  and  answering  to  the 
description  given  in  the  first  of  the  above  copied  recitals, 
and  an  additional  indorsement  as  follows:  "Handed  me 
at  Prallnklin  and  disapproved  July  31,  1903,  copied  on  my 
(locket  and  returned  to  H.  Whitmore  attorney  for  defend- 
ant.*' 

The  plaintiff  appeared  specially,  and  objected  to  the 
jurisdiction  of  the  court,  and  moved  to  dismiss  the  appeal 
because  of  the  absence  of  an  appeal  undertaking;  but  the 
objection  and  motion  were  both  overruled,  and  the  parties 
were  ordered  to  plead,  which  they  did,  and  the  cause  pro- 
ceeded to  trial  and  judgment  in  favor  of  the  defendant, 
from  which  the  plaintiff  prosecutes  error  to  this  court 

There  are  several  assignments  of  errors  alleged  to  have 
occnrred  at  the  trial,  none  of  which  we  shall  consider,  be- 
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cause^  in  our  opinion,  it  is  properly  assigned  that  the 
court  erred  in  overruling  the  objection  to  its  jurisdiction 
and  the  motion  to  dismiss  the  appeal.  The  transcript 
recites  that  aflBdavits  were  filed  both  in  support  of  and  in 
opposition  to  them,  but  a  supposed  bill  of  exceptions  au- 
thenticating the  affidavits  was  not  made  until  nearly  six 
months  after  the  date  of  the  adjournment  of  the  term  at 
which  the  case  was  finally  disposed  of,  so  that  they  are  not 
worthy  of  consideratiofi ;  and  if  in  any  event  the  justice^s 
transcript  can  be  impeached  in  the  manner  attempted, 
that  document  muist  in  this  instance  be  treated  as  import- 
ing verity. 

Section  1086  of  the  code  requires  that  every  justice  of 
the  peace  must  keep  a  docket  upon  which  certain  entries 
of  proceedings  before  him  shall  be  made — among  others: 
"Thirteenth.  If  appeal  be  taken,  the  undertaking  and  the 
time  of  entering  into  the  same,  and  by  which  party  taken," 
and  section  1087,  that,  with  certain  exceptions,  "the  sev- 
eral particulars  in  the  last  section  specified  must  be  en- 
tered under  the  title  of  the  action  to  which  they  relate, 
and  at  the  time  when  they  occurred,"  and  shall  be  evidence, 
when  certified  by  the  justice,  to  prove  the  facts  stated 
therein.  Section  1007  requires  an  undertaking  in  appeal 
to  be  entered  into  within  ten  days  from  the  rendition  of 
the  judgment  appealed  from.  It  is  quite  clear,  therefore, 
that,  in  order  to  confer  jurisdiction  upon  the  district  court, 
the  justice's  docket  must  show  affirmatively  not  only  that 
an  undertaking  such  as  the  law  requires  was  executed 
within  the  time  prescribed,  but  that  it  was  delivered  to 
him  to  be  entered  upon  his  records.  This  transcript  not 
only  omits  this  essential  feature,  but  recites  affirmatively 
that  the  required  step  was  not  taken.  Whether  the  recital 
is  of  greater  weight  or  significance  than  the  omission  it  is 
not  necessary  now  to  decide.  It  is  sufficient  to  say  that 
the  absence  of  a  jurisdictional  record  cannot  be  supplied 
by  presumption  or  parol.  Neither  is  it  necessary  to  de- 
cide what  would  have  been  the  defendant's  remedy  or 
procedure  if  he  had  seasonably  tendered  a  proper  under- 
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taking,  and  the  justice  had  refused  to  accept  it  Such  a 
state  of  affairs  is  not  only  not  disclosed  by  the  record,  but 
if  the  justice^s  recital  of  what  occurred  at  a  distance  of 
many  miles  from  his  office,  and  outside  the  precinct  or 
township  for  which  he  was  elected,  is  to  be  considered  at 
all,  .which  we  doubt,  it  tends  to  prove  the  exact  contrary. 
The  conduct  of  defendant's  attorney,  as  related  by  the 
transcript,  had  the  necessary  effect,  if  it  waB  not  ex- 
pressly designed,  to  defeat  the  cleSrly  expressed  intent  of 
the  statute,  viz.,  that  within  ten  days  after  the  rendition 
of  the  judgment  the  undertaking  in  appeal  shall  be  de- 
livered finally  into  the  custody  of  the  justice,  and  entered 
upon  his  docket,  so  that  a  copy  thereof  may  be  included 
in.  his  transcript  to  be  transmitted  to  the  clerk  of  the  dis- 
trict court  within  twenty  days  thereafter. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded^  with  instructions  to 
dismiss  the  appeaL 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  appeaL 

Rbvbbsed. 


Nebraska  Molinb  Plow  Company  v.  William  R.  Blaok- 

BUBN. 
Filed  Juite  22,  1905.    No.  13,872. 

1.  Bona  Fide  Purchaser.     One  is  not  a  bona  fide  purchaser  for  r$3n% 

until  he  has  actually  paid  the  purchase  price  or  becom«  Irrero- 
cably  bound  for  its  payment 

2.  A  trustee  in  bankruptcy  succeeds  to  the  bankrupt's  title  to  6h0Bes 

in  action,  subject  to  any  defense,  abatement  or  counterclaim  to 
which  they  would  have  been  liable  in  the  hands  of  the  latter. 
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Ereob  to  the  district  court  for  Scott's  Bluff  county : 
Hanson  M.  Grimes,  Judge.    Reversed. 

O'Neill  d  Qilbert,  for  plaintiff  in  error. 

B.  O.  Nolermm  and  Gardner  d  White,  contra. 

Ames,  C. 

J.  S.  Romine  was  the  owner  and  in  the  possession  of  a 
stock  of  merchandise  of  the  general  description  usually 
found  in  country  stores,  and  in  which  was  included  cer- 
tain agricultural  implements  bought  by  him  from  the 
plaintiff  in  error,  who  was  plaintiff  in  the  court  below. 
The  purchase  price  of  the  implements  had  not  been  paid, 
and  the  contract  of  purchase  provided  that  title  to  them 
should  remain  in  the  vendor  until  it  should  be  paid,  and 
if  the  vendee  should,  before  payment,  "sell  out,  fail  or 
become  insolvent,"  it  should  become  and  be  immediately 
due  and  payable.  On  the  14th  day  of  July,  1902,  Romine 
sold  and  delivered  the  stock  of  goods,  including  the  imple- 
ments, to  the  defendant  Blackburn,  the  contract  with  the 
plaintiff  not  being  of  record,  and  Blackburn  having  no 
knowledge  or  notice  of  its  existence.  The  purchase  price 
for  the  stock  of  goods  was  satisfied  by  the  transfer  by 
Blackburn  to  Romine  of  certain  corporate  shares  in  an 
Ohio  institution,  of  an  agreed  and  actual  value  of  f 2,600, 
and  by  the  execution  by  the  former  to  the  latter  of  promis- 
sory notes  for  the  sum  of  $14,631.57,  secured  by  mortgages 
on  lands  lying  without  this  state.  AMiether  the  notes 
were  negotiable  in  form  does  not  appear  and  is  under  the 
circumstances  immaterial,  because  they  were  never  in  fact 
negotiated  or  attempted  so  to  be.  On  the  26th  day  of 
the  month  this  action  was  begun  in  replevin  to  recover  the 
possession  of  the  implements,  which  were  of  the  value,  as 
subsequently  found  by  the  jury,  of  about  f 750.  On  the 
28th  of  July,  two  days  after  the  seizure  of  the  property  in 
replevin,  an  involuntary  petition  in  bankruptcy  was  filed 
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against  Bomiue,  upon  which  there  was  subsequently  an 
adjudication^  and  afterwards  the  notes  executed  by  the 
defendant  in  part  consideration  of  the  purchase  of  the 
stock  of  goods  came  into  the  possession  of  the  trustee  in 
bankruptcy,  and  were  discharged  by  Blackburn,  upon  a 
compromise  and  settlement,  by  the  payment  of  $7,000  to 
the  trustee,  ^d  some  f  1,700  to  other  pei'sons,  pursuant  to 
an  agreement  with  his  vendor  at  the  time  of  his  purchase. 
The  petition  is  in  the  usual  form,  and  the  answer  is  a 
general  denial,  and  the  above  related  facts  are  not  in  dis- 
pute. There  wcn'c  a  verdict  and  judgment  for  the  defend- 
ant, and  the  sole  question  in  this  proceeding  is,  are  they 
supported  by  the  evidence?  We  think  the  answer  must  be 
in  the  negative.  Blackburn  bought  the  property  in  suit  in 
good  faith,  but  before  he  had  made  or  had  become  irrev- 
ocably bound  to  make  payment  of  the  purchase  price  to 
the  extent  of  at  least  $13,000  thereof  or  thereabout,  his 
title  failed,  and  he  became  fully  aware  of  the  fact.  As 
between  himself  and  his  vendor,  or  anyone  standing  in  the 
shoes  of  the  latter,  he  became  imme<liately  entitled  to 
abate  the  value  of  the  implements  from  his  purchase  price. 
As  has  been  said,  it  does  not  appear  that  his  notes  were 
either  negotiated  or  negotiable,  but,  if  they  had  been  of 
the  latter  description,  it  is  not  doubted  that  the  trustee  in 
bankruptcy  was  not  in  the  attitude  of  an  innocent  pur- 
chaser for  value.  He  merely  succeeded  to  the  bankrupt's 
title  to  the  notes,  subject  to  any  defense,  abatement  or 
counterclaim  to  which  they  would  have  been  liable  in  the 
hands  of  the  latter.  Heir  it  v.  Berlin  Machine  Warks, 
194  U.  S.  296,  48  L.  ed.  986,  and  cases  cited  in  opinion. 
Such  being  the  situation,  the  case  falls  within  the  prin- 
ciples of  the  decisions  of  this  court  in  Hedrick  v.  Strauss, 
42  Neb.  485,  and  Btish  i\  Collins.  35  Kan.  535.  It  is  true 
that  in  these  cases  the  matters  under  consideration  were 
transactions  in  fraud  of  the  creditors  of  the  vendor,  to 
which  this  case  is  only  collaterally  related;  but  obviously 
the  same  principles  are  applicable  to  this  case  as  to  them. 
One  is  not  a  bona  fide  purchaser  for  value  unless  he  haB 
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actnally  paid  the  purchase  price  or  become  irrevocably 
bound  for  its  payment,  as,  for  instance,  by  giving  his 
negotiable  obligation,  which  has  been  or  may  be  trans- 
ferred to  an  innocent  purchaser  according  to  the  law 
merchant,  so  as  to  cut  off  his  defense  to  it.  But  in  this 
case,  whether  the  defendant's  notes  were  negotiable  or 
not,  it  is  certain  that  they  uev(»r  were  negotiated.  Whether 
in  the  latter  case  that  fact  would  aflfect  the  result,  we  are 
not  called  upon  now  to  decide. 

We  are  of  opinion  therefore  that  the  evidence  is  insuffi- 
cient to  sustain. the  verdict  and  judgment,  and  recommend 
that  they  be  reversed  and  a  new  trial  granted. 

Lbtton  and  Om)Ham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

Beversbd. 
Sedgwick,  J.,  not  sitting. 


Ben  Cohen  v.  Edwin  E.  Hawkins  bt  al. 

Piled  June  22,  1905.    Na  13,876. 

Sale:  Acceftakce.  A  vendee  who  accepts  and  retains  goods  and  can- 
aumes  them  by  use,  without  objection,  admits  by  so  doing  that 
they  are  satisfactorily  in  compliance  with  the  terms  of  his  pur- 
chase as  respects  character  and  quality. 

Ebbor  to  the  district  conrt  for  Douglas  county:    Ed- 
ifUND  M.  Bartlett,  Judge.    Affirmed. 


lA.  L.  Knabe,  for  plaintiflE  in  error. 
Onme  d  Boucher^  contra. 
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Ames,  C. 

The  only  question  in  this  case  is  whether  the  answer 
states  facts  sufficient  to  constitute  a  defense.  The  district 
court  held  that  it  does  not,  and  directed  a  verdict,  and 
entered  a  judgment  accordingly,  from  which  the  defendant 
prosecutes  error. 

The  action  is  to  recover  a  balance  alleged  to  be  due 
upon  an  open  and  running  account  for  merchandise  sold 
and  delivered  by  the  assignor  of  the  plaintiff  to  the  defend- 
ant The  defendant  was  engaged  in  business  in  Omaha 
as  a  retail  merchant  tailor,  and  the  goods  bought  were 
woolens  and  trimmings  for  use  in  his  trade.  They  were 
purchased  and  delivered  to  him  in  two  quantities  at 
agreed  prices,  one  on  August  25,  1899,  and  the  other  on 
February  5,  1900,  for  the  aggregate  sum  of  $2,024.61.  The 
defendant  received  them,  and  consumed  them  in  the  ordi- 
nary course  of  his  trade,  without  objection,  and  made 
payments  on  account  of  them  from  time  to  time,  usually 
of  flOO  each,  and  at  intervals  of  about  a  month,  until  he 
had  made  18  such  payments,  aggregating  f  1,462. 50  in 
amount,  the  last  of  them  being  made  on  July  29,  1901. 
The  plaintiflfs  became  the  assignees  of  the  residue  of  the 
claim  for  value,  and  in  good  faith,  in  June,  1902,  and  in 
May  of  the  following  year  begun  this  action.  The  defense 
is  that,  at  the  time  the  defendant  agreed  to  purchase  the 
goods  on  August  15,  1889,  it  was  represented  to  him  by 
the  vendor  that  they  "should  all  be  of  the  very  best  qual- 
ity and  materials,  and  up  to  date  in  quality  and  color  in 
every  respect,  and  that  all  the  goods  that  would  be  for- 
warded to  him  should  be  fully  worth  the  price  therein 
charged,'*  but  that  the  goods,  "at  the  time  they  were  de- 
livered to  the  defendant,  were  all  of  a  worthless,  rotten 
and  inferior  quality,  and  were  entirely  unfit  for  thfe  pup- 
poses  for  which  they  were  intended,"  and  that  the  state- 
ments of  the  vendor  with  reference  thereto  were  false 
and  fraudulent,  and  that  therefore  the  defendant  had 
never  incurred  any  liability  by  reason  of  the  transaction. 
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and  his  payments  on  account  thereof  were  made  without 
any  consideration.  So  far  as  appears,  the  averments  of 
the  answer  are  the  first  complaint  made  by  the  defendant 
concerning  the  quality  of  the  goods  or  the  alleged  breach 
of  his  contract  by  his  vendor. 

The  case  is  ruled,  undoubtedly,  by  the  decision  of  this 
court  in  nai:cn  v.  Wilhelmie,  68  Neb.  79.  A  vendee  who 
accepts  and  rotaina  .goods  and  consumes  them  by  use, 
without  objection,  admits,  by  so  doing,  that  they  are  satis- 
factorily in  compliance  with  the  terms  of  his  purchase  as 
respects  character  and  quality.  We  therefore  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Afpiembd. 

Sedgwick,  J.,  not  sitting. 


Jacob  K.  May  bt  al.  v.  First  National  Bank  op  Men- 
dota, Illinois. 

FILED  Jtjne  22,  1905.    No.  13,881. 

1.  Notes:  Tbanshbb  After  Maturity.     An  aBSlgnee  of  the  payee  of 

negotiable  paper  after  maturity  takes  the  same  subject  to  any 
defense  to  which  It  would  have  been  liable  in  the  hands  of  his 
assignor. 

2.  Chattel  HLortgAge:  Assignment:    Estoppel.     If  an  assignor  of  a 

chattel  mortgage  given  to  secure  a  promissory  note  which  is  past 
due  at  the  time  of  the  assignment  has,  prior  thereto,  become 
estopped  by  his  own  conduct  from  enforcing  it  against  an  inno- 
cent subsequent  mortgage  for  value,  his  assignee  Is  also  estopped. 

3.  Terdlct:  Evidence.    Upon  an  examination  of  the  record  it  is  found 

that  the  veraict  and  Judgment  of  the  district  court  are  such  as 
the  evidence  was  alone  sufficient  to  support 

Error  to  the  district  court  for  Buffalo  county :  Bruno 
O.  HOSTBTLER,  JUDOB.    Affirmed. 
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McCoy  &  Olmfited  and  Earner  d  Earner,  for  plaintiffs 
in  error. 

C.  A.  Robinson  and  E.  M.  Sinclair,  contra. 

Ames,  C, 

On  February  18,  1901,  F.  J.  Greer  executed  to  Shelley- 
Rogers  Company  a  mortgage  on  certain  cattle  owned  by 
him  to  secure  payment  of  his  promissory  note  for  |8,020.96, 
payable  October  24,  then  next  following.  The  mortgage 
was  made  duly  of  record,  and  the  note  at  its  maturity, 
augment(Ml  by  accrued  interest,  was  extended  so  as  to 
become  due  January  5,  1902.  In  December,  before  the 
maturity  of  the  note  as  extended,  a  larger  part  of  the 
(*attle  were  shipped  to  the  mortgagee,  which  was  a  live 
stock  commission  dealer  at  South  Omaha,  and  sold,  and 
the  proceeds  of  the  sale,  amounting  to  |5,080.44,  applied 
toward  payment  of  this  and  other  indebttnlness,  leaving 
an  unsatisfied  balance  of  $4,495.35.  For  this  residue  the 
mortgagee  was  desirous  of  obtaining  payment  or  market- 
able paper,  but  it  was  agreed  between  the  parties  that  the 
unsold  residue  of  the  cattle  would  not  be  adequate  secu- 
rity for  a  sum  exceeding  $2,200.  A  mortgage  upon  the  rem- 
nant of  the  herd  to  secure  a  note  for  that  sum,  and  con- 
taining the  usual  covenants  that  the  property  described  in 
it  belonged  to  the  mortgagor,  free  from  prior  liens,  etc., 
was  executed  and  delivered  by  Greer  to  the  commission 
firm.  There  was  thus  left  unprovided  for,  of  the  old  in- 
debtedness, 12,295.35,  which  was  paid  in  part  by  a  ship- 
ment of  hogs,  and  aftenvards  further  reduced  so  as  to 
leave  a  residue  of  $1,742.53,  which  was  put  into  a  new 
note  secured  by  a  mortgage  on  real  estate.  Shortly  after 
the  settlement,  the  defendant  in  error  became  in  the  usual 
course  of  business  in  good  faith,  and  for  value,  before  ma- 
turity, the  indorsee  and  owner  of  the  $2,200  note  and 
mortgage,  which  have  never  been  paid,  but  which  have 
been  several  times  renewed.    The  last  renewal  was  by  a 
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new  note  and  mortgage  corresponding  in  all  respects  with 
its  predecessors,  except  augmentation  by  accrued  inter- 
est, but  executed  February  20,  1903,  and  filed  for  record 
six  days  later.  The  note  for  f  1,742.53  was  executed  Oc- 
tober 1,  1902,  long  subsequently  to  the  execution  and  sale 
of  the  note  for  |2,200,  and  on  the  day  after  its  execution 
was  sold  to  the  plaintiffs  in  error.  Between  the  promis- 
sory part  of  the  instrument  and  the  signature  is  a  recital 
upon  a  printed  blank  to  the  effect  that  its  payment  is 
secured  by  collateral  consisting  of  the  first  mentioned  note 
of  18,020.96  and  the  mortgage  given  as  security  for  the 
latter.  Greer,  the  maker,  testified  without  contradiction 
that  the  blanks  in  this  recital  were  not  filled  at  the  time 
he  executed  and  delivered  the  note,  nor  afterwards  with 
his  consent  or  knowledge.  In  October,  1903,  the  defendant 
in  error  took  possession  of  the  cattle  described  in  its  mort- 
gage, which  were  taken  from  it  under  an  order  of  replevin 
in  this  action.  There  was  a  trial  resulting  in  a  verdict 
and  judgment  for  the  defendant  below,  to  reverse  which 
this  proceeding  is  prosecuted.  None  of  the  above  recited 
facts  is  in  dispute,  and  there  are  no  others  involved  in  the 
litigation,  so  that  the  sole  question  is,  to  whom  does  the 
law  award  the  title  and  right  of  possession  of  the  animals 
taken  in  replevin? 

We  think  the  answer  should  be  in  favor  of  the  defendant 
The  plaintiff^s  claim  arises  solely  out  of  the  recitals  in  the 
note  purchased  by  it,  which  could  be  effectual,  if  at  all, 
merely  as  a  pledge  of  a  chose  in  action.  Now,  besides  the 
uncontradicted  testimony  of  the  maker,  Greer,  that  these 
recitals  were  not  made  or  authorized  by  him,  and  are 
therefore  nugatory,  the  instrument  to  which  they  refer 
did  not,  at  the  time  they  appear  as  having  been  made,  pur- 
port to  be  such  a  document  as  they  describe.  It  was  by 
its  terms  nearly  a  year  and  a  half  past  due,  and  bore  no 
evidence  of  being  secured  by  mortgage,  and  it  carried 
memoranda  on  its  back  indicating  that  three  payments 
had  been  made  upon  it,  aggregating  the  sum  of  |5,460.34. 
Certainly  a  more  discredited  piece  of  paper,  or  one  less 
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entitled  to  the  f avoidable  presumptions  of  the  law  mer- 
chant, would  be  difficult  to  imagine.  Its  assignees  can- 
not pretend  to  stand  in  any  better  light  than  their  as- 
signor would  have  done  if  the  transfer  had  not  been  made. 
What  was  the  position  of  the  payee,  Shelley-Rogers  Com- 
pany? It  had  taken  and  sold  to  an  innocent  purchaser  for 
value  a  mortgage  upon  a  part  of  the  identical  cattle  de- 
scribed in  the  first  mortgage,  which  recited  that  the  ani- 
mals were  in  the  "undisputed  possession  (of  the  mort- 
gagor), free  from  all  liens  and  incumbrances,^'  which  is 
equivalent  to  a  recital,  or  at  least  representation,  that  the 
former  mortgage  had  been  satisfied  and  discharged. 
Whether  with  or  without  this  recital  the  jury  would  have 
been  fully  justified  in  finding  that,  and  we  think  would 
not  have  been  excusable  for  finding  otherwise  than  that, 
as  they  doubtless  did  find,  the  transaction  with  reference 
to  the  note  and  mortgage  for  |8,020.9G  amounted  to,  and 
was  intended  by  the  parties  as,  a  satisfaction,  payment 
and  discharge  of  those  instruments ;  and  with  this  recital 
in  an  instrument  in  the  hands  of  an  innocent  purchaser 
for  value,  there  seems  to  us  to  be  no  room  for  doubt  that 
both  mortgagor  and  mortgagee  were,  and  are,  estopped  to 
deny  that  such  was  not  the  case.  As  a  proposition  of  law 
it  would  be  absurd  to  say  that  the  plaintiffs,  when  they  ac- 
quired the  instrument  in  controversy,  were  not  put  upon 
their  inquiry  with  respect  to  its  validity  and  status.  If 
they  had  made  inquiry  of  Greer,  the  maker,  to  whom  their 
attention  was  immediately  directed,  they  would  have 
learned  without  difficulty  or  delay  that  their  supposed 
collateral  had  been  fully  satisfied,  in  part  by  the  security 
held  by  the  defendant,  and  as  to  the  residue  by  payments 
in  money  and  by  the  note  purchased  by  plaintiflFs,  which 
was  secured  by  a  mortgage  on  real  estate;  and,  in  addi- 
tion th(»r(^t(),  that  the  property  described  in  the  old  mort- 
gage had  been  disposed  of,  all  of  it,  with  the  consent  and 
concurrence  of  both  mortgagor  and  mortgagee,  a  larger 
part  by  sale  and  the  remainder  by  a  new  mortgage  securing 
a  negotiable  promissory  note.   It  can  hardly  be  necessary 
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to  cite  authorities  in  support  of  so  plain  and  indisputable 
a  conclusion.  The  rights  of  the  defendant  are  even  superior 
to  those  of  the  mortgagor;  but  that  the  latter,  if  he  had 
not  made  or  authorized  the  disputed  recitals,  as  the  un- 
contradicted evidence  is  that  he  did  not,  could  success- 
fully defend  against  the  so-called  collateral  note  and  mort- 
gage, has  been  so  often  decided  by  this  and  other  courts  in 
similar  cases  that  the  rule  of  law  has  become  axiomatic. 
Roheraon  v.  Beiier,  38  Neb.  198;  Owen  v.  Evans,  134  N. 
Y.  514,  31  N.  E.  999.  As  respects  this  recital,  counsel 
seek  to  evade  the  force  of  the  uncontradicted  testimony 
by  Greer  by  citing  Humphrey  Hardware  Go.  v.  Herrick, 
72  Neb.  878,  to  the  effect  that  the  maker  of  a  note  on  a 
printed  form,  who  delivers  the  instrument  with  unfilled 
blanks,  in  some  circumstances  impliedly  authorizes  the 
filling  of  the  blanks  after  such  delivery.  But  the  case  is 
not  in  point.  In  this  instance  the  filling  of  the  blanks,  or 
the  recital  itself,  was  not  essential  to  the  completion  of  the 
contract  as  an  obligation  to  pay  a  specified  sum  of  money 
at  all  events  on  a  day  certain.  The  instrument  was  to 
that  extent  perfect.  If  the  blanks  had  been  properly  filled, 
the  recital  would  not  have  constituted,  but  would  have 
been  evidence  of,  a  contract  of  pledge  of  the  prior  note  as 
collateral  security  for  the  payment  of  the  later  one.  That 
contract,  if  it  was  made,  was  not  dependent  upon  the  re- 
cital for  its  terms,  validity  or  certainty.  The  blank  spaces, 
if  they  were  left  unfilled,  cannot  be  said  to  have  implied 
authority  to  fill  them  with  a  description  of  the  prior  note, 
rather  than  of  any  other  instrument,  unless  a  previous 
contract  of  pledge,  of  which  there  is  no  evidence,  had  been 
entered  into.  In  other  words,  it  cannot  be  presumed  that 
the  delivery  of  the  note  with  unfilled  blanks  carried  with 
it  implied  authority  to  the  payee  to  insert,  at  its  option, 
the  description  of  any  obligation  or  chose  in  action  of 
the  maker  it  happened  to  have  in  its  possession.  In  short, 
the  recital  in  the  instrument  is  of  no  significance  at  all 
'  unless  it  was  made  by  the  payor,  or  with  his  previous  con- 
sent or  subsequent  ratification.    Such  a  pledge  as  the  al- 
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leged  recital  purports  to  evidence  would  have  been  incon- 
8i8tent  with  the  ciivunisttmces  and  the  relations  of  the 
parties  as  above  s(*t  forth,  and  could  not  have  been  made 
without  an  int(»nt  on  the  part  of  both  maker  and  payee  to 
perpetrate  a  fraud  upon  innocent  third  persons.    For  such 
conduct  the  former  had  no  known  or  conjecturable  motive. 
By  80  doinji^  he  could  have  gained  nothing,  and  would  have 
been  likely  to  subject  himself  to  embarrassment  and  loss 
by  uttering  two  obligations  fdr  a  single  debt.     It  is  far 
less  likely  that  he  did  so  than  that  he  omitted  ta  take 
up  and  destroy  the  old  note  through  carelessness  or  in- 
advertence.    A\'e  think  that  under  the  evidence  a  verdict 
i>y  the  jury  that  (he  recitiU  was  made  by  or  with  the  con- 
wmt  of  (ireer  would  have  lacked  sufficient  support,  and 
could  not  hav(»  hovu  upheld.    But,  if  it  were  otherwise,  if 
both  the  pledge  and  the  recital  were  made  at  the  time  the 
plaint  iff 's  note  was  executt*d,  it  could  not  be  availed  of  in 
the  hands  of  an  assignee  after  maturity  to  cut  off  the 
prior  (Hiuity  of  an  innocent  purchaser  for  value  who  had 
rightfully  relied  upon  the  recitals  in  his  own  instrument. 
Exceptions  were  taken  to  several  instructions,  but  as 
we  are  of  opini(m  that  the  verdict  returned  is  the  only  one 
that  the  evidence  would  supi)ort,  we  have  not  felt  called 
upon  to  discuss  them,  but  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Letton  and  Oldham,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 

opinion,  it  is  ordered  that  the  judj*  i(»nt  of  the  district 

court  be 

Affibmed. 
Sedgwick,  J.,  not  sitting. 
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Lincoln  Gas  &  Electric  Light  Company  v.  Walter  E. 

Thomas. 

Filed  June  22,  1905.    No.  13,828. 
Evidence  examined,  and  held  not  sufficient  to  sustain  the  judgment. 

Error  to  the  district  court  for  Lancaster  county:  Lin- 
coln Frost,  Judge.    Reversed. 

I.  R.  Andrews,  H.  F,  Rose  and  Edgar  M,  Morsnuin,  for 
plaintiff  in  error. 

T.  J,  Doyle,  contra. 

Oldham,  C. 

This  is  an  action  for  damages  sustained  by  the  plaintiff 
in  the  court  below  while  in  the  employment  of  the  defend- 
ant as  a  lineman.  There  was  a  trial  to  a  jury  in  the  dis- 
trict court,  verdict  for  the  plaintiff,  judgment  on  the  ver- 
dict, and  to  reverse  this  judgment  defendant  brings  error 
to  this  court. 

At  the  outset  of  the  opinion  it  is  well  to  say  that  a  care- 
ful examination  of  the  proceedings  in  the  court  below 
reveals  no  reversible  error  in  the  conduct  of  the  ease, 
either  in  tiie  admission  and  exclusion  of  evidence,  or  in  the 
instructions  given,  if  the  evidence  introduced  by  the  plain- 
tiff, when  liberally  construed  and  given  the  benefit  of 
every  reasonable  conclusion  which  logically  flows  from 
the  facts  proved,  can  be  said  to  be  sufBcient  to  show  any 
actionable  negligence  on  defendant's  part,  on  which  the 
proximate  cause  of  the  injury  can  be  predicated. 

The  record  shows  that,  at  the  time  of  the  injury,  plain- 
tiff was  a  lineman  engaged  in  putting  a  cross-arm  on  the 
top  of  one  of  defendant's  electric  light  poles,  and  in  string- 
ing and  adjusting  wires  on  this  cross-arm.  For  the  pur- 
pose of  climbing  and  working  on  defendant's  poles,  a  line- 
man is  provided  with  a  pair  of  metallic  spurs,  or  climbers, 
20 
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fastened  to  the  feet,  and  a  strong  leathern  belt,  which  is 
buckled  around  his  waist.  On  each  side  of  this  belt  is  a 
ring,  into  which  a  se<ond  or  "safety''  belt  is  fastened  by 
means  of  metallic  snaps  when  the  lineman  is  working  on 
the  pole.  This  siifety  belt  extends  around  the  pole  to 
prevent  the  lineman  from  falling  backward  or  forward 
while  at  work  The  cross-arms  used  on  the  polos  are  about 
32  inches  long,  and  ai*e  fastened  to  the  pole  by  an  iron 
bolt  driven  into  the  pole.  These  crass-arms  are  further 
supported  by  iron  stays  on  (^ach  end  of  the  arm.  These 
stays,  or  supi)orts,  arc^  fastened  to  the  cross-arm  about  two 
inches  from  the  (*nd  bv  bolts  which  are  driven  through  the 
arm  and  secured  on  the*  inside  of  the  arm  by  a  nut  or  tap. 
The  other  end  of  the  iron  stay  is  bolted  by  the  lineman 
into  the  pole.  The*  iron  stays  are  generally  bolted  on  the 
ends  of  the  cross-arms  in  defendant's  shop  before  they  are 
d(»iivered  to  tlw  lincMium  for  use.  On  the  pole  where  the 
injury  occurred  there  were  two  main  cross-arms.  The 
upper  one,  which  extended  north  and  south,  was  the  one 
on  which  plaintifT  was  stringing  wires  when  the  accident 
happened.  While  plaintiff  was  working  on  this  cross-arm, 
another  lineman  in  defendant's  employ  had  fastened  a 
lower  cross-arm  on  the  poh^,  extending  east  and  west  about 
a  foot  below  the  upjxT  arm,  and  standing  at  right  angles 
to  it.  AftiT  this  second  cross-arm  was  fastened  to  the  pole, 
plaintiff,  while  working  on  the  upper  arm,  brought  his  left 
side  in  contact  with  and  against  the  inside  of  the  lower 
cross-arm.  While  thus  engagcnl,  as  his  evidence  tends  to 
show,  the  bolt  which  protruded  through  the  stay  of  the 
cross-arm  came  in  contact  with  the  spring  of  the  snap 
which  fastened  his  saf(*ty  belt  to  the  ring  in  his  body  belt, 
and  loosened  it  from  the  bo<ly  belt;  and  this  caused  the 
plaintiff  to  fall  to  the  ground  and  sustain  a  serious  and 
I>ainful  injury.  The  evidence  shows  that  it  was  the  cus- 
tom of  the  d(*fendant  company  to  fasten  the  stays  on  these 
cross-arms  with  bolts  four  inches  in  length ;  that  the  width 
of  the  cross-arm  is  about  three  and  one-quarter  inches,  so 
that  when  they  were  bolted  with  four-inch  bolts  the  thread 
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end  of  the  bolt,  instead  of  standing  flush'  with  the  tap 
which  secured  it  on  the  inner  side  of  the  arm,  projects  from 
one-quarter  to  one-half  an  inch  beyond  the  tap.  The  evi- 
dence shows  that  the  circumference  of  the  ring  in  which 
the  safety  belt  was  snapped  was  about  one-eighth  of  an 
inch  thick.  Now,  the  negligence  declared  on  is  that  de- 
fendant had  used  a  bolt  four  and  one-half  inches  in  length 
to  fasten  the  staj^s  on  this  lower  cross-arm,  and  that  by 
reason  of  this  negligent  act  the  end  of  the  bolt  projected 
three-quarters  of  an  inch  beyond  the  tap  on  the  inside  of 
the  arm,  and  that  this  extra  half-inch  projection  of  the 
bolt  was  the  cause  of  the  injury. 

Now,  conceding  everything  that  the  plaintiff's  testimony 
tend^  to  establish  as  having  been  proved,  it  may  be  sum- 
marized as  follows:  It  is  shown  that  plaintiff  received 
serious  injury  ^while  in  the  line  of  his  duty  in  the  defend- 
ant's employ;  that  the  injury  was  not  occasioned  by  any 
fault  on  plaintiff's  part ;  that  the  proximate  cause  of  the 
injury  was  the  unfastening  of  the  safety  belt  from  the  ring 
in  the  main  belt,  and  that  this  was  causiMl  by  the  spring  of 
the  snap  coming  in  contact  with  the  projecting  end  of  the 
bolt  in  the  cross-arm;  and  that  this  bolt  projc^cted  about 
half  an, inch  farther  than  bolts  ordinarily  uschI  in  this 
work  would  project.  What  further  deduction  can  be  made 
from  these  established  facts  which  timds  to  show  action- 
able negligence  on  defendant's  part  in  the  use  of  these 
bolts? 

It  is  suggested  by  counsel  for  plaintiff  below  that  the 
record  show  that  the  jury,  by  consent  of  counsel,  were  per- 
mitted to  go  and  view  the  premises,  and  from  this  view  of 
the  premises  they  may  have  gained  information  necessarily 
not  imparted  to  this  court  in  the  bill  of  exceptions.  In 
support  of  this  contention  we  are  cited  to  our  former 
holdings  in  Chicago,  R,  I.  &  P.  if.  Co,  v.  Farwcll,  59  Neb. 
544,  and  Omaha  d  iS.  V.  7^.  Co.  v.  Walker,  17  Neb.  435. 
In  each  of  the  cases  cited  the  question  involved  was  as  to 
the  value  of  lands  taken  under  condemnation  proceedings 
by  the  railroad.    In  cases  of  this  character  it  is  manifest 
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that  a  view  of  the  premises  would  of  itself  constitute  evi- 
dence not  imparted  by  the  record.  But,  in  the  case  at  bar 
we  cannot  see  what  advantage  a  view  of  the  premises  could 
be  in  determining  the  question  as  to  whether  an  extra  pro- 
jection of  half  an  inch  of  the  bolt  through  the  cross-arm 
on  the  pole  was  the  proximate  cause  of  the  injury;  or, 
whether  the  use  of  a  four  and  one-half-inch  bolt,  instead 
of  a  four-inch  one,  was  such  an  act  as  would  suggest  to  a 
reasonable  mind  the  probability  of  such  an  accident  as 
befell  the  plaintiff.  On  first  principles  negligence  has 
been  defined  as  "a  want  of  that  care  which  a  man  of  com- 
mon prudence  and  of  common  sense  ordinarily  exercises 
in  like  employment."  To  constitute  it,  there  must  be  "a 
disregard  of  some  duty  or  rule  of  conduct  prescribed  be- 
forehand or  arising  so  manifestly  from  the  facts  as  to  leave 
no  doubt  of  its  existence."  Wharton,  Negligence,  sec.  3; 
Deering,  Negligence,  sec.  3.  It  is  of  the  essence  of  action- 
able negligence  that  the  party  charged  should  have  knowl- 
edge that  the  act  complained  of  was  such  an  act  of  omis- 
sion or  commission  as  might,  within  the  domain  of  prob- 
ability, cause  some  such  an  injury  as  that  complained  of. 
After  much  hesitation,  we  are  forced  to  the  conclusion  that 
there  is  nothing  in  the  record  from  which  we  can  reason- 
ably impute  knowledge  to  the  defendant,  either  of  the 
probability  of  the  peculiar  and  extraordinary  accidait 
that  happened  to  plaintiflF,  or  that  the  ordinary  hazard  of 
a  lineman  at  work  on  its  poles  would  be  in  any  manner 
enhanced  by  the  use  of  these  bolts  in  its  cross-arms. 

We  therefore  conclude  that  the  evidence  is  not  sufficient 
to  sustain  the  judgment,  and  we  recoinniend  that  the  judg- 
ment of  the  district  court  be  reversed  and  the  cause  re- 
manded* 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  above  opin- 
ion, the  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed, 
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Glark  O.  McNish  bt  al.  v.  State,  hx  rbl.  Sarah  Dimick. 

Piled  June  22,  1905.    No.  13,864. 

1.  Mandamus:  Pl'blic  Schools:  Fosteb-Child.  Mandamus  will  lie  at 
the  relation  of  the  foster-parent  of  a  child  of  school  age,  who 
Is  a  bona  fide  resident  of  the  district,  to  compel  the  board  of 
education  to  admit  such  child  to  attendance,  without  the  pay- 
ment of  tuition^  in  the  public  schools  of  the  city  in  which  such 
foster-parent  resides. 


2. :  Adoption.    To  be  entitled  to  such  relief,  it  is  not  necessary 

that  the  foster-parent  shall  have  legally  adopted  the  child  under 
the  forms  of  our  statutes. 

Error  to  the  district  court  for  Dodge  county:  Conrad 
HoLLENBECK,  JUDGE.    Affirmed. 

Grant  O.  Martin  and  John  W.  Graham^  for  plaintiffs  in 
error. 

Courtright  &  Sidner,  contra. 

Oldham,  C. 

This  was  an  action  on  the  relation  of  Sarah  Dimick  for 
a  peremptory  writ  of  mandamus  against  the  members  of 
the  board  of  education  of  the  school  district  of  the  city  of 
Fremont  and  the  superintendent  of  public  schools  of  said 
city,  to  compel  the  respondents  to  admit  Iva  Dimick,  a 
child  of  the  age  of  eight  years,  to  the  public  schools  of  the 
city  of  Fremont.  A  peremptory  writ  was  granted  by  the 
district  court,  and  to  reverse  this  judgment  respondents 
bring  error  to  this  court. 

The  facts  underlying  this  controversy  are  that  the  re- 
lator in  this  proceeding  is,  and  has  been  for  several  years 
preceding  the  controversy,  a  bona  fde  resident  and  tax- 
payer of  the  city  and  school  district  of  Fremont.  The  re- 
lator is  a  widow,  and  was  living  alone  in  April,  1903. 
Prior  to  this  time  the  mother  of  the  child,  ealleil  Iva  Rarick 
Dimick,  had  died  in  the  state  of  Iowa,  leaving  a  husband 
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and  six  children.  The  mother  of  the  child  was  a  cousin  of 
the  relator.  After  the  death  of  Iva^s  mother,  Mrs.  Dimick 
corrcsi^onded  with  the  father,  and  offered  to  take  the  child 
and  raise  her,  educate  her,  and  treat  her  in  all  respects  as 
her  own  child,  if  the  father  would  give  Iva  to  her.  After 
considerable  corresjmndence,  the  father  consented  to  the 
proposition.  On  the  25th  day  of  April,  1903,  he  brought 
the  child  to  Omaha,  and  gave  her  into  the  care  and  custody 
of  the  relator,  and  since  that  time  the  child  has  lived  with 
the  relator  as  a  member  of  her  household.  The  name  of 
the  child  was  eutertnl  on  the  enumeration  lists  in  the  school 
census  of  the  district.  She  entered  the  schools  and  at- 
tended for  some  months  without  objection.  Later,  when 
the  schools  became  crowded,  the  teacher  of  the  grade  in 
which  the  child  was  instructed,  by  direction  of  the  super- 
intendent, refused  her  admission,  unless  she  would  com- 
ply with  the  rule  of  the  hoard  which  required  the  payment 
of  tuition  from  nonresident  pupils  of  the  district.  The 
relator  appealed  to  the  board  for  permission  for  the  child's 
attendance,  which  the  board  refused,  and  on  this  refusal 
the  present  cause  of  action  was  instituted. 

There  is  practically  no  disputed  fact  in  the  record.  Re- 
spondents rely  on  a  rule  of  the  board,  as  folloTvs:  "Chil- 
dren, whose  parents  (or  guardians  who  have  legally 
adopted  them)  do  not  reside  in  the  school  district  of  Fre- 
mont shall  be  considered  as  nonresident  pupils.  They 
shall  pay  tuition  i>er  month,  in  advance,  as  follows.'*  The 
respondent  school  district  is  governed  by  the  provisions  of 
section  2,  chapter  79,  subdivision  14,  Compiled  Statutes, 
1903  (Ann.  St.  11237),  as  follows:  "That  all  schools  or- 
ganized within  the  limits  of  said  cities  shall  be  under  the 
direction  and  control  of  the  boards  of  education  authorized 
by  this  subdivision.  Such  schools  shall  be  free  to  all  chil- 
dren between  the  ages  of  five  and  twenty-one  years,  whose 
parents  or  guardians  live  within  the  limits  of  said  district, 
and  all  children  of  school  age  nonresidents  of  said  district 
who  are  or  may  be  by  law  allowed  to  attend  said  schools 
without  chnrge."     It  will  be  noted  that  the  rule  of  the 
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board  relied  upon  qualifiers  the  word  guardian  by  the  pa- 
renthetical clause,  "who  have  legally  adopted  them,"  and 
that  no  such  clause  is  found  in  the  statute  relied  upon  to 
support  the  rule.  It  is  true  that  the  relator  has  never  been 
appointed  by  a  process  of  any  court  the  guardian  of  Iva 
Dunick,  nor  has  she  ever  formally  adopted  her  as  her  own 
child ;  and  yet  no  reasonable  mind  could  deny  that  she  do<*s 
stand  in  loco  parentis  toward  the  child.  When  the  father 
found  that,  on  account  of  the  death  of  his  wife,  hii^  own 
straitened  financial  circumstances,  and  the  large  size  of 
his  dependent  family,  he  was  unable  to  keep  the  children 
with  him,  he  yielded  to  the  request  of  the  relator  to  fur- 
nish a  home  for  the  child  and  to  educate  and  care  for  it  in 
all  respects  as  if  it  had  been  the  natural  child  of  the  foster 
mother.  Now,  the  question  arises  as  to  whether  section  2, 
supra,  of  our  statutes  is  to  be  narrowly  and  technically 
construed  for  the  .purpose  of  shutting  the  doors  of  the 
school  houses  in  the  faces  of  many  of  the  little  boys  and 
girls  of  the  city  and  turning  them  out  into  the  streets  and 
by-ways,  to  grow  up  in  idleness  and  ignorance,  or  whether 
it  shall  be  liberally  and  broadly  interprt^ted  in  the  spirit 
of  the  provisions  of  section  6,  article  VIII  of  our  constitu- 
tion, which  says:  "The  legislature  shall  provide  for  the 
free  instruction  in  the  common  schools  of  this  state  of  all 
persons  between  the  ages  of  five  and  twenty-one  years." 
Our  view  of  the  case  is  fitly  expressed  in  the  language  of 
state  superintendent  Thayer  of  the  state  of  Wisconsin, 
which  is  quoted  with  approval  by  the  supreme  court  of 
that  state  in  State  v.  Thayer,  74  Wis.  48,  41  N.  W.  1014, 
and  is  as  follows : 

"In  the  incidents  of  human  life  families  are  broken  up 
and  must  be  scattered,  by  the  necessities  of  obtaining  a 
livelihood,  by  death  of  one  or  both  parties,  or  by  abandon- 
ment of  offspring,  as  in  this  case.  Such  children,  as  all 
others,  are  the  wards  of  the  state,  to  the  extent  of  provid- 
ing for  their  education  to  that  degree  that  they  can  care 
for  themselves  and  act  the  part  of  intelligent  citizens.  To 
secure  these  ends,  laws  relating  to  public  schools  must 
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be  interpreted  to  accord  with  this  dominant,  controlling 
spirit  and  purpose  of  their  enactment,  rather  than  in  the 
narrower  spirit  of  their  possible  relations  to  questions  of 
pauperism  and  administration  of  estates." 

The  doctrine  here  announced  is  supported  by  holdings 
in  Yale  v.  West  Middle  School  District,  59  Conn.  489,  22 
Atl.  295;  Board  of  Education  v.  Hobhs,  8  Okla.  293,  56 
Pac.  1052;  Mizncr  v.  School  District,  2  Neb.  (Unof.)  238, 

We  therefore  conclude  that  the  learned  trial  judge  prop- 
erly awarded  the  peremptory  writ  to  compel  the  respond- 
ents to  admit  the  child  to  their  public  schools,  and  we 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Ames  and  Letton,  CC,  coneur. 

By  the  Court :  For  the  reasons  given  in  the  above  opin- 
ion, the  judgment  of  the  district  court  is 


Affirmed. 


Sedgwick,  J.,  not  sitting. 


JBSSB  E.  Shreck,  Trustee,  appellee,  v.  Eliza  E.  Han- 

LON,  appellant. 
'Filed  June  22,  1905.    No.  13,871. 

1.  Bankruptcy:  Creditors*  Suit.    A  trustee  in  bankruptcy,  acting  for 

the  creditors  of  the  bankrupt,  may  maintain  an  action  in  the 
nature  of  a  creditors'  bill  to  set  aside  a  fraudulent  conveyanoe^ 
without  reducing  the  claims  of  the  creditors  to  Judgment 

2.  :  Applk'ation  for  Discharge.  The  question  of  fraud  In  con- 
veyances made  prior  to  July  1,  1898,  could  not  be  determined  in 
a  hearing  on  application  by  a  bankrupt  for  his  discharge  in  tlie 
bankrupt  proceedings.  Paxton  v,  Scott,  66  Neb.  385,  followed  and 
approved. 

3.  Evidence  examined^  and  held  sufficient  to  support  the  Judgment 

Appkal  from  the  district  court  for  Clay  county:    Ed  L. 
Adams,  Judge.    Affirmed. 
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John  V.  Stenens,  for  appellant. 

Thomas  H.  Matters  and  Ambrose  C.  Epperson,  contra. 

Oldham,  C. 

This  was  an  action  in  the  nature  of  a  creditors^  bill 
instituted  by  the  trustc*e  in  bankruptcy  of  the  estate  of 
David  Hanlon,  a  bankrupt,  for  the  purpose  of  setting  aside 
the  conveyance  of  480  acres  of  land  situated  in  Clay 
county,  Nebraska,  to  Eliza  E.  Hanlon,  wife  of  the  bank- 
rupt, as  having  been  made  in  fraud  of  his  creditors.  The 
cause  was  instituted  in  the  district  court  for  Clay  county, 
and  is  here  a  second  time  for  review.  At  the  first  hearing 
of  the  cause  in  the  district  court  a  judgment  was  rendered 
in  favor  of  the  defendants.  This  judgment  was  reviewe'd 
on  ^rror  and  reversed  by  this  court  Shreck  v.  Hanlon ^ 
66  Neb.  451.  The  issues  in  the  case  are  set  forth  in  this 
opinion,  and  the  questions  determined,  which  are  now 
governed  by  the  rule  of  "the  law  of  the  case,"  are  that  the 
plaintiff  has  legal  capacity  to  maintain  the  action;  that 
the  action  was  not  barred  by  the  statute  of  limitations 
when  the  cause  was  instituted;  that  it  is  not  a  sufficient 
defense  to  the  action  to  show  that  the  bankrupt  had  other 
property  in  his  possession  at  the  time  the  transfers  were 
made  which  was  sufficient  to  satisfy  the  creditors,  if  the 
conveyance  was,  in  fact,  fraudulent  and  made  for  the  pur- 
pose of  defeating  claims  of  creditors,  and  at  the  time  of 
commencing  the  action  the  grantor  in  the  conveyance  had 
no  property  subject  to  execution,  out  of  which  the  claims 
could  be  made.  When  the  cause  was  reversed  and  re- 
manded, in  pursuance  to  the  directions  of  our  first  opin- 
ion, a  new  trial  was  had  to  the  court,  and  plaintiff's  bill 
was  dismissed  as  to  the  quarter  section  of  land  occupied  by 
defendants  as  a  homestead,  and  the  conveyance  from  the 
husband  to  the  wife  of  the  other  two  quarter  sections  was 
set  aside  as  fraudulent.  To  reverse  this  judgment,  de- 
fendant Eliza  E.  Hanlon  appeals  to  this  court. 
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The  petition  was  instituted  by  the  trustee  in  bankruptcy 
to  subject  the  lauds  in  dispute  to  the  payment  of  the  fol- 
lowing claims,  which  are  admitted  to  hare  been  properly 
filed,  approved,  and  allowed  by  the  referee  against  the 
estate  of  the  bankrupt :  Claim  of  the  First  National  Bank 
of  Har\'ard  for  f 445.45  and  interest;  claim  of  the  First 
National  Bank  of  Harvard  for  f33.85  and  interest ;  claim 
of  Jesse  R.  Shreck  for  f 20.20  and  interest;  claim  of  S.  J. 
Rice  &  Co.,  for  f 74.50  and  interest;  claim  of  the  Com- 
mercial State  Bank  of  Clay  Center  for  |1 70.88  and  inter- 
est; claim  of  the  Phoenix  Insurance  Company  of  Brook- 
lyn, New  York,  for  |1 70.88  and  interest.  But  one  of  these 
claims,  that  of  the  Commercial  State  Bank  of  Clay  Center, 
has  ever  been  reduced  to  judgment  and  had  execution  re- 
turned unsatisfied  then^on  prior  to  its  being  filed  with  the 
i-eferee,  and  it  is  now  contendc^l  by  appellant  that  this  is 
the  only  claim  on  which  a  cr(Hlitors'  action  will  lie  at  the 
suit  of  the  trustee  to  set  aside  the  alleged  fraudulent  con- 
veyance of  the  real  estiite  in  controversy.  This  question, 
however,  has  been  determiniHl  against  the  contention  of  the 
appellant  in  Sheldon  v.  Parlver,  66  Neb.  610,  wherein  this 
court  held: 

"The  bankrupt  act  vests  the  assignee  with  title  to  all 
property  conveyed  by  the  bankrupt  in  fraud  of  creditors, 
and  he  may  proceed  to  i*ecover  the  interest  of  the  bank- 
rupt in  the  property,  whether  any  creditor  was  in  position 
to  attack  the  transfer  or  not." 

And  again  in  11  ood  r.  Rlair  State  Bank,  3  Neb.'  (Unof.) 
432,  it  was  specifically  held  that  a  trustee  in  bankruptcy, 
acting  for  the  creditors  of  the  bankrupt,  may  maintain  an 
action  in  the  nature  of  a  creditors'  bill  to  set  aside  a  fraud- 
ulent conveyance,  without  reducing  the  claims  of  the  credi- 
tors to  judgment.  While  we  are  aware  that  we  are  not 
bound  by  the  language  and  reasoning  of  this  opinion,  yet 
the  conclusion  reached  on  this  q motion  is  in  harmony  with 
the  doctrine  announced  in  Sheldon  r.  Parker,  supra,  and 
is  supported  by  the  holding  in  Southard  v,  Benner,  72  N. 
Y.  424. 
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The  next  point  urged  is  that  the  question  involved  in 
this  controversy  was  adjudged  adversely  to  the  claim  of 
the  appellee,  and  more  particularly  the  claim  of  the  Com- 
mercial State  Bank,  by  the  United  States  district  court, 
because  it  is  admitted  in  the  record  that  this  creditor  ob- 
jected to  Hanlon's  discharge  in  bankruptcy  because  at  the 
time  of  the  commencement  of  the  action  he  was  the  equi- 
table owner  of  the  land  in  controversy,  and  that  these  ob- 
jections were  overruled  by  the  federal  court,  and  the  dis- 
charge granted.  This  question  has  also  been  determined 
against  the  contention  of  appellant  in  the  case  of  Pdxton 
V,  Scott,  66  Neb.  385,  in  which  it  was  held  that  the  ques- 
tion of  fraud  in  conveyances  made  prior  to  July  1,  1898, 
could  not  be  determined  in  a  hearing  on  application  by  a 
bankrupt  for  his  discharge  in  the  bankrupt  proceedings. 
The  conveyances  in  the  instant  case  were  made  in  1895. 
Consequently,  even  if  fraudulently  made,  such  fact  would 
not  prevent  the  bankrupt  from  having  his  discharge  in  the 
federal  court.  Again,  as  further  held  in  Paxton  v.  Scott, 
supra,  '*the  discharge  of  a  bankrupt  is  only  personal  to 
himself,  and  does  not  affect  any  li(m,  either  by  contract  or 
by  judicial  proceedings,  against  property." 

The  only  question  then  remaining  is  as  to  the  sufficiency 
of  the  evidence  to  support  the  judgment  We  have  made  a 
careful  examination  of  the  evidence  contained  in  the  bill 
of  exceptions  for  the  purpose  of  arriving  at  an  independent 
conclusion  on  the  question  of  the  good  faith  of  the  trans- 
fer from  the  husband  to  the  wife.  In  the  first  place,  the 
relationship  existing 'between  the  parties  rendered  the 
transfer  of  practically  all  of  the  available  assets  of  the 
grantor  presumptively  fraudulent  as  to  existing  creditors. 
While  there  is  a  suggestion  in  the  evidence  offered  by 
defendant  that  David  Hanlon  owned  other  property  of  a 
personal  nature  at  the  time  of  the  transfer,  yet  nothing  is 
pointed  out  which  it  is  conceded  that  he  did  own,  except 
some  sort  of  a  land  contract  in  the  state  of  Colorado, 
which  is  admitted  to  have  been  of  the  value  of  f60,  and 
which  is  all  tue  property  that  actually  passed  into  the 
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hands  of  the  trustee.  The  evidence  of  defendant  shows 
that  they  removed  to  Nebraska  in  the  year  1884 ;  that  the 
quarter  section  of  land  now  occupied  by  them  as  a  home- 
stead was  purchased  by  the  husband;  and  that  a  deed  to* 
it  was  made  in  his  name,  but  it  is  claimed  that  the  pur- 
chase price  was  paid  by  money  which  the  wife  procured 
from  her  father,  that  is,  that  she  got  |1,100,  and  purchased 
the  home  quarter  section  with  this  sum,  subject  to  a  mort- 
gage of  f  1,000.  About  eleven  years  later  another  quarter 
section  was  purchascMl  for  the  sum  of  f3,000.  This  pur- 
chase was  effected  by  the  payment  of  |1,000  in  cash,  and 
the  exe<»ution  of  a  mortgage  for  f  2,000  which  still  remains 
upon  the  land.  Defendant  claims  that  the  f  1,000  paid  on 
the  purchase  was  procured  from  the  home  quarter,  which 
in  reality  belonged  to  the  wife.  This  second  quarter  was 
deeded  to  the  husband,  and  mortgaged  by  him  to  secure  the 
remainder  of  the  purchase  price.  It  is  likewise  claimed 
that  the  third  quarter  was  paid  for  by  sale  of  stock  and 
•  grain  raise<l  on  the  home  place.  Appellant  admits  that 
she  knew  that  all  this  land  was  held  in  the  name  of  the 
husband;  that  she  knew  that  he  was  buying  and  selling 
stock,  and  depositing  the  funds  in  the  bank  in  his  own 
name;  that  he  had  been  farming  on  lands  leased  in  his 
own  name  prior  to  the  conveyance  to  her.  She  also  admits 
that  she  knew  he  was  in  debt  when  he  made  the  conveyance 
to  her.  With  reference  to  this  fact,  her  testimony  is  as 
follows : 

Q.  You  say,  when  you  learned  that  Mr.  Hanlon  was 
signing  notes  as  surety,  you  demanded  that  the  farms  be 
put  in  your  name? 

A.  I  demanded  that  they  were  mine,  and  that  I  wanted 
them. 

Q.  You  wanted  the  farms  in  your  name? 

A.  I  wanted  my  property. 

Q.  Because  you  learned  that  he  was  involved? 

A.  Because  I  learned  that  he  was  signing  notei^  for 
everybody,  and  that  he  was  prey  for  'most  anybody  that 
wanted  to  prey  on  him,  and  I  wanted  my  place  to  keep 
mv  home  there.     ♦     ♦     ♦ 
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A.  I  deiiiand(^d  that  they  be  put  in  my  name,  because 
it  was  mine,  and  I  wanted  it,  so  that  he  wouldn't  run 
through  with  it. 

We  think,  in  view  of  this  testimony,  that  the  evidence 
is  amply  sufficient  to  sustain  the  judgment  of  the  trial 
•  court,  and  we  therefore  recommend  that  the  judgment  of 
the  district  court  be  afl8rmed.    . 

Ames  and  Letton,  CC,  concur. 

By  the  Court :  For  the  reasons  given  in  the  above  opin- 
ion, the  judgment  of  the  district  court  is 

Affirmed. 


Willow  Springs  Irrigation  District  v.  James  Wilson. 

Filed  June  22,  1905.    No.  13,829. 

1.  Iirigation:   PSeliminaby  Work.     An   irrigation   district  may   con- 

tract with  a  competent  engineer  to  survey  and  furnish  plans  for 
the  construction  of  a  proposed  canal,  and  from  which  the  board 
of  directors  of  the  district  may  estimate  the  cost  thereof  and  the 
amount  of  bonds  to  be  voted  therefor.  Such  work  is  preliminary 
to  the  work  of  construction,  and  the  expense  thereof  is  not  to 
be  paid  out  of  the  construction  fund. 

2.  Corporation:  Action:   Presumption.     In  an  action  against  a  corpo- 

ration based  on  a  contract,  the  presumption  obtains  that  the 
contract  is  within  the  power  of  the  corporation  to  make,  and 
that  the  officers  executing  It  on  behalf  of  the  corporation  acted 
within  the  law,  unless  the  petition  states  facts  showing  the 
contrary. 

3. :  -: .    "Where  a  claim  has  been  rejected  or  disallowed  in 

part  by  the  auditing  board  of  a  corporation,  an  original  action 
may  be  Instituted  on  the  claim,  in  the  absence  of  a  statute  di- 
recting other  proceedings   to  enforce  It 

Error  to  the  district  court  for  Garfield  county :  James 
N.  Paul,  Judge.    Affirmed. 

A.  M.  RdbhinSy  for  plaintiff  in  error. 

E.  J.  Clements  and  V.  0.  Johnson,  contra, 
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The  petition  in  this  case  alleges  that  the  defendant  is 
an  irrigation  district  duly  organized  under  the  laws  of 
this  state;  that  on  November  20,  1895,  soon  after  its  or- 
ganization, and  for  the  purpose  of  enabling  its  directors" 
to  determine  the  aniovmt  of  money  necessary  to  be  raised 
for  the  piu*pose  of  constructing  an  irrigation  canal  and 
acquiring  the  necessary  property  and  rights  therefor,  it 
entered  into  a  written  contract  with  the  plamtitf ,  by  the 
terms  of  which  it  agreed  to  employ  the  plaintiff  as  en- 
gineer of  said  irrigation  district*,  and  to  pay  him  for  his 
services  the  sum  of  $5.50  a  day  for  the  time  he  was  ac- 
tually engaged  in  said  services.  A  copy  of  the  contract 
is  attached  to  the  petition.  It  is  further  alleged  that  the 
plaintitr  performed  93^  days'  services  for  the  defendant 
in  making  the  sun-eys  and  plans  for  an  irrigation  canal 
and  works  for  said  district,  and  estimates  of  the  cost  of 
constructing  the  same,  which  survey,  plans  and  estimates 
were  accepted  and  adopted  by  the  district;  tliat  on  May 
21,  1896,  plaintiff  presented  to  the  defendant  his  account 
and  claim  for  services  amounting  to  |512.87,  and  the 
board  of  directors  of  the  district  audited  said  account  and 
allowed  only  $350  on  the  same;  that  defendant  neglected 
and  refused  to  pay  the  amount  due  plaintiff  for  his  serv- 
ices, or  any  part  ther(H)f,  and  he  asks  judgment  for  the 
amount  of  his  claim,  with  7  per  cent,  interest  from  April 
30,  1896.  A  demurrer  was  filed  to  this  petition,  which 
was  overruled,  and  thereupon  the  defendant  answered. 
A  trial  was  had  to  the  court,  resulting  in  a  judgment  for 
the  plaintiff  below  for  the  sum  of  |305.25,  with  interest 
from  November  20,  1896,  at  7  per  cent,  per  annum,  mak- 
ing altogether  $458.  The  defendant  has  brought  the  case 
to  this  court  by  petition  in  error,  but  has  failed  to  file  a 
bill  of  exceptions  showing  the  evidence  taken  on  the  trial. 
In  this  condition  of  the  case  we  can  only  examine  the 
pleadings  to  determine  whether  they  support  the  judg- 
ment entered, 
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It  is  vigorously  contended  by  the  plaintiff  in  error  that 
the  petition  does  not  state  a  cause  of  action,  and  that  it 
discloses  facts  avoiding  the  cause  of  action.  The  agree- 
ment made  between  the  parlies  contains  this  stipulation : 
"The  party  of  the  second  part  further  agrees  to  wait  for 
the  $5.50  per  day,  the  consideration  above  named,  until 
the  same  can  be  paid  out  of  the  first  tax  levy  on  said  dis- 
trict, provided  the  same  is  paid  within  one  year  from 
date."  It  is  urged  that  the  district  could  not  enter  into 
any  contract  relating  to  the  construction  of  the  ditch  until 
the  funds  had  been  provided  to  cover  the  expense,  and 
School  District  r,  Stough,  4  Neb.  357,  Markey  v.  School 
District,  58  Neb.  479,  and  Pomerene  v.  School  District,' 
56  Neb.  126,  are  cited  in  support  of  this  contention.  These 
cases  w^ere  all  based  upon  a  statute  which  prohibits  a 
school  district  from  contracting  for  buildings  and  the 
furnishing  of  school  houses  until  the  fund  therefor  is 
provided,  and  unless  the  statute  relating  to  irrigation  dis- 
tricts cont^iius  a  like  prohibition  the  authorities  cited  are 
not  applicable.  Section  24,  article  III,  chapter  93a^  Com- 
piled Statutes,  1903  (Ann.  St.  6846),  provides  that  "the 
cost  and  expense  of  purchasing  and  acquiring  property 
and  constructing  the  works  and  improvements  herein 
I)rovided  for,  shall  be  wholly  paid  out  of  the  construction 
fund,  or  in  the  bonds  of  said  district  at  their  par  value. 
*  *  *  For  the  purpose  of  defraying  the  expense  of  the 
organization  of  the  district,  and  the  care,  operation,  man- 
agement, repair,  and  improvement  of  such  portions  of 
said  canal  and  works  as  are  completed  and  in  use,  in- 
cluding salaries  of  officers  and  employees,  the  board  may 
either  fix  rates  of  tolls  and  charges,  and  collect  the  same 
from  all  persons  using  said  canal  for  irrigation  or  other 
purposes,  or  may  provide  for  the  payment  of  said  ex- 
penditures by  a  levy  of  assessments  therefor,  or  by  both 
said  tolls  and  assessments."  These  provisions  make  it 
plain  that  the  construction  funds  can  be  used  only  in 
purchasing  and  acquiring  property  for  the  canal,  and 
constructing  the  same,  and  this  was  the  construction  given 
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the  section  by  this  court  in  Lincoln  &  Dawson  County 
Irrigation  District  v.  McNcal,  60  Neb.  613.  Section  13 
makes  it  the  duty  of  the  board  of  directow,  as  soon  after 
the  organization  of  the  district  as  practicable,  to  estimate 
and  determine  the  amount  of  money  necessary  to  be  raised 
for  the  puri)ose  of  constructing  the  necessary  canals  and 
works,  and  ac<iuiring  the  necessary  property  rights  there- 
for, and  othtTwise  carrying  out  the  provisions  of  the  act. 
It  is  evident  that  capable  civil  engineers  will  not  be  found 
among  the  directors  of  all  the  irrigation  districts  formed 
under  the  i)rovi»ions  of  this  act,  and  it  is  quite  apparent 
that  no  (estimate  of  any  real  value  can  be  made  by  one 
not  a  civil  engineer.  It  is  a  necessity,  therefore,  in  order 
to  obtain  the  approxinmte  cost  of  the  proposed  work,  that 
a  civil  engineer  should  be  employed  to  run  the  line,  and 
to  aiijcertain  as  nearly  as  possible  the  amount  of  funds 
necessary  to  be  raised  for  carrying  on  and  completing  the 
work.  This  was  the  oi)inion  of  the  supreme  court  of 
(California  in  Cullcn  r.  Glcndora  Water  Co.,  113  Cal.  503, 
526,  39  Pac.  769,  in  construing  a  similar  statute.  In  that 
case  it  is  said : 

"WTiile  I  am  inclined  to  the  opinion  that  the  statutory 
requirementvS  that  an  e*stimate  must  be  made  implies  that 
it  must  be  made  by  a  competent  engineer  upon  such  plans 
or  data  as  that  it  may  be  approximately  correct,  and  that 
it  should  be  recorded  in  the  office  of  the  district,  or  other- 
wise made  acc(vssible  to  all  parties  interested,  it  is  not 
necessary  so  to  decide  in  this  case."  On  rehearing,  re- 
ported in  113  Cal.  503,  510,  45  Pac.  822,  it  was  said:  "We 
think  that  the  language  of  the  act  (St.  1891,  p.  147,  sec. 
15)  clearly  implies  that  th(Te  must  be  some  plan  or  plans 
in  the  alt<»rnativ(s  before  an  estimate  can  be  made,  and 
that  without  such  plan  or  plans  there  can  be  no  real 
estimate." 

Th^  object  of  the  statute  under  consideration  was  un- 
doubtedly to  allow  the  people  of  the  district  to  examine 
and  know  the  plan  of  the  proposed  improvement,  and  the 
estimated  cost  thereof,  before  they  incurred  the  burden  of 
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the  indebtedness  necessary  to  complete  the  proposed 
works ;  and  it  is  necessary,  in  order  to  prepare  any  definite 
plan  and  to  obtain  any  reliable  estimate,  that  the  services 
of  an  engineer  should  be  secured.  This  is  all  to  be  done 
before  bonds  are  voted  or  any  tax  laid.  The  expense  is 
not  incurred  in  the  construction  of  the  canal,  but  in  ob- 
taining information  necessary  to  the  voters  of  the  dis- 
trict, in  order  that  they  may  act  intelligently  upon  the 
question,  and  say  whether  they  will  enter  upon  the  con-. 
stmction  at  all  or  not  In  our  opinion,  the  contract  in 
question  is  not  only  one  that  the  district  might  enter 
into,  but  which  it  was  necessary  to  make  under  the  pro- 
visions of  the  law. 

It  is  further  urged  that,  as  an  irrigation  district  is  a 
body  of  limited  powers,  in  a  suit  brought  upon  a  con- 
tract made  by  the  district,  the  petition  should  allege  that 
the  corporation  had  power  to  make  the  contract  sued  on, 
and  that  it  was  made  at  a  regular  meeting  of  the  board 
of  directors,  or  some  special  meeting  called  for  that  pur- 
pose- The  general  rule  is  that,  in  actions  against  a  cor- 
poration upon  a  contract^  it  is  not  necessary  to  allege 
either  that  the  corporation  had  i)ower  under  its  charter 
or  governing  statute  to  enter 'into  the  contract  or  that 
its  officers  by  whom  the  contract  was  made  in  its  behalf 
were  duly  empowered  or  authorized  thereto.  These  are 
matters  of  defense.  In  Montague  v.  Church  School  Dis- 
trict, 34  N.  J..  L.  218,  a  suit  upon  a  note  of  the  school 
district,  the  court  said: 

"In  declaring  on  a  promissory  note,  it  is  not  necessary 
to  aver  that  in  its  creation  the  corporate  body  which  gave 
it  acted  within  its  power.  It  is  sufficient  for  the  holder 
to  declare  upon  the  instrument  as  the  act  of  the  defend- 
ants, and  if  it  be  ultra  vires,  he  will  fail  upon  the  trial  of 
the  cause.'' 

Bo  in  Bed  Willow  County  v.  Davis,  49  Neb.  796,  it  was 

held   that,   "where  a  petition   alleges  and   a  demurrer 

admits  that  the  plaint ilT  was  employed  by  the  county 

board  to  render  professional  services  as  a  physician  for  a 

21 
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pauper,  the  presumption  will  be  indulged  that  the  county 
board  kept  within  the  law  in  em])loying  the  physician, 
and  that  a  poorhouse  had,  prior  to  that  time,  been  es- 
tablished and  opened  in  said  county  for  the  reception  of 
its  paupers." 

It  is  also  insisted  that  the  only  remwly  available  to  the 
plaintilT  below  for  the  collection  of  his' claim  is  by  pre- 
senting 'the  same  to  the  defendant's  board  of  directors,  and 
obtaining  its  allowance  in  whole  or  in  part  by  said  board; 
that  as  he  pre.scnted  it  for  allowance  and  the  board  inad(> 
an  order  awarding  him  ?3.50  for  his  service,  and  the 
statute  not  providing  for  an  appeal  from  such  order,  it  is 
final  and  conclusive,  and  no  action  can  be  maintained  on 
the  original  claim  We  know  of  no  rule  which  pi-ecludes 
a  party  from  maintaining  an  action  against  a  corporation, 
public  or  private,  where  its  proper  auditing  board  has 
refused  to  allow  the  claim  in  whole  or  in  part  It  is  true 
that  the  holder  of  a  claim  against  a  county  must  present 
it  to  the  county  board,  and  appeal  to  the  district  court 
from  an  order  rejcvting  the  claim;  but  this  is  so  only 
because  the  statute  has  provided  that  mode  of  procedure, 
and,  in  the  absence  of  the  statute,  suit  might  be  instituted 
against  tlie  county  in  the  first  instance. 

We  find  no  revei-sible  en-or  in  the  record,  and  recom- 
mend an  affirmance  of  the  judgment 

Jackson,  C,  concurs.    Albebt,  C,  not  sitting. 

By  the  Court:  For  the  reasons  slated  in  the  fort^oing 
opinion,  the  judgment  of  the  district  court  is 

„  ,  Affirmed. 

Sedgwick,  J.,  not  sitting. 
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Christina  Coppom,  appellant,  v.  Robert  Forman, 
appellee. 

Filed  June  22,  1906.    No.  13,843. 

Pleadings  and  evidence  examined,  and  Jield  to  require  an  afflrmance 
of  the  decree  of  the  district  court 

Appbal  from  the  district  court  for  Pumas  county: 
Robert  C.  Orr,  Judge.    Affirmed. 

W.  8.  Morlatiy  for  appellant. 

E.  B.  Perry  and  John  T.  McClure,  contra. 

DUFPIB,  O. 

The  amended  petition,  in  this  case  alleges  that  the  plain- 
tiff is  the  owner  and  in  possession  of  the  northwest  quar- 
ter of  section  20,  in  township  4,  range  24,  in  Furnas 
county,  Nebraska,  and  that  the  defendant  is  the  owner  of 
the  southwest  quarter  of  said  section.  It  is  further  al- 
leged that  plaintiff,  with  her  husband,  settled  upon  and 
made  claim  to  said  land  in  1879  under  the  preemption 
law  of  the  United  States;  and  that  in  1882  Adolph  Cop- 
pom, the  husband,  made  final  proof,  and  obtained  a  re- 
ceiver's final  receipt  therefor;  and  that  in  February, 
1885,  a  i)atent  was  duly  issued  to  hira  for  said  northwest 
quarter;  that  in  1894  the  plaintiff  and  her  husband  con- 
veyed the  land  to  Andrew  Ruben,  which  conveyance  was 
for  the  purpose  of  vesting  title  in  the  plaintiff,  and  that 
in  May,  1897,  Ruben  and  wife  conveyed  the  same  to  her; 
that  Adolph  Coppom  died  in  May,  1897 ;  that  plaintiff  has 
always  lived  on  said  land  from  date  of  settlement  thereon, 
occupying  the  same  to  what  is  called  the  "original  quar- 
ter corner^'  on  the  west  side  of  said  section  20.  It  is  fur- 
ther stated  that  in  June,  1900,  D.  S.  Hasty,  the  then 
county  surveyor  of  Furnas  county,  made  a  protended  sur- 
vey of  sections  19  and  20  in  the  above  township  and  range. 
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and  set  a  stone  on  the  line  between  said  section  16  rods 
north  of  the  point  which  had  for  more  than  20  years 
prior  thereto  been  known  and  recognized  as  the  original 
quarter  comer  between  said  sections,  and  which  said  stone 
is  now  known  as  the  "Hasty  quarter  comer'';  that  after 
the  establishment  of  the  Hasty  quarter  corner  the  defend- 
ant entered  upon  the  tract  of  land  in  dispute,  moved  a 
building  thereon,  and  constructed  a  fence  across  the 
tract,  removing  a  fence  which  the  plaintiff  had  placed 
thereon.  Plaintiff  removed  the  fence  built  by  defendant 
when  he  began  to  erect  another  one,  and  commenced 
cutting  and  harvesting  the  grass  growing  upon  the  land. 
In  the  original  petition  a  temporary  injunction  was 
prayed  and  issued,  and  the  prayer  of  the  amended  peti- 
tion is  that  the  injunction  be  made  perpetual;  that  defend- 
ant may  be  enjoined  from  trespa^ssing  upon  the  land  in 
dispute,  and  from  building  or  maintaining  any  buildings 
thereon,  and  from  interfering  with  or  removing  any  fence 
erected  by  the  plaintiff,  or  any  of  the  crops  on  said  land ; 
and  that  plaintiff's  title  to  said  tract  be  quieted,  and  de- 
fendant adjudged  to  have  no  interest  therein. 

It  is  quite  apparent  from  the  allegations  of  the  petition, 
and  the  evidence  on  the  trial  makes  it  certain,  that  after 
the  Hasty  survey,  which  located  the  quarter  corner  16 
rods  north  of  what  the  plaintiff  claims  to  be  the  original 
quarter  comer  established  by  the  government  survey  be- 
tween sections  19  and  20,  the  defendant  took  possession  of 
the  disputed  tract  containing  about  16  acres,  moveid  a 
building  thereon,  and  erected  a  fence  along  what  he 
claimed  to  be  the  boundary  line  between  himself  and  the 
plaintiff,  and  that  he  was  in  the  actual  possession  of  the 
tract  at  the  time  of  the  commencement  of  this  action.  The 
facts  in  this  case  as  to  possession  by  defendant  are  BOt 
substantially  different  from  those  alleged  in  the  petition 
in  Warlier  v.  Williams,  53  Neb.  143,  in  which  it  was  said 
that  "a  plaintiff  is  not  entitled  to  a  mandatory  injunction 
to  remove  from  real  estate  one  who  has  without  color  of 
title  unlawfully  and  forcibly  entered  and  wrongfully  re- 
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mains  thereon,  though  such  trespasser  be  insolvent"  tf 
the  action  was  based  solely  upon  the  plaintiff's  claim  that 
this  disputed  strip  pt  16  acres  was  part  of  the  northwest 
quarter  of  section  20,  we  would  have  no  hesitation  in  dis- 
missing the  plaintiff's  petition,  and  remitting  her  to  her 
action  at  law  to  recover  possession  of  the  premises.  '  But 
the  plaintiff  asserts  a  claim  of  title  to  the  disputed  land 
by  adverse  possession,  and,  under  the  rule  in  this  state, 
an  action  to  quiet  title  may  be  maintained  by  any  party, 
whether  in  or  out  of  possession  of  the  premises,  against 
another  asserting  an  adverse  claim.  Foree  v.  Stubhs,  41 
Neb.  271;  Hall  v.  Hooper,  47  Neb.  Ill;  Eayrs  v.  Tfaaon, 
54  Neb.  143;  Rosa  v.  McManigal,  61  Neb.  90.  This  phase 
of  the  case  requires  us  to  examine  the  evidence  and  de- 
termine therefrom  the  location  of* the  originigil  quarter 
comer  on  the  west  side  of  section  20,  and  the  plaintiff's 
claim  to  have  occupied  the  land  south  to  the  point  which 
she  now  claims  to  be  the  original  quarter  comar  for  the 
statutory  period.  In  June,  1888,  Joseph  S.  Phebus, 
county  surveyor,  made  a  survey  of  at  least  a  part  of  the 
line  between  sections  19  and  20,  and  either  placed  or 
found  a  stone  at  a  point  which  he  established  as  the  quar« 
ter  comer  on  the  west  side  of  section  20.  The  field  notes 
of  this  survey  show  that  he  commenced  at  the  government 
comer  common  to  sections  19,  20,  29  and  30,  running 
north  40  chains  and  26  links  to  the  quarter  section  comer 
between  19  and  20,  where  he  found  an  old  stake  and  set  a 
stone  10  by  5  by  2  to  perpetuate  the  comer;  thence  north 
44  chains  and  28  links  to  the  corner  of  sections  17,  18,  19 
and  20,  where  were  a  mound  and  pit.  This  survey  was 
made  at  the  request  of  J.  Higgins  and  Adolph  Coppom. 
Mr.  Higgins  testified  upon  the  trial  that  the  survey  com- 
menced at  the  common  comers  of  sections  19,  20,  29  and 
80,  and  ran  thence  north  one-half  mile,  where  Coppom 
took  a  spade  and  uncovered  a  stone;  and,  while  the  field 
notes  of  the  survey  made  by  Phebus  show  that  the  survey 
WM  continued  to  the  northwest  comer  of  section  20,  Hig- 
^m  testified  that  the  north  half  mile  was  not  surveyed. 
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His  testimony  regarding  that  is  as  follows:  'TSe  only 
surveyed  hajf  up  the  section ;  I  asked  to  run  it  on  through 
and  have  the  comer  located,  but  he  said.it  was  not  neces- 
sary, that  was  all  it  was  necessary  to  do.'' 

The  evidence  is  quite  conclusive  to  our  minds  that  the 
original  government  quarter  comer  on  the  west  side  of 
section  20  is  something  like  16  or  18  rods  south  of  where 
the  plaintiff  claims  that  Phebus  established  it,  and  in  the 
immediate  vicinity  of  what  is  called  the  "Hasty  quarter 
comer/'    Lawrence  D.  Carroll,  a  witness  for  the  defend- 
ant, was  well  acquainted  with  the  premises  in  the  year 
1873,  and  was  asked  this  question :    "Going  back  now  to 
1873,  when  you  said  you  found  the  government  comers,  I 
will  ask  you  if  at  that  time  you  found  government  land- 
marks, so  that  you  coiild  determine  the  lines  between  the 
southwest  quarter  and  the  northwest  quarter  of  said  sec- 
tions?   A.  Yes,  sir.    The  whole  country  was  surveyed  in 
1870,  and  perhaps  it  would  be  a  mound  18  inches  high,  and 
you  could  see  them  for  a  long  way  all  over  the  country." 
It  is  clear  that  the  government  pit  and  mounds  would  be 
very  distinct  for  a  period  of  three  years  or  more  after 
they  were  made,  and  Mr.  Carroll  locates  the  point  at 
which  the  government  quarter  coroner  on  the  west  side 
of  section  20  was  located  as  from  18  to  20  rods  north  of 
the  point  which  plaintiff  claims  as  her  southwest  comer. 
He  states  that  there  is  a  row  of  cottonwood  trees  about 
on  the  line  between  the  two  quarters,  and  about  where  the 
government  line  runs  and  18  or  20  rods  north  of  the  line 
as  now  claimed  by  the  plaintiff.    Carroll  further  testified 
that  Charles  Twist  occupied  the  southwest  quarter  of  sec- 
tion 20  in  the  fall  of  1873;  that  he  helped  him  build  a 
house  on  the  land  during  that  fall.    He  also  states  that 
the  fence  now  claimed  by  plaintiff  to  be  on  the  boundary 
line  between  the  two  quarters  is  from  18  to  20  rods  south 
of  where  h^  knew  the  government  quarter  corner  to  ba 
One  Morrill,  who  worked  for  the  Coppoms  in  1882  and 
1883,  testified  that  Coppom  planted  a  row  of  cottonwood 
trees  on  his  south  line  during  the  time  he  was  in  his  em- 
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ploy;  that,  when  preparing  to  plant,  the  trees,  Coppom 
directed  him  to  ride  over  to  the  comer  and  stand  there 
until  they  got  a  fuiTow  plowed  to  plant  the  trees  in,  tell- 
ing him  where  the  corner  was.  It  was  then  marked  by  a 
fence  and  a  stone,  and  he  stood  at  this  comer,  which  we 
understand  to  be  the  comer  in  dispute,  while  the  furrow 
waB  run.  He  claims  to  be  well  acquainted  with  the  land, 
and  says  that  the  comer  now  claimed  by  Mrs.  Coppom  is 
close  to  20  rods  south  of  the  place  where  he  was  directed 
to  stand.  G.  B.  Misner  testified  that  he  cut  hay  on  the 
southwest  quarter  of  the  section  in  1890;  that  he  had  a 
conversation  with  Adolph  Coppom  relating  to  the  north 
line  of  that  quarter,  and  that  Coppom  showed  him  three 
or  four  rows  of  cotton  wood  trees  as  marking  the  line; 
that  these  trees  are  about  18  rods  north  of  whore  plaintiff 
now  claims  the  line  to  be.  One  Bolinbaugh  testified  that 
Adolph  Coppom  told  him  at  one  time  that  he  had  estiib- 
lished  his  comer  about  14  rods  to  the  south,  so  as  to  get 
more  alfalfa  land.  There  is  evidence  on  behalf  of  the 
plaintiif  that  her  fence  and  the  line  claimed  by  her  is  that 
established  by  the  Phebus  survey  of  1888,  but,  in  our 
judgment,  the  immovable  monuments  shown  to  have  ex- 
isted on  the  southwest  quarter  since  1873,  such  as  the 
Twist  sod  house  which  was  erected  in  that  year,  the  Cot- 
tonwood trees  planted  by  Adol])h  Coppom  himself  on 
what  he  then  claimed  to  be  his  south  line,  the  fact  that 
this  quarter  comer  was  well  known  by  one  or  more  of  the 
witnesses  at  an  early  dat«,  and  while  the  government 
comer  established  by  the  government  survey  was  plain 
and  distinct,  all  lead  us  to  the  conclusion  that  there  has 
been  a  gradual  encroachment  by  the  plaintiff  and  her 
husband  upon  the  southwest  comer  of  the  section,  and 
that  the  land  in  dispute  is  a  part  of  the  southwest  quar- 
ter. We  are  better  satisfied  with  this  conclusion  as  it 
agrees  with  that  of  the  district  court,  who  had  an  oppor- 
tunity to  hear  and  see  most  of  the  Avitnesses  who  gave 
evidence  in  the  case,  and  a  much  better  opportunity 
to  judge  of  their  candor  and   truthfulness  than  have 


280  NEBRASKA  REPORTS.  [Vol.  74 

Powell  ▼.  New  Omaba  Thooifion- Houston  Electric  Light  Go. 

we,  who  are  only  allowed  to  read  a  cold  and  impa^^ive 
record. 

The  amended  petition  in  this  case  was  filed  March  28, 
1902,  but  there  is  nothing  in  the  record  to  show  us  when 
the  original  petition  was  filed  and  the  action  commenced. 
We  think  that  the  weight  of  evidence  is  to  the  effect  that 
no  claim  was  made  to  the  land  in  dispute  by  the  plaintiff 
or  her  husband  prior  to  the  fall  of  1890,  when  Misner  cut 
hay  upon  the  southwest  quarter.  TMiether  this  action 
was  commenced  prior  to  the  fall  of  1900,  or  after  that,  we 
cannot  know,  as  the  original  petition  and  the  summons 
issued  and  served  are  not  contained  in  the  transcript.  It 
is  impossible  therefore  for  us  to  tell  whether  the  action 
was  commenced  within  ten  years  from  the  fall  of  1800, 
or  whether  ten  years  by  which  title  by  adverse  possession 
could  be  acquired  had  expired  since  Coppom  pointed  out 
his  south  line  to  Misner.  Being  without  exact  data  to 
determine  this  question,  we  accept  the  finding  of  the  dis- 
trict court,  and  recommend  the  affirmance  of  the  decree. 

Jackson,  C,  concurs.    Albert,  C,  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmbd. 
Sedgwick,  J.,  not  sitting. 


Hbnrt  Z.  Powell  v.  New  Omaha  Thomson-Houston 
Electric  Light  Company. 

Filed  June  22,  1905.    No.  13,861. 

Action  for  Benonal  Injuries:  Negligence.  The  Union  Pacific  RallMad 
Company  and  the  New  Omaha  Thomson-Houston  Electric  Light 
Company  both  occupied  the  north  part  of  Jones  street  between 
Ninth  and  Twelfth  streets  by  permission  of  the  proper  authori- 
ties of  the  city  of  Omaha,  one  with  a  spur  track  for  the  receipt 
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and  delivery  of  freight,  the  other  with  poles  for  carrying  its 
wires.  The  electric  light  company  erected  its  poles  some  time 
after  the  railroad  company  had  laid  its  track,  and  the  poles  were= 
80  placed  as  to  stand  only  9%  inches  from  the  ladder  of  a  box 
oar  being  moved  over  the  spur  track.  The  plaintiff,  aa  em- 
ployee of  a  cold  storage  company,  was  directed  by  his  employer 
to  go  to  this  spur  track  and  lock  the  door  of  a  car  containing 
goods  consigned  to  the  storage  company.  On  arriving  at  the  track 
he  found  that  the  car,  with  others,  was  being  moved  toward  the 
west  «ad  of  the  spur  by  those  in  charge  of  a  switch  engine  of 
the  railroad  company.  He  ascended  part,  way  up  the  ladder  on 
the  side,  and  stood  there  until  the  car  reached  one  of  the  poles 
of  the  electric  light  company,  where  he  was  caught  between  the 
ear  and  the  pole,  and  injured.  On  the  trial  of  an  action  brought 
by  him  against  the  electric  light  company  for  damages,  the  dls- 
,  trict  court  directed  a  verdict  for  the  defendant  Held,  That  under 
the  circumstances  he  could  not  recover,  and  the  direction  of  the 
court  was  proper. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
liam A.  Redick,  Judge.    Affirmed. 

Baldriged  DeSordy  for  plaintiflf  in  error. 

Greene,  Breckenridge  &  Kinsler,  contra, 

DUFFIB,  C. 

The  defendant  in  error,  the  New  Omaha  Thomson- 
Houston  Electric  Light  Company,  hereafter  spoken  of  as 
the  defendant,  is  a  corporation  organized  for  the  purpose 
of  generating  and  furnishing  electric  power  and  lights, 
and  for  some  years  has  been  engaged  in  that  business  in 
the  city  of  Omaha.  In  the  conduct  of  its  business  it  has, 
by  permission  of  the  city  of  Omaha,  erected  poles  in  cer- 
tain  of  the  streets  and  alleys  of  the  city,  upon  which  wires 
are  rtrung  to  convey  the  electric  current  from  the  place 
where  generated  to  the  place  of  use.  Its  poles  are  set 
along  the  north  side  of  Jones  street.  The  Union  Pacific 
Railroad  Company,  by  permission  of  the  city  of  Omaha, 
occupies  the  north  part  of  Jones  strc^ot  Avith  a  spur  track, 
the  better  to  accommodate  the  warehouses  and  wholesale 
establishments  situated  on  the  north  side  of  the  street. 
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The  tracks  of  the  Union  Pacific  Railroad  Company  were 
laid  and  being  used  on  Jones  street  for  a  long  time  prior 
to  the  time  when  defendant  obtained  permission  to  erect 
or  erected  any  poles  In  said  street,  and  when  the  poles 
were  erected  they  were  placed  so  near  the  railroad  track 
that  the  rungs  of  the  ladder  of  a  passing  box  car  were  only 
9}  inches  from  the  poles.    The  poles  had  been  set,  how- 
ever, a  long  time  previous  to  the  accident  complained  of. 
The  above  facts  are  stated  with  much  detail  in  the  petition, 
and  it  is  further  alleged  that  the  defendant  knew  that  rail- 
road box  cars  usually  had  ladders  on  the  outside,  made  of 
iron  rungs  placed  on  the  side  of  the  ear,  one  above  the 
other,  to  enable  persons  to  ride  thereon  or  to  mount  to  the 
top  of  the  car,  and  that,  knowing  these  facts,  and  that 
cars  were  from  time  to  time  propelled  along  said  spur 
track,  and  that  the  car  ladders  were  used  by  persons  for 
the  purpose  of  riding  thereon  and  for  ascending  to  the 
top  of  the  car,  it  recklessly  and  negligently  erected  its 
poles  in  close  proximity  to  the  track,  as  above  stated.  The 
petition  contains  these  further  allegations  detailing  the 
manner  of  the  plaintiff's  injury  for  which  the  action  was 
brought.    "The  plaintiff  further  alleges  that  on  said  10th 
day  of  July,  1903,  while  employed  by  the  Omaha  Cold 
Storage  Company,  he  was  directed  and  ordered  by  the 
foreman  of  said  company  to  lock  one  of  the  box  cars  filled 
with  merchandise  consigned  to  the  said  storage  company, 
and  of  which  merchandise  said  company  had  charge  of 
the  delivery;  that,  in  pursuance  of  said  directions,  the 
plaintiff  went  from  the  place  of  business  of  the  said 
storage  company  to  Ninth  street,  for  the  purpose  of  lock- 
ing said  car,  and  that,  before  the  plaintiff  arrived  at  said 
place,  the  train  to  which  said  car  was  attached  began  to' 
move  westward  in  the  direction  of  the  place  of  business 
of  the  said  storage  company ;  that  thereupon  the  plaintiff, 
at  the  corner  of  Ninth  and  Jones  streets,  jumped  upon  the 
rungs  of  the  iron  ladder  on  the  northwest  corner  of  a  car 
attached  to  said  train,  and  on  the  north  side  of  said  comer, 
without  seeing  or  knowing  of  the  close  proximity  of  said 
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poles  to  said  car,  and  without  any  negligence  on  his  part, 
and  that  plaintiff  rode  upon  said  car  until  said  car  ap- 
proached one  of  said  poles  that  was  9|  inches  away  from 
the  iron  rungs  of  the  ladder  on  said  box  car  where  said 
plaintiff  was  standing;  that  as  the  car  passed  one  of  said 
poles  the  plaintiff,  not  being  able  to  save  or  protect  him- 
self from  injury,  was  struck  by  said  pole,  and  violently 
and  with  great  force  was  knocked  from  the  position  in 
which  he  was  standing  on  the  rung  of  the  ladder  on  the 
north  side  of  said  box  car  to  the  ground,  and  was  crushed 
on  his  side,  hip  and  body  and  limbs,  and  injured  inter- 
nally, and  in  such  a  permanent  way  that  he  will  never  re- 
cover from  the  effects  thereof;  that  the  plaintiff  was  not 
guilty  of  negligence  in  riding  on  the  ladder  of  said  car, 
and  could  not,  with  the  exercise  of  ordinary  care,  have 
foreseen  said  danger,  and  did  not  know  of  the  close  prox- 
imity of  said  pole  to  said  car.^'  Judgment  in  the  sum  of 
f30,000  was  prayed. 

After  the  plaintiff  had  introduced  his  evidence  and 
rested,  the  defendant  moved  for  a  directed  verdict  in  its 
favor  upon  the  following  grounds:  "First.  That  the 
petition  does  not  state  facts  suflftcient  to  constitute  a 
cause  of  action.  Second.  That  the  evidence  fails  to 
establish  any  duty  owed  by  the  defendant  to  the  plaintiff 
which  was  breached.  Third.  The  evidence  fails  to  estab- 
lish any  actionable  negligence  upon  the  part  of  the  de- 
fendant which  resulted  in  the  injury  to  the  plaintiff. 
Fourth.  If  the  pole  with  which  the  plaintiff  came  in  con- 
tact while  riding  on  the  side  of  a  box  car,  and  which  threw 
him  off  the  car  on  which  he  was  riding,  was  negligently 
placed  in  the  position  that  it  occupied,  and  on  the  day  of 
the  injury,  such  negligence  is  not  the  proximate  cause  of 
the  injury  to  the  plaintiff.  Fifth.  The  testimony  shows 
that  the  injury  to  the  plaintiff  resulted  from  his  own  negli- 
gence.'^ The  court  sustained  the  motion.  A  verdict  for 
the  defendant  was  accordingly  returned  by  the  jury,  upon 
which  judgment  was  entered.  A  motion  for  a  new  trial 
being  overruled,  plaintiff  has  taken  error  to  this  court. 
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A  great  share  of  the  plaintifiE^s  brief  is  devoted  to  show- 
ing that  a  person  charged  with  negligently  inflicting  an 
injury  upon  another  cannot  defend  upon  the  ground  that 
the  person  injured  was  at  the  time  a  trespasser  upon  the 
lands  or  property  of  a  third  party.     This  argument  as- 
sumes that  the  defendant  seeks  to  escape  liability  upon 
the  ground  that  the  plaintiff  was  a  trespasser  upon  the  car 
of  the  railroad  company  at  the  time  of  his  injury,  and  that 
it  was  his  trespass,  and  not  the  alleged  negligent  act  of 
the  defendant  in  setting  the  pole,  that  caused  the  injury. 
The  law,  we  think,  is  well  settled  that  one  who  wilfully 
or  n^ligently  injures  another  cannot  defend  upon  the 
ground  that  the  party  injured  was  trespassing  upon  some 
third  party.    It  will  not  do  to  say  that  one  who  carelessly 
and  negligently  shoots  and  wounds  another  can  escape 
liability  by  showing  that  the  injured  party  was  trespass- 
ing upon  the  premises  or  property  of  a  third  party.    But 
we  do  not  understand  that  the  defense  is  based  at  all  upon 
this  theory,  or  that  the  court,  in  instructing  a  verdict 
against  the  plaintiff,  accepted  that  view  of  the  law.    As 
we  understand  the  position  of  the  defendant  and  of  the 
trial  court,  it  is  that  the  defendant  owed  no  duty  to  any 
person  using  the  street  to  see  that  he  did  not  collide  with 
the  pole.     The  question  is  not  whether  the  plaintiff  was 
a  trespasser  upon  the  car  of  the  railroad  company,  but 
whether  a  person  who  places  an  inanimate  object  in  the 
street  by  permission  of  the  municipal  authorities,  so  that 
it  is  lawfully  there,  is  liable  to  another  person  for  dam- 
ages sustained  by  him  in  consequence  of  a  collision  be- 
tween such  person  and  the  inanimate  object.     It  being 
concede<l  that  the  defendant  had  permission  from  the  city 
of  Omaha  to  erect  its  poles  along  Jones  street  where  the 
collision  occurred,  it  must  be  assumed  that  it  erected  the 
poles  under  the  direction  of  the  city,  and  at  the  several 
points  in  the  street  designated  or  permitted  by  the  oflBcers 
of  the  municipality.  Such  being  the  case,  can  the  plain- 
tiff, or  any  other  citizen  or  person  using  the  street,  main- 
tain an  action  against  the  company  on  account  of  being 
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brought  in  collision  with '  the  pole?     Inanimate  objects 
occnpying  a  street  by  permission  of  the  municipal  au- 
thority have  as  much  right  there  as  an  individual  lawfully 
using  it    The  tracks  of  a  street  railway  company,  shade 
trees,  platforms  of  wholesale  and  warehouse  establish- 
ments, the  poles  of  public  utility  companies,  each  and  all 
have  the  right  to  occupy  the  street  under  permission  and 
control   of  the  municipality.     Those   erecting  poles   or 
planting  shade  trees  by  permission  and  direction  of  the 
city  are  guilty  of  no  negligence  in  so  doing,  and  as  the 
pole  or  the  tree  cannot  possibly  injure  a  person  using  the 
street,  except  through  a  collision  brought  about  through 
some  other  agency  than  the  action  of  the  party  in  plant- 
ing them,  the  latter  owed  no  duty  to  any  person  using  the 
street     When  they  plant  the  tree  or  set  the  pole  in  a 
secure  manner,  they  have  performed  their  whole  duty, 
for  no  possible  injury  can  result  to  parties  using  the 
street,  except  through  the  active  agency  or  active  force 
of  another.    To  state  it  briefly,  the  pole  or  tree  has  as 
much  right  to  be  in  the  street  as  the  individual  or  vehicle, 
or  any  other  thing  lawfully  on  the  street.    In  the  case  we 
are  considering,  the  injury  complained  of  resulted  from  a 
collision,  but  in  that  collision  the  pole  was  a  passive  and 
irresponsible  agent     It  was  the  active  force  of  the  rail- 
road company  in  moving  the  car  upon  which  the  plaintiff 
had  placed  himself  that  caused  the  collision  and  the  in- 
jury.   If  the  plaintiff  was  upon  the  car  with  the  knowl- 
edge and  assent  of  those  in  charge  of  the  same,  and  they 
knew  of  his  exposed  position  and  of  his  danger  of  collision 
with  the  pole,  it  may  be  that  he  might  have  an  action 
against  the  company;  but,   in   our  opinion,  he  has  no 
greater  right  of  action  against  the  defendant,  who  com- 
mitted no  trespass,  but  was  acting  lawfully  in  placing  the 
pole  where  it  did,  than  would  one  walking  along  the 
street  have  against  the  owner  of  a  lot,  who  had  planted  a 
shade  tree  by  permission-  of  the  city,  for  an  injury  oc- 
casioned by  a  collision  with  such  trea     The  plaintiff  is 
Bimply  one  of  the  public,  and  can  claim  no  rights  or  pro- 
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tection  in  tlio  use  of  Jones  street  tliat  might  not  be  claimed 
by  another  citizen.  Had  he  bet^n  walking  or  driving  on 
Jones  street,  and  run  into  the  pole,  he  could  not  recover 
against  the  defendant,  as  the  collision  would  be  the  re- 
sult of  his  own  act.  But  further  than  this,  the  plaintiff, 
when  injured,  was  not  using  the  street  as  one  of  the 
public.  He  had  abandoned  his  rights  therein  and  what- 
ever protection  was  due  him  in  that  capacity,  when  he  left 
the  street  and  boardt^i  the  car  of  the  railroad  company. 
In  mounting  the  car  he  stepped  from  the  street  upon  the 
moving  premises  of  the  company,  and  when  he  did  this  he 
voluntarily  placed  himself  in  a  position  whore  he  neces- 
sarily surrendered  control  of  his  own  movements  so  long 
as  he  remained  on  the  car.  In  mounting  the  car  and  re- 
maining there,  he  voluntarily  surrendei*ed  himself  to  the 
control  of  the  force  which  was  moving  it.  He  voluntarily 
put  himself  in  a  position  where  he  could  no  longer  avoid 
contact  with  the  pole.  Had  he  remained  upon  the  street 
in  the  character  of  one  using  the  street,  he  could  have 
avoided  the  collision,  but  when  he  mounted  the  car  he 
ceased  to  have  coTitrol  over  his  movements.  It  w^ll  not 
do  to  say  that,  where  the  city  gives  a  railway  company  the 
right  to  run  its  cars  through  a  street,  any  chance  pedes- 
train  who  boards  a  train  is  using  the  street  as  a  citizen, 
and  entitled  to  all  th(»  privileges  and  protection  incident 
to  such  charactiT.  UndiT  the  circumstances  of  this  case 
the  defendant  ow(h1  tlie  plaintiff,  as  one  of  the  public,  no 
greater  duty  while  riding  on  the  car  than  it  owed  him  had 
he  bc»en  walking  or  driving  u])on  th(»  street.  It  owed  no 
duty  to  the  railroad  company,  b(iaus(^  that  company  had 
acquiesced  for  years  in  the  use  of  the  slitM^t  granted  by  the 
city  to  the  d(^fendant,  and  operatt^d  its  cars  thereon  with 
full  knowkHlg(^  of  the  dang(»rs  incid(*nt  to  the  services 
I>erformed  by  its  employivs  in  control  of  i>a^^ing  cars.  It 
had  no  greater  right  in  the  stnn^t  than  ha<l  the  defendant. 
Both  wen*  there  by  permission.  In  all  i)robability  the 
railroad  company  had  anticii)ated  the  dmiger  of  collision 
from  this  pole,  and  had  warned  its  employees  to  guard 
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against  it.  That  would  probably  be  its  duty,  and  its  duty 
to  anyone  whom  it  commanded  or  knowingly  allowed  to 
ride  in  the  position  which  plaintiff  occupied.  But  neither 
the  defendant  nor  the  city  owed  any  duty  to  the  plaintiff 
to  notify  him  of  the  position  of  the  pole.  Had  he  walked 
or  ran  against  it  in  the  broad  light  of  day,  such  collision 
would  be  the  result  of  his  own  carelessness,  because,  the 
pole  being  in  plain  view,  he  must  take  notice  of  it  The 
fact  that  he  left  the  street  and  mounted  the  car  did  not 
add  to  the  duty  of  the  city  or  of  the  defendant  to  protect 
him  by  notice  of  the  location  of  the  pole.  He  wa;3  charged 
with  notice  of  its  location  to  the  same  extent  that  he  is 
charged  with  notice  of  the  location  of  a  lamp-post  erected 
by  the  city,  and  this  is  true  whether  he  is  using  the  street 
aa  a  traveler  thereon  or  as  a  traveler  on  board  a  passing 
railroad  car. 

It  is  quite  plain  to  us  that  no  charge  of  negligence  can 
be  laid  to  the  defendant  in  the  erection  of  these  poles, 
unless  it  owes  to  every  citizen  the  duty  to  guard  him 
from  contact  with  every  pole  which  it  erects  in  the  street,' 
and  this  duty  we  do  not  think  exists.  When  defendant 
maintains  its  poles  in  a  safe  and  sound  condition  at  the 
point  directed  by  the  city  authorities,  it  has  performed  its 
whole  duty  to  those  using  the  streets,  and,  if  collision 
with  these  poles  is  brought  about  by  the  voluntary  act  of 
the  party  or  by  some  uncontrollable  force,  the  defendant 
is  not  liable. 

We  think  the  court  was  right  in  directing  a  verdict  for 
the  defendant  and  entering  judgment  thereon,  and  recom- 
mend an  affirmance  of  the  judgment, 

Jackson,  C,  concurs.    Albert,  C,  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 

\  r  ...  Affirmed. 
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Peter  IIaxson  v.  Frank  Paul  Nathan. 

Filed  June  22,  1905.    No.  13,878. 

Beview:  Motion  fob  New  Trial.  The  rule  is  well  settled  that  the 
supreme  court  will  not  review  a  judgment  of  the  district  court 
on  a  petition  In  error  as  to  errors  occurring  at  the  trial,  unless 
the  alleged  errors  are  first  called  to  the  attention  of  the  trial 
court  by  a  motion  for  a  new  trial.  Smith  v.  Spaulding,  84  Neb. 
128. 

Error  to  the  district  court  for  Cuming  county:  Con- 
rad lloLLKXBECK,  JuDGK.    Afjlt^med. 

A.  R.  OlesoH,  for  plaintiff  in  error. 
Mcyish  &  Graham  J  contra. 

DUFFIB,  C. 

IIau8on,  plaintiff  in  error,  owns  the  northwest  quarter 
of  section  33,  township  24,  range  5,  in  Cuming  county, 
Nebraska.  Nathan,  dc^fendant  in  error,  is  the  owner  of 
th(*  northeast  quarter  of  the  same  section,  A  survey  es- 
tablishing the  boundary  line  between  these  two  quarter 
sections  was  run  and  establishe<l  in  the  year  1870,  and  the 
present  owners,  and  those*  through  whom  they  claim  title, 
occupied  the  lands  up  to  the  line  thus  established  down  to 
the  year  1901.  About  this  time  a  controversy  arose  be- 
tween Hanson  and  Nathan  relating  to  this  boundary  line, 
and  Hanson  procun^d  a  survey  of  the  premises  to  be  made 
by  the  county  surveyor  of  Cuming  county  in  the  early 
summer  of  1902,  which  survey  established  the  line  some 
distance  east  of  that  which  had  theretofore  been  recog- 
nized as  the  true  boundary.  After  this  last  survey  Han- 
son commenced  the  erection  of  a  fence  along  the  line  es- 
tablished by  the  last  survey,  which  he  completed  in  March, 
1903,  and  took  possession  of  the  disputed  strip,  and  there- 
upon Nathan  commenced  this  action  in  equity  to  restrain 
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Hanson  from  trespassing  upon  his  premises.  An  injunction 
was  issued  by  the  county  judge  of.  Cuming  county  which, 
on  motion  of  Hanson,  was  dissolved  by  the  district  judge, 
upon  the  ground  that  the  relief  claimed  was  the  possession 
of  a  strip  of  land  in  disput<^  between  the  owners,  the  title 
of  which  had  not  been  established  in  a  court  of  law.  After 
the  dissolution  of  the  injunction  Hanson  filed  an  answer, 
to  which  Nathan  replied,  and  in  his  reply  prayed  for  a 
decree  quieting  his  title  to  the  premises  in  dispute.  Han- 
son moved  to  strike  this  reply  from  the  files  upon  the 
ground  that  it  sought  to  incorporate  a  new  and  independ- 
ent cause  of  action  not  set  out  in  the  petition.  This  mo- 
tion was  overruled,  and  thereupon  Nathan  asked  and  ob- 
tained leave  to  amend  the  prayer  of  his  petition  by  adding 
thereto  a  prayer  to  quiet  his  title  to  the  strip  in  dispute. 
Leave  was  given  to  so  amend  the  prayer  of  the  petition,  to 
which  Hanson  objected,  and  the  court  announced  that  the 
trial  would  proceed  as  an  action  to  quiet  title,  ^he  case  be- 
ing set  for  trial  the  following  day.  Hanson  thereupon 
moved  for  a  continuance,  supporting  his  motion  by  a  show- 
ing to  the  effec*t  that,  because  the  action  was  to  proceed  as 
one  to  quiet  title,  different  proof  would  be  necessary, 
w^hich  required  time  to  procure.  This  motion  was  over- 
ruled and  the  trial  proceeded,  resulting  in  a  decree  qui(*t- 
ing  title  to  the  disputed  premises  in  the  plaintiff,  Nathan. 
Hanson  has  brought  the  case  here  by  petition  in  error, 
but,  under  the  well-established  rules  of  this  court,  no  mo- 
tion for  a  new  trial  being  filed  in  the  district  court,  w^e  can 
only  examine  the  pleadings  and  the  decree  entered  to  as- 
certain whether  the  decree  is  supported  by  the  pleadings 
on  which  the  case  proceeded  to  trial.  Zehr  v.  Miller,  40 
Neb.  791;  Barrington  v.  Latta,  23  Neb.  84;  Schmid  v. 
Schmidy  37  Neb.  629;  County  of  Lancaster  v.  Lincoln 
Packing  Co.,  5  Neb.  (TTnof.)  521;  Hansen  v.  Kinncg,  46 
Neb.  207. 

It  is  objected  that  the  petition  does  not  contain  any  al- 
legation to  the  effect  that  Hanson  was  asserting  an  ad- 
verse claim  of  ownership,  or  that  his  acts  constituted  a 
23 
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cloud  upon  Nathan's  titl(».  It  is  probably  true  that  the 
petition  is  barr(»n  of  facts  cntitliflg  the  plaintiff,  on  a 
strict  construction,  to  a  decree  quieting  his  title,  but  all 
the  ph^idinj^s  takcni  to'rether  clearly  show  that  Hanson 
was  asserting  title  to  the  premises  in  dispute  as  against 
the  claim  of  Nathan.  Ilis  answer  alleges  that  he  is  the 
owner  and  in  jx^scssion  of  the  northwest  quarter,  and 
that  this  dispiit(<l  strip  is  a  part  of  said  quarter  section; 
and  the  reiily  alh^ges  "that,  under  and  by  virtue  of  the 
claim  of  Siiid  defendant  to  said  strip  of  land  in  question, 
there  is  a  ch)ud  cast  upon  the  title  of  plaintiff's  land/' 
As  a  rule,  the  failure  of  a  petition  to  allege  the  necessary 
facts  to  constitute  a  cause  of  action  cannot  be  supplied  by 
stateuKMit.s  in  the  reply,  and  if  the  motion  made  by  Han- 
son dire(;ted  against  the  reply  had  been  to  strike  there- 
from st4it(»ment-s  that  should  have  been  sc^t  out  in  the  peti- 
tion, it  would  undoubt(»dly  have  been  sustained,  but  the 
motion  w§s  to  strike  the  reply  from  the  files,  and  as  it 
contained  matter  denying  several  allegatious  of  the  de-. 
f(^ndant's  answer,  the  motion  was  properly  overruled,  and 
the  alh^gations  of  the  reply  may  now  be  considered  in  aid 
of  the  defective  petition.  Farmers  &  Merchants  Ins,,  Co. 
V.  Uobncij,  62  N(4).  213;  Grcgori/  r.  Kaar,  36  Neb.  533.  So, 
also,  a  defei^tive  petition  may  be  aidcnl  by  statements  con- 
tained in  the  defendant's  answer.  Railwaif  Officials  &  Em- 
ploj/ces  Accident  Ass^n  i\  Drummond,  56  Neb.  235,  in 
which  the  following  appears :  "A  petition  which  is  defect- 
ive by  reason  of  the  omisvsion  of  material  facts  therefrom 
will  be  aided  and  cured  by  the  averment  of  such  facts  in 
the  answer." 

The  objection  that  a  trial  by  jury  was  denied  the  de- 
fendant cannot  1k»  sustaineil  in  the  absence  of  a  motion  for 
a  new  trial,  Th(»  siime  obj(^cti<m  was  made  in  Lowe  v. 
Riley,  57  Neb.  260,  and  the  court  said:  "Again,  if  the 
district  court  erred  in  denying  the  appellants  a  jury  for 
a  trial  of  the  issues  in  this  proccMiding,  that  was  an  error 
of  law  which  occurred  at  the  trial  and  cannot  be  reviewed 
on  appeal,  but  only  on  petition  in  error. '^    This,  of  course, 
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means  that  the  question  should  have  been  raised  in  the 
trial  court  by  a  motion  for  a  new  trial.  Some  of  the 
rulings  of  the  trial  court,  especially  the  refusal  to  grant 
a  continuance,  were  probably  prejudicial  to  the  defendant, 
and  this  ruling,  if  properly  presented  to  that  court  by  a 
motion  for  a  new  trial,  would  incline  us  to  reverse  the 
judgment  entered ;  but,  as  before  stated,  no  opportunity 
was  given  the  trial  court  to  correct  any  of  the  alleged 
errors,  and,  following  the  rule,  from  which  there  has  been 
no  variation  in  this  court,  that  errors  of  law  occurring 
upon  the  trial  cannot  be  reviewed  in  the  absence  of  a 
motion  for  a  new  trial,  we  recommend  an  affirmance  of 
the  decree. 

Jackson,  C,  concurs.    Albert,  C,  not  sitting. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  tlie  district  court  is 

Affirmed. 
Sedgwick,  J.,  not  sitting. 


Charles  A.  Morrill  v.  Ruth  ;MrNErLL. 

Filed  June  22,  1905.    No.  14,138. 

1.  Beview:   Instructions.     Where  a  case  has  been  reversed  and  re- 

manded, with  directions  to  the  trial  court  to  submit  certain  issues 
to  the  jury,  and  the  case  is  tried  a  second  time  on  the  same 
issues  made  by  the  pleadings  on  the  first  trial,  this  court,  on  a 
second  appeal,  will  examine  and  pass  upon  the  correctness  of 
the  instructions  of  the  trial  court  In  submitting  to  the  jury  the 
issues  which  the  court  was  directed  to  try  and  determine,  not- 
withstanding a  claim  made  on  behalf  of  the  defendant  in  error 
that  error  in  such  instructions  is  without  prejudice  to  the  plain- 
tiff in  error  because  of  a  former  adjudication  of  such  Issues 
asserted  by  the  defendant  in  error. 

2.  Batiflcation  of  Settlement:  Instructions.    The  plaintiff  pleaded  the 

ratification  by  the  defendant  of  a  settlement  made  between  him- 


292  NEBRASKA  REPORTS.  [Vol.  74 


MorrlU  v.  McNeill. 


flelf  and  the  defendant's  husband,  and  produced  competent  evl- 
denee  tending  to  prove  such  ratification.  The  court  instructed 
the  jury  to  the  effect  that,  if  they  found  that  the  defendant  had 
ratified  the  settlement,  they  should  find  for  the  plaintlfT,  hut 
failed  to  state  what  acts  on  the  part  of  the  plaintiff  would 
amount  to  a  ratification,  and  refused  a  proper  Instruction  coyer- 
Ing  the  question  asked  by  the  plaintiff.    Held,  Error. 

3.  Trial:  Thbobt  of  Case.  Where  the  court  and  the  parties  to  the 
action  proceed  in  the  trial  of  a  case  on  the  theory  that  the  plead- 
ings present  a  certain  material  issue  not  jurisdictional  in  its 
nature,  this  court  will  not  on  appeal  examine  the  pleadings  to 
determine  their  sufficiency  to  clearly  make  the  issue. 

Ebror  to  the  district  court  for  Logan  county:  Robebt 
C.  Ore,  Judge.    Reversed. 

Wilcow  d  Halligim,  for  plaintiff  in  error. 

Hoagland  &  Eoagland,  contra. 

DUFFIB,  C. 

This  is  an  appeal  from  a  judgment  entered  in  favor  of 
Ruth  McNeill  on  a  second  trial  of  the  case.  The  opinion 
of  the  court  on  the  former  appeal  is  found  in  3  Neb. 
(Unof.)  220,  where  a  full  statement  of  the  facts  is  given. 
The  errors  complained  of  by  Morrill  are  that  the  court 
failed  to  properly  submit  to  the  jury  the  question  of  a 
ratification  of  the  settlement  made  between  Morrill  and 
Allen  McNeill  after  the  property  in  question  had  been 
taken  on  the  writ  of  replevin.  On  behalf  of  Mrs.  Mc- 
Neill it  is  urged  that  her  plea  of  res  judwaia  is  fully  sus- 
tained by  the  record  and  the  evidence,  and  that  the  only 
questions  which  should  have  been  sul)initte<l  to  the  jury 
were  the  amount  and  value  of  the  property  claimed  by 
her;  that,  in  this  view  of  thB  case,  erroi*s  of  the  court  in 
instructing  the  jury  on  other  issues  made  are  immaterial, 
such  errors,  if  they  exist,  being  without  prejudice  to  the 
plaintiff  in  error.  As  we  understand  tlu^  r(H*ord,  the 
pleadings  have  not  been  changed  or  amon(l(Ml  since  the 
first  trial.    The  issues  were  therefon*  the  same.    On  the 
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former  appeal  the  case  was  reversed  and  remanded  for 
another  trial  because  the  court  had  failed  to  submit  to  the 
jury  the  question  of  the  alleged  settlement,  and  the  rati- 
fication thereof  by  Mrs.  McXeill.  This  is  conclusively 
shown  by  the  language  of  the  former  opinion,  from  which 
we  quote: 

^  *'It  is  apparent  that  the  only  question  submitted  to  the 
jury  was  that  of  the  right  to  th(^  possession  of  the  property 
as  beween  plaintiff  in  error  and  the  defendants  in  error 
at  the  time  the  replevin  action  was  instituted.     No  evi- 
dence was  offered  by  plaintiff  in  error  upon  the  merits  of 
the  controversy  as  presented  at  the  commencement  of  the 
action^  but  the  supplemental  petition  and  all  the  evidence 
offered  by  plaintiff  in  error  related  solely  to  the  settU^ 
ment.    It  is,  therefore,  clear  that  the  issue  presented  by 
plaintiff  in  error  in  his  supplemental  petition,  and  sup- 
ported by  the  evidence  offered  by  him,  is  entirely  taken 
from  the  consideration  of  the  jury.    We  do  not  express 
an  opinion  as  to  the  weight  of  the  evidence  offered  by 
plaintiff    in   error   tending   to   establish   the   settlement 
pleaded,  or  tending  to  establish  the  authority  of  Allen 
McNeill  to  represent  his  wife  in  such  settlement;  nor 
upon  the  evidence  tending  to  show  that  the  wife  had  full 
knowledge  of  the  terms  of  such  settlement,  and  accepted 
the  benefits  thereof,  failing  to  question  it  for  more  than 
two  years  after  it  was  consummated.    But  we  do  say  that 
sufficient  competent  evidence  was  offered  by  plaintiff  in 
error  and  received  by  the  trial  court  to  require  the  sub- 
mission of  the  question  under  proper  instructions  to  the 
jury.    The  rule  is  well  settled  in  this  state  that  a  party  is 
entitled  to  have  his  theory  of  a  case,  if  it  is  8upi)orted  by 
the  pleadings  and  proof,  submitted  to  the  jury.     ♦    ♦     ♦ 
For  error  of  the  trial  court  in  withdrawing  from  the  jury 
the  question  as  to  the  existence  and  validity  of  the  settle- 
ment pleaded,  it  is  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings." 
It  will  be  seen,  therefore,  that  the  case  was  remanded 
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with  directions  to  the  trial  court  to  submit  the  question 
of  settlement  and  ratification  to  the  jury,  and  to  give  them 
proper  instructions  relating  thereto.  This  has  become  the 
law  of  the  case,  and  the  trial  court  had  no  discretion  ex* 
cept  to  try  the  issues  which  this  court  specially  directed 
should  be  heard  and  determined.  If  defendant  in  error 
was  not  satisfied  with  the  former  opinion,  and  if  she 
thought  this  court  went  too  far  in  remanding  the  cause  for 
the  special  purpose  of  having  the  issues  of  a  settlement 
and  of  a  ratification  of  that  settlement  by  Mrs.  McNeill 
disposed  of  by  the  trial  court,  she  should  have  taken  steps 
to  have  the  opinion  reviewed,  and  such  directions  given 
and  orders  made  as  the  facts  and  the  law  warranted.  We 
do  not  understand  that  any  objections  were  offered  to  the 
order  made  on  the  former  appeal,  and  defendant  in  error 
cannot  now,  after  the  trial  court  has  proceeded  in  obedi- 
ence to  the  orders  of  this  court,  take  exceptions  to  the 
action  of  the  trial  court  in  so  doing.  Neither  can  we  over- 
look errors  committed  by  the  trial  court  in  submitting  to 
the  jury  issues  which  he  was  specially  directed  to  try,  or 
say  that  these  errors  were  not  prejudicial  to  the  plaintiff 
in  error  because  these  issues  were  immaterial  or  had  been 
settled  at  a  former  hearing. 

Relating  to  the  questions  of  the  settlement  made  by  Mr. 
McNeill  with  plaintifif  in  error,  and  its  ratification  by 
Mrs.  McNeill,  the  court  instructed  the  jury  as  follows: 
"Ninth.  The  jury  are  instructed  that  the  plaintiff,  in  his 
supplemental  petition,  alleges,  and  seeks  to  prove  the 
same  by  testimony  introduced,  that  the  defendant,  Ruth 
McNeill,  authorized  her  agent  to  consummate  the  settle- 
ment as  alleged  in  plaintiff's  petition,  and  further  claims 
by  her  acts  and  language  did  ratify  said  agreement  sub- 
sequent to  its  execution.  If  you  find  from  the  evidence 
that  the  defendant  did  so  authorize  her  agent  to  consum- 
mate this  alleged  agreement,  or  that  by  her  acts  subse- 
qucnitly  she  ratified  the  same,  then  she  is  estopped  from 
denying  the  validity  of  said  contract,  and  your  verdict 
should  be  for  the  plaintiff ;  but  the  question  as  to  whether 
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she  ever  authorized  her  agent  to  execute  such  contract,  or 
that  she  by  her  acts  and  language  afterwards  ratified  the 
same,  are  questions  for  the  jury  to  det^Tinine  from  all  the 
evidence."  There  was  evidence  tending  to  show  that  after 
Morrill  had  commenced  his  action  in  re])levin,  and  the 
sheriff  had  seized  the  proi)erty  described  in  the  writ,  Mrs. 
^McNeill  sent  for  Callender,  and  desired  him  to  effect  a 
settlement  of  the  case.  It  is  conclusively  shown  that  Cal- 
lender and  Allen  McNeill,  the  husband  of  Ruth,  met  the 
attorneys  for  Morrill  in  the  office  of  one  Morrison  on  the 
evening  of  the  second  day  after  the  levy;  that  a  settlement 
was  effected,  by  the  terms  of  which  MoitHI  was  to  release 
from  the  levy  100  bushels  of  com,  a  like  amount  of  wheat, 
certain  horses,  and  all  the  agricultural  implements  taken 
on  the  writ,  and  that  he  was  to  allow  McNeill  the  sum  of 
f 801  for  the  property  not  returned ;  that  McNeill  made  a 
bill  of  sale  to  Morrill  for  all  the  property  not  returned  to 
him,  executing  the  same  for  himvself  and  for  his  wife  as 
her  agent.  There  is  other  evidence  tending  to  prove  that, 
within  a  short  time  after  this  settlement  was  consum- 
mated, Mrs.  McNeill  knew  of  the  terms  of  the  settlement, 
and  received  back  and  had  the  benefit  of  such  property 
as  was  returned;  that  she  knew  that  the  McNeill  note  to 
Morrill  had  been  surrendered,  and  a  new  note  taken  for  a 
balance  of  something  in  excess  of  $300  still  due  on  the 
debt;  and  that  she  did  not  in  any  manner  repudiate  the 
act  of  her  husband  in  acting  for  her,  but,  on  the  contrary, 
expressed  hersc^lf  as  well  satisfied  to  several  parties  who 
testified  upon  the  trial.  It  was  upon  this  state  of  facts 
that  the  instruction  above  quoted  was  given.  Objection 
was  taken  to  the  instruction  by  Morrill,  for  the  reason 
that  the  court  did  not  define-  what  acts  were  necessary  on 
the  part  of  Mrs.  McNeill  to  constitute  a  ratification.  An 
examination  of  the  instrujction  will  show  that  this  objec- 
tion is  well  taken.  The  court  does  not  in  this  instruction, 
nor  in  any  of  the  instructions  given,  attempt  to  inform 
the  jury  what  act  or  acts  on  the  part  of  ilrs.  McNeill  might 
be  considered  by  them  as  a  ratification  on  her  part  of  her 
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husband's  act  in  making  the  settlement,  if  she  did  not 
authorize  him  to  do  so  in  the  first  instance!  Under  this 
instruction  the  jury  had  to  determine  for  themselves  what, 
in  law,  would  constitute  a  ratification,  and  the  court  sub- 
mitted to  the  jury  for  their  determination  a  question  of 
law  which  it  was  his  province  alone  to  determine.  To 
cure  this  defect  in  the  instruction,  the  plaintiff  below 
offered  one  or  more  instructions  defining  what  acts  on  the 
part  of  Mrs.  McNeill  would  constitute  a  ratification  of 
her  husband's  act  in  making  the  settlement,  and  these  in- 
structions were  refused  by  the  court.  As  said  in  the 
former  opinion,  "The  rule  is  w^ell  settled  that  a  party  is 
entitled  to  have  his  theory  of  the  case,  if  it  is  supported 
by  the  pleadings  and  proof,  submitted  to  the  jury,'^  and  as 
there  was  competent  evidence  tending  to  show  a  ratifica- 
tio  on  the  part  of  Mrs.  McNeill,  the  court  should  have 
submitted  that  question  to  the  jury  by  a  proper  instruc- 
tion clearly  defining  what  would  constitute  a  ratification 
by  her. 

The  record  does  not  show  that  any  objections  were 
made  in  the  trial  court  to  the  sufficiency  of  the  pleadings 
setting  up  a  ratification  by  Mrs.  McNeill  of  the  alleged 
settlement  by  her  husband.  The  case  was  apparently 
tried  upon  the  theory  that  the  pleadings  sufficiently 
presentcMl  that  issue.  It  is  now  urged  that  the  supple- 
mental petition  of  Morrill  does  not  state  facts  sufficient 
to  show  a  ratification  by  Mrs.  McNeill,  or  to  estop  her 
from  claiming  her  property,  and  that  a  misdirection  on 
that  question  should  not  work  a  reversal  of  the  case.  As 
before  stated,  the  case  was  tried  on  the  theory  that  the 
pleadings  sufficiently  presented  the  issue  of  a  ratification 
by  Mrs.  McNeill  of  the  settlement  made  by  her  husband; 
and  after  having  tried  the  case  on  this  theory,  and  with- 
out in  any  manner  questioning  the  sufficiency  of  the 
pleading  of  the  plaintiff  to  make  that  issue,  she  cannot 
now  take  advantage  of  its  insufficiency,  if  it  is  defective, 
and  gain  an  advantage  by  urging  it  for  the  first  time  in 
this  court.     The  case  must  be  tried  here  on  the  same 
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theory  that  obtained  in  the  district  court,  and  misdirec- 
tion relating  to  issues  which  both  parties  accepted  as 
presented  by  the  pleadings  will  not  be  disregarded  be- 
cause the  pleadings  of  one  of  the  parties  may  be  techni- 
cally defective  in  making  the  issue.  We  do  not  wish  to 
be  understood  as  intimating  that  Morrill's  supplemental 
petition  did  not  fairly  present  the  question  of  the  ratifica- 
tion by  Mrs.  McNeill  of  the  settlement  made  by  her  hus- 
band. That  is  a  question  which  we  are  not  called  upon 
to  examine  or  determine,  the  trial  court  and  the  parties 
having  accepted  it  as  doing  so. 

For  the  error  pointed  out,  we  recommend  a  reversal  of 
the  Judgment 

Jackson,  C,  concurs.    Albert,  C,  not  sitting. 

By  the  Court :    For  the  reasons  stated  In  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Reversed. 


Lyman  Richardson  et  al..,  appellees,  v.  City  of  Omaha 

ET  al.,   appellants. 

Piled  June  22,  1905.    No.  13,766. 

1.  City  Council:  Special  Meetings:  Notice.  A  call  for  a  special  ses- 
sion of  the  city  council  of  the  city  of  Omaha  in  the  following 
language,  "A  special  meeting  of  the  city  council  of  the  city  of 
Omaha  is  hereby  called  for  Saturday,  July  1,  1899,  at  8:30  o'clock 
A.  M.,  in  the  council  chamber  In  the  city  hall,  for  the  purpose 
of  considering  communications,  petitions,  resolutions,  committee 
reports  and  ordinances  on  first,  second  and  third  reading  and 
passage" — where  such  call  is  properly  recorded  in  the  Journal 
with  the  proceedings  of  the  council  when  assembled,  Is  a  suf- 
ficient compliance  with  the  provisions  of  the  Omaha  charter 
to  enable  tlie  council  to  introduce,  read  and  pass  ordinances  at 
such  special  meeting. 

2. :  Delegation  of  Authority.    A  resolution  adopted  by  the  city 

council  of  the  city  of  Omaha,  directing  that  certain  permanent 
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sidewalks  shall  be  constructed  "of  stone  or  artificial  stone,"  is 
a  compliance  with  the  provisions  of  an  ordinance  in  force  in  that 
city,  requiring  the  mayor  and  council  to  designate  the  kind  of 
material  with  which  permanent  sidewalks  shall  be  constructed, 
and  does  not  amount  to  a  delegation  of  the  authority  to  determine 
of  what  material  permanent  walks  shall  be  constructed. 

Appeal  from  the  district  court  for  Douglas  county: 
Charles  T.  Dickinson,  Judge.    Reversed. 

G.  C.  M^right,  W.  H.  Hcrdman  and  A.  G.  Ellick,  for 
appellants. 

H.  W.  Pennock  and  McGilton^  Gaines  &  Storey,  contra. 

Jackson,  0. 

The  plaintiffs  instituted  this  action  to  enjoin  the  col- 
lection of  certain  special  taxes  and  assessments  levied  by 
the  city  of  Omaha  on  certain  lots  and  lands,  and  the  case 
was  brought  to  this  court  by  appeal  from  the  decree  de- 
claring the  assessments  in  street  improvement  district  No. 
679  to  be  void,  and  that  the  assessment  for  certain  per- 
manent sidewalks  was  also  void.  It  appears  from  the 
record  that  at  spwial  meetings  of  the  city  council  of  the 
city  of  Omaha  an  ordinance  was  introduced  and  passed 
providing  for  certain  improvements  in  street  improve- 
ment district  No.  679.  Section  39  of  the  charter  of 
Omaha  provides: 

"The  mayor  or  any  three  councilmen  shall  have  power 
to  call  special  mc^etings  of  the  council,  the  object  of 
which  shall  be  submitted  to  the  council  in  writing,  and 
the  call  and  object  and  disposition  thereof,  shall  be  en- 
tered upon  the  journal  by  the  clerk."  The  record  of  the 
meeting  at  which  the  ordinance  was  introduced,  in  so  far 
as  it  is  pertinent  to  the  inquiry,  is  as  follows:  "Council 
Chamber,  July  1,  1899.  Special  meeting.  Council  called 
to  order.  Special  session  Saturday  July  1,  1899,  at  8:30 
o'clock  A.  jr.,  by  President  Bingham.  Present,  Bechel^ 
Burkley,  Burmester,  Karr,  Mount,  Stuht,  Mr.  President. 
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Absent,  Lobeck,  Mercer.  Quorum  present.  Call.  A  special 
meeting  of  the  city  council  of  the  city  of  Omaha  is  hereby  * 
called  for  Saturday,  July  1,  1899,  at  8:30  o'clock  A.  M., 
in  the  council  chamber  in  the  City  Hall,  for  the  purpose  of 
considering  communications,  petitions,  resolutions,  com- 
mittee reports  an  1  ordinances  on  ^rst,  second  and  third 
reading  and  passage.  Frank  J.  Burkley,  Ernest  Stuht, 
W.  W.  Bingham,  Wm.  F.-Bechel."  At  this  meeting  the 
ordinance  was  introduced,  read  the  first  time,  and,  under 
a  suspension  of  the  rules,  read  for  the  second  time.  On 
July  3  of  the  same  year,  at  another  special  meeting  of  the 
council,  of  which  the  record  material  to  the  inquiry  is 
substantially  the  same  as  that  of  the  meeting  of  July  1, 
with  the  exception  of  the  date  and  the  hour  of  the  meeting, 
and  that  only  one  of  the  councilmen  was  absent,  the  or- 
dinance was  put  upon  its  third  reading  and  passage,  and 
was  passed  by  the  necessary  number  of  votes. 

It  is  contended  by  the  plaintiffs  that  the  ordinance  is 
void  because  it  was  introduced  and  passed  at  special  ses- 
sions of  the  city  council,  and  that  at  the  special  sessions, 
so  held,  the  object  of  the  meeting  was  not  submitted  to  the 
council  in  writing,  nor  was  the  object  and  call  of  the  meet- 
ing spread  upon  the  journal  of  the  council  by  the  clerk. 
This  contention  of  the  plaintiffs  was  sustained  by  the 
court,  and  the  collection  of  the  special  assessments  and 
taxes  was  enjoined.  The  record  of  the  special  meetings 
quoted  above  was  introduced  and  received  in  evidence  at 
the  instance  of  the  plaintiffs,  from  which  it  appears  that 
the  claim  of  the  plaintiffs  and  the  finding  of  the  court  that 
the  call  and  object  of  the  meeting  were  not  spread  on  the 
journal  of  the  city  council  by  the  clerk  is  not  well  founded. 
It  is  argued  by  counsel  that  Omaha  inherited  its  charter 
provisions  from  the  colonies,  which  required  notice  of 
special  town  meetings  to  contain  a  statement  of  the  ob- 
ject and  purpose  of  the  meeting,  and  that  consideration 
of  the  constructicm  placed  ui)on  the  requirements  as  to 
the  notice  of  such  special  town  meetings  will  sustain  their 
contention  in  this  case.     A  careful  reading,  however,  of 
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the  charter  proviRion  relied  upon,  leads  to  a  diflferent  con- 
clusion. No  particular  form  for  the  notice  of  special 
meetings  of  the  city  council  in  Omaha  is  required  by  the 
charter,  nor  is  it  required  that  the  object  of  the  meeting 
shall  be  stated  in  the  call.  What  seems  to  be  required, 
if  the  charter  provisioa  is  mandatory,  is  that,  after  the 
council  is  convened,  the  object  of  the  meeting  shall  be 
stated;  in  other  words,  that  the  question  shall  be  stated 
before  the  motion  is  put.  We  think  that  the  Omaha  char- 
ter has  adopted  the  form  rather  than  the  substance  of  tlie 
I'equirements  necessary  to  a  special  town  meeting  in  the 
colonial  pcTiod,  and  that  the  call  of  the  special  meetings 
of  the  Omaha  council  included  a  sufficient  statement  of 
the  object  of  the  meeting,  and  obviates  the  necessity  of 
any  other  statement  or  procedure  to  give  the  meeting 
vitality,  other  than  the  act  of  spreading  the  call  at  large 
upon  the  journal  as  a  part  of  the  proceedings  of  the 
council.  A  very  substantial  reason  might  be  given  for 
obeying  the  provision  of  the  charter,  had  it  required  no- 
tice of  the  meeting  to  contain  a  statement  of  the  object  of 
the  mcH^ing,  but  there  seems  to  be  no  good  reason  for  in- 
sisting that,  after  the  council  has  convened,  the  contents 
of  the  proposed  ordinance  should  be  disclosed  by  a  state- 
ment before  the  ordinance  is  read,  when  a  much  more 
satisfactory  exposition  of  the  ordinance  is  made  by  the 
reading  of  the  ordinance  itself.  We  conclude  that  the  re- 
(luirements  of  the  provisions  of  the  Omaha  charter  ques- 
tioned in  this  proceeding  have  been  substantially  com- 
plied with. 

Upon  the  other  branch  of  the  case,  relating  to  the  as- 
sessments for  permanent  sidewalks,  it  is  contended  by  the 
plaintiffs,  and  was  found  by  the  court,  that  the  resolution 
directing  the  construction  of  the  walks  is  invalid  because 
the  mayor  and  council  did  not  desiguati*  tlie  kind  of  ma- 
terial with  which  the  walks  should  be  constructed,  and 
that  the  authority  to  designate  such  material  was  dele- 
gated to  the  boaiMl  of  public  works,  contrary  to  the  pro- 
visions of  the  ordinance  under  which  the  walks  were  or- 
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dered  to  be  constructed  Section  3  of  the  ordinance  of  the 
city  authorizing  the  mayor  and  council  to  order  the  con- 
struction of  pennanent  walks  is  as  follows:  "That  the 
sidewalks  shall  be  laid  and  constructed  oi  permanent 
material,  such  as  brick,  tiling,  stone,  artificial  stone, 
macadam,  slagolithic  or  other  like  material,  as  may  be 
ordered  by  the  mayor  and  council."  The  i-esolution  direct- 
ing the  construction  of  the  walks  provided  that  they 
should  be  constructed  "of  stone  or  artificial  stone'^  and 
required  them  to  be  constructed  according  to  the  plans, 
specifications  and  requirements  of  the  board  of  public 
works,  and  provided  that,  unless  the  owner  or  owners  of 
the  premises  should  construct  such  walks  within  15  days, 
the  board  of  public  works  should  cause  the  same  to  be 
done,  and  report  the  cost  to  the  city  council,  to  be  assessed 
to  the  extent  of  special  benefits  thereto  upon  the  lot,  part 
of  lot  or  real  estate  along  or  abutting  with  such  sidewalk 
so  constructed.  The  owners  failed  to  comply  with  the 
resolution,  and  the  walks  were  constructed  by  the  city, 
and  the  cost  of  such  construction  assessed  to  the  owners 
of  the  abutting  property,  according  to  the  provisions  of 
the  resolution  directing  construction  of  the  Tvalks. 

The  district  court  sustained  the  contention  of  the  plain- 
tiffs and  enjoined  the  collection  of  the  special  assessments 
and  taxes;  the  language  of  the  decree  being: 

"For  the  reason  that  the  city  of  Omaha,  through  its 
mayor  and  council,  failed  to  determine  or  designate  the 
material  of  which  the  sidewalks  should  be  constructed,  but 
unlawfully  delegattnl  the  power  to  designate  and  deter- 
mine the  material  to  be  used  in  said  sidewalks  to  the 
hoard  of  public  works  in  the  city." 

We  find  ourselves  unable  to  agi'ee  with  the  conclusions 
reache<l  by  the  district  court.  The  mayor  and  council  di- 
n^cted  the  sidewalks  to  be  constructcnl  of  stone,  leaving  it 
to  the  owner  in  the  first  instance,  and  to  the  .board  of 
public  works  in  the  second  instance,  to  detc  rinine  whether 
the  stone  so  used  should  be  natural  or  artificial,  a  pro- 
vision which  we  think  beneficial  to  the  property  owner, 
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especially  so,  had  he  elected,  as  he  should  have  done,  to 
have  obeyed  the  mandate  of  the  corporate  authority  and 
constructed  the  sidewalk  at  once,  instead  of  compelling 
the  public  to  resort  to  the  expediency  of  improving  his 
property,  and  being  obligini  to  appeal  to  the  courts  to 
compel  him  to  make  payment  therefor.  A  similar  ques- 
tion was  before  th0  appellate  court  of  Missouri  in  the 
case  of  Gallaher  v.  Smith,  55  JIo.  App.  116.  In  that  case 
it  appears  that  the  city  of  St.  Joseph  had  directed  the 
construction  of  certain  walks  of  "plank,  •  •  ♦  sawn 
from  sound  pine,  white  or  burr  oak  timber.'^  The  char- 
ter provision  under  which  the  council  in  that  case  acted 
is  as  follows:  "The  common  council  shall  have  the  power 
to  cause  to  be  constructed,  reconstructtni,  or  otherwise 
improved  and  repairtnl,  all  ♦  ♦  ♦  sidewalks  •  •  •  within 
the  city,  at  such  time,  and  to  such  extent,  and  of  such  di- 
mensions, and  with  such  materials,  and  in  such  mann^ 
and  under  such  regulations  as  shall  be  provided  by  (mn 
dinance."  Payment  of  a  tax  iuiposed  for  the  construction 
of  a  walk  was  sought  to  be  avoided  upon  the  ground  that 
the  ordinance  and  the  contract  were  void,  as  they  dele- 
gated to  the  city  engineer  a  discretion  which  was  vested  by 
the  charter  in  the  city  council.    The  court  say: 

"The  ordinance  and  contract  ♦  ♦  •  clearly  left  it  to 
the  option  of  the  contractor  to  use  either  pine  or  oak 
lumber  in  building  the  sidewalk.  Was  the  ordinance  for 
that  reason  void?  In  support  of  the  judgment  below,  it 
is  insisted  that  the  ordinance  fails  to  designate  the  wi(^ 
terials  from  which  the  walk  was  to  be  constructed,  but 
left  the  decision  of  tliat  matter  with  the  contractor,  thereby 
delegating  the  legislative  power's  of  the  common  council 
to  another.  •  ♦  •  We  cannot  give  our  assent  to  the  con- 
tention that  there  was  such  a  delegation  of  legislative 
judgment  as  will  avoid  the  ordinance.  The  council  has 
not  failed  to' designate  the  material.  The  ordinance,  with 
much  minuteness  of  detail,  has  prescribe<l  the  length, 
breadth  and  thickness  of  the  lumbiT,  how  laid  and  how 
ballasted,  and  then  has  in  effect  said  to  the  contractor^ 
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*we  are  indifferent  whether  you  use  pine  or  oak— either 
will  answer/  The  council  has  exercised  its  judgment  and 
declared  in  effect  that  there  can  be  no  choice  between  the 
two;  and  this  is  all  that  can  be  asked.  •  •  •  We  think 
the  council,  in  the  matter  in  hand,  did  exercise  its  judg- 
ment and  discretion,  and  did  not  delegate  it  to  another." 

The  reasoning  in  that  case  is  sound,  and,  in  our  judg- 
ment, should  be  adopted  and  followed  in  this  case. 

As  the  district  court  allowed  a  perpetual  injunction, 
we  recommend  that  the  judgment  of  the'  district  court,  in 
so  far  as  it  affects  the  special  taxes  and  assessments  in 
street  improvement  district  No.  679,  and  for  the  construc- 
tion of  permanent  sidewalks  along  the  north  142  feet  of 
sublot  1  of  tax  lot  16,  section  21,  township  15,  range  13, 
and  lots  5  and  6,  block  8,  West  End  Addition  to  the  city 
of  Omaha  be  reversed,  and  th?  action  dismissed. 

DuPFiE  and  Albert,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed, 
and  the  action  is  dismissed  in  so  far  as  it  affects  the  spe- 
cial taxes  and  assessments  in  strtn^t  improvement  district 
No.  679,  and  for  the  construction  of  permanent  sidewalks 
along  the  north  142  feet  of  sublot  1  of  tax  lot  16,  section 
21,  township  15,  range  13,  and  lots  5  and  6,  block  8,  West 
End  Addition  to  the  city  of  Omaha. 

Reversed. 

Sedgwick,  J.,  not  sitting. 


Sarah  A.  Johnson  et  al.  v.  Elizabeth  Emerick  et  al. 

Filed  June  22,  1905.    No.  13,849. 

1.  Beview:  Bill  of  Exceptions.  A  petition  in  error  wHl  not  be  dis- 
missed on  motion  of  the  defendant  in  error  because  of  a  failure 
to  settle  and  file  a  bill  of  exceptions,  where  the  only  question  to 
be  determined  is  one  of  law.  and  it  is  properly  presented  by  a 
transcript  of  the  record  of  the  proceedings  of  the  lower  court. 


304  NEURASKA  REPORTS.  [VOL.  74 


Johnson  t.  Emrrick. 


2.  Partition:  ArroRxeYs*  Fees.  A  partition  proceeding,  is  one  for  the 
benefit  of  all  the  parties  in  interest,  and  where  such  proceedings 
are  amicable  it  is  proper  for  the  trial  court  to  allow  the  attor- 
neys conducting  the  proceedings  a  reasonable  attorney's  fee,  and 
to  require  the  payment  of  the  same  by  the  parties  in  proportioii 
to  their  interest  in  the  property  involved. 

Error  to  the  district  court  for  Douglas  county:  Alex- 
ander C.  Tuoui»,  Judge.    Reversed  in  part. 

Crane  &  Boucher,  for  plaintiffs  in  error, 
G.  A.  Baldxein,  contra. 

Jackson,  C. 

This  case  is  submitted  both  upon  a  motion  to  dismiss 
the  error  proceedings  and  upon  the  merits  of  the  question 
raised  by  the  i>etition  in  error.  The  motion  to  dismiss  the 
petition  in  eiTor  is  bascni  upon  the  ground  that  the  plain- 
tiflfs  neglected  to  prepare  and  file  a  bill  of  exceptions.  The 
original  cc^rtificate  of  the  clerk  of  the  district  court  re- 
cites that  the  bill  of  exceptions  attached  to  and  made  a 
part  of  the  transcript  is  the  original  bill  of  exceptions. 
Subsequent!}',  however,  a  new  certificate  of  the  clerk  was 
attached  to  the  record,  from  which  it  appears  that  that 
portion  of  his  original  certificate  referring  to  the  bill  of 
exceptions  is  erron(K>us;  that  no  bill  of  exceptions  had 
ever  been  filed.  TIk^  only  question  involved  in  the  case 
is  the  refusal  of  the  district  court  to  tax  as  a  part  of  the 
costs  and  exp(Mis(\s  an  attorney's  fin*.  That  question  is 
presented  by  the  transcript,  and  no  bill  of  exceptions  is 
necessary  to  enable  this  court  to  determine  the  question. 
The  motion  of  the  d(^fondants  to  dismiss  the  error  pro- 
ceedings is  therefore  overruled. 

The  plaintiffs,  five  in  number,  instituted  the  proceed- 
ings in  the  court  below,  for  the  partition  of  real  estate. 
Three  of  the  plaintiffs  were  minors,  and  the  caption  of 
the  original  petition  discloses  that  ihey  appeared  by  their 
mother  and  next  friend.     The  plaintiffs  represent  a  one* 


»?* 
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fifth  interest  in  the  real  estate  sought  to  be  partitioned. 
Personal  service  was  had  upon  the  defendants,  w  ho  wefe 
defaulted  at  the  hearing,  and  a  deci'ee  of  partition  en- 
tered as  prayed  on  the  23d  day  of  July,  1903.  On  Novem- 
ber 23,  1903,  the  defendants,  by  their  attorney,  filed  in 
the  ofl&ce  of  the  clerk  of  the  district  court  an  instrument 
indorsed  on  the  back,  "Objections  to  Jurisdiction,"  the 
text  of  which  is  as  follows : 

"The    above    namcni    defendants    Elizabeth    Emerick, 
John  Emerick  and  Hattie  Amelia  Hale,  in  reference  to  the 
matters  here  involved,  say  the  facts  stated  in  the  petition 
as  to  the  interests  of  said  defendants  in  the  lands  to  be 
partitioned  are  true  as  therein  stated ;  and  that  said  John 
Emerick,  Elizabeth  Emerick  and  Hattie  Amelia  Hale  are 
the  owners  of,  and  are  entitled  to  have  and  hold,  four- 
fifths  part  of  said  lands.    That  by  reason  of  the  fact  that 
three  of  the  heirs  of  Eli  Johnson,  Jr^  deceased,  who  as 
such  heirs  are  each  entitled  to  have  a  one-twentieth  part 
of  said  lands  set  off  to  them,  are  minors,  it  is  entirely 
impractical  to  make  an  actual  partition  of  the  land,  such 
a  partition  would  have  rendered  their  separate  interests 
in  the  land  almost  valueless,  and  for  that  reason,  and  to 
protect  said  minors,  and  for  no  other  reason,  these  pro- 
ceedings are  properly  instituted,  and  by  a  sale  of  all  of 
said  lands  have  the  value  of  the  one-fifth  interest  in  the 
land  which  is  to  be  divided  between  the  said  heirs  of  said 
Eli  Johnson,  Jr.,  determined;  an  amicable  partition  be- 
tween John  and  Elizabeth  Emerick  and  Mrs.  Hale,  who 
is  the  sister  of  Mrs.  Emerick,  if  a  partition  is  ever  de- 
sired, can  be  made  at  any  time,  and  without  costs.     The 
aforesaid  defendants  say  that,  to  protect  their  rights  and 
interest  here  involved,  and  to  see  that  the  steps  taken  to 
obtain  the  partition  were  in  all  things  regular  and  legal, 
they  employed  C.  A.  Baldwin,  attorney,  as  their  counselor 
and  advisor,  and  he  has  acttnl  as  such  from  the  commence- 
ment of  this  action.    Defendants  say  that  th(\v  have  been 
advised  by  their  attorn(»y  that  it  is  extremely  doubtful  as 
to  whether  a  suit  for  partition  of  land  can  be  brought  by 
23 
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minors  in  the  name  of  "their  next  friend,"  as  is  done  in 
this  case,  and  they  here  and  now  submit  that  question  to 
the  court  and  ask  judgment  thereon.  If  the  court  finds 
that  suit  cannot  be  thus  brought,  it  would  invalidate  the 
entire  procecNlings  had.  Said  defendants  say  that  they 
are  informed  and  believe,  and  therefor^  aver  the  fact  to 
be,  that  no  proctHHlings  have  l)e(»n  taken  to  settle  the 
estate  of  said  Eli  Johuson,  Jr.,  deceased,  and  there  is  here 
nothing  appearing  that  there  are  no  claims  against  said 
estate  that  must  be  fully  paid  before  said  heirs  of  said  Eli 
Johnson,  Jr.,  deceascni,  are  (entitled  to  receive  the  one- 
fifth  part  of  the  proce(*ds  arising  from  a  sale  of  the  lands 
or  any  part  thereof.  Wherefore  said  defc^ndants  ask  the 
court,  before  an  order  of  sale  of  the  property  is  made,  that 
the  court  determine  the  question  as  to  the  right  of  the 
said  minors  to  bring  this  suit  in  the  name  of  their  next 
friend,  and  if  the  court  finds  that  the  suit  was  so  properly 
brought,  then  and  in  that  case  the  court  make  such  order 
as  is  provided  in  section  828,  code  of  civil  procedure, 
Nebraska" 

The  district  court,  it  appears  from  the  record,  con- 
sidered his  so-called  "objcH-tions  to  its  jurisdiction,"  and 
determined  that  tlu*  action  was  properly  brought  in  the 
name  of  the  minors  by  their  mother  and  next  friend.  The 
record  recites,  however,  that,  out  of  deference  to  counsel 
who  filed  the  objections,  the  title  to  the  petition,  and  in 
the  decree,  was  changed  to  n»ad,  "Guardian  and  next 
friend."  No  other  or  further  a]>poaranc(*  was  nmde  by  the 
defendants  until  after  the  coufirmntion  of  the  sal(%  when 
the  plaintiffs  aske<l  for  the  allowance  of  a  reasonable  at- 
torney's fee,  the  defendants  again  app(*ared  and  resiste<l 
the  allowance  of  an  attorney's  fee.  The  court  allowed  the 
attorneys  for  the  plain tUIs  the  sum  of  |150  for  services 
rendered  the  refere(\s,  and  found :  "That  the  law  of  this 
state  does  not  authorize  the  taxing  as  costs  in  any  action 
of  partition  the  fei^s  for  servic(\s  of  attomc^ys  for  the  plain- 
tiffs,  without  ihc  eoiiscut  and  against  the  objc^etion  and 
protest   of   defendants,    they    having   employed   separate 
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counsel,  and  for  that  reason  alone  it  is  ordered  by  the 
court  that  the  objections  to  such  allowance  be  sustained, 
and  that  the  said  motion  be,  and  the  sqme  hereby  is,  over- 
ruled; to  which  conclusion  and  order  the  plaintiffs  ex- 
cept, and  their  exception  is  allowed." 

It  is  contended  by  counsel  for  defendants  that  the  judg- 
ment of  the  district  court  is  right,  because  the  proceed- 
ings were  adverse  as  between  the  plaintiffs  and  defend- 
ants. That  question,  however,  must  be  determined  from 
the  record  with  reference  to  the  claims  of  the  different 
parties  to  the  suit  and  the  course  pursued  by  them.  Iti  law, 
an  adversary  proceeding  is  one  in  distinction  from  an 
application  to  which  no  opposition  is  made.  Was  the, 
paper  filed  in  this  case  four  months  after  the  entry  of  the 
decree  such  a  one  as  raised  an  issue  as  between  the  plain- 
tiffs and  defendants?  On  the  contrary,  it  seems  to  have 
been  in  the  nature  of  a  friendly  suggestion  to  the  court  on 
the  part  of  the  defendants  and  in  behalf  of  the  plaintiffs. 
The  allegations  of  the  petition  were  admitted  to  be  true. 
The  interest  of  the  defendants  in  the  property  sought  to 
be  partitioned  was  conceded  to  have  been  properly  set  out 
in  the  petition,  and  provided  for  in  the  decree.  No  relief 
wa«  sought  on  behalf  of  the  defendants.  No  adverse  ac- 
tion was  ever  taken  in  the  case  until  the  plaintiffs  re- 
quested the  payment  of  counsel's  fees  out  of  the  proceeds 
of  the  sale  of  the  premises.  When  that  application  was 
made,  the  proceedings  at  once  became  adversary  on  the 
question  of  the  payment  of  attorneys'  fees  alone;  but  a 
contest  over  the  payment  of  attorneys'  fees  would  not  of 
itself  be  sufficient  to  make  the  partition  proceedings  ad- 
versary, and,  in  our  judgment,  the  case  must  turn  upon 
the  right  of  the  trial  court  to  allow  attorneys'  fees  in 
I>artition  proceedings  in  any  event.  That  question  never 
seems  to  have  been  before  this  court  except  in  the  case  of 
Oliver  v.  Lansing,  57  Neb.  352.  That  case,  however,  does 
not  determine  the  right  of  the  court  to  allow  an  attorney's 
fee  in  partition  proceedings  where  such  proceedings  are 
amicable,  because  that  question  was  not  before  the  court 
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In  that  case  the  proceedings  were  confessedly  adversary. 
The  inference,  however,  to  be  drawn  from  the  language  of 
Mr.  Justice  Sullivan,  who  delivered  the  opinion  of  the 
court,  is  that,  had  the  proceedings  been  amicable,  it  would 
be  proper  to  allow  an  attorney's  fee.  The  statute  pro- 
vides that  all  costs  of  proceedings  in  partition  shall  be 
paid  in  the  first  instance  by  the  plaintiffs,  but  eventually 
by  all  the  parties  in  proportion  to  their  interests,  except 
those  costs  which  are  creaU»d  by  contests  above  provided 
for.  It  has  been  th(*  practice  of  the  trial  courts  generally 
in  this  state  to  allow  a  reasonable  attorney's  fee  to  be 
paid  out  of  the  proi*e<Hls  of  the  sale  according  to  the  in- 
terests of  the  parties,  in  addition  to  the  other  costs  in- 
curred. This  practice  is  supported  by  precedent.  Orig- 
inally, the  English  law  courts  required  parties  in  parti- 
tion proc(*e(lings  to  pay  their  owm  expenses  up  to  the  en- 
try of  the  order  of  partition,  and  thereafter  the  expense 
incurred  was  paid  out  of  the  estate.  Later,  when  the 
chancery  courts  assumed  juris<liction  of  partition  pro- 
ce(Hlings,  owing  to  complications  in  titles,  with  which  the 
law  courts  could  not  deal,  the  practice  of  requiring  all 
costs  and  expensc*s  to  be  paid  out  of  the  estate,  especially 
in  cases  where  the  interests  of  minors  were  involved,  pre- 
vailed. It  is  probably  due  to  that  practice  that  in  the 
United  8tat(*s  several  states  have  provided  by  statute  for 
the  payment  of  attorneys'  f(H*s  in  partition  proceedings  by 
all  the  parti(^  in  proportion  to  their  interests.  Many  of 
the  states,  however,  have  not,  by  express  terms,  provided 
for  the  payment  of  attorneys'  fees  in  partition  proceed- 
ings, and  the  courts  of  last  resort  in  some  of  these  states 
at  least,  notably  Rhode  Island,  Ohio,  Michigan  and  Min- 
nesota, have  held  that  the  trial  court  should  allow  fees 
to  counsel  conducting  the  proceedings  where  they  are 
not  adversary.  Rcdrrkcr  v.  Boucri,  15  R.  I.  52;  Lowe  v. 
Phillips,  21  Ohio  St  657;  Gnuscl  v.  Smith,  85  Mich.  574; 
Hanson  v,  IngicaJdson,  84  Minn.  346,  87  N.  W.  915. 

It  has  already  been  noticed  that  thrtn?  of  the  plaintiffs 
are  minors,  who  represent  only  three-twentieths  of  the 
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estate  partitioned,  and  under  the  circumstances  in  this 
case  it  would  be  inequitable  not  to  require  all  of  the  parties 
to  contribute  toward  the  payment  of  the  fees  of  counsel 
Avhose  services  were  equally  beneficial  to  them  all.  The 
trial  court  allowed  counsel  for  the  plaintiffs  a  fee  of  f  150 
for  service  performed  in  behalf  of  the  referees.  That 
service,  however,  is  one  which  should  ordinarily  be  per- 
formed by  counsel  who  are  employed  generally  in  the 
case,  and,  if  the  conclusion  reached  by  the  trial  court 
with  respect  to  the  allowance  of  attorneys'  fees  wajs  cor- 
rect, the  allowance  of  the  item  of  f  150  was  entirely  im- 
proper. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  in  so  far  as  it  denies  the  allowance  of  an 
attorney's  fee,  and  that  the  case  be  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

DuFFiB  and  Albert,- CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  in 
so  far  as  it  denies  the  allowance  of  an  attorney's  fee,  and 
the  case  is  remanded  for  further  proceedings  in  conform- 
ity with  this  opinion. 

Reversed  IN  part, 

Sedgwick,  J.,  not  sitting. 


William  Stull  v.  Aggie  Masilonka  et  al.* 

FiLEa)  June  22,  1905.    No.  13,858. 

1.  Decree:  Srrir  to  Annul:  Parties.    In  an  action  to  set  aside  a  decree 

o£  the  district  court  affecting  the  title  to  real  estate,  a  plaintiff 
cannot  be  permitted  to  recover,  unless  it  appears  from  the  plead- 
ings and  proof  tbat  he  has  some  interest  in  the  title  to  the 
property  involved. 

2.  Foreclosure:  Deobee:  Validity.    The  record  and  evidence  examined, 
*  Rehearing  defied.     See  opinion,  p.  322,  post 
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and  heJd,  that  the  district  court  had  acquired  Jurisdiction  in  the 
foreclosure  proceedings  pleaded  and  proved  at  the  trial,  and  that 
the  depree  and  sale  thereunder  were  not  Yoid« 

-:  Assailing  Title:  Equity.    Where  a  valid  real  estate  mort- 


gage has  been  foreclosed,  even  though  the  foreclosure  proceedings 
were  void,  neither  the  mortgagor  nor  a  person  claiming  under 
him  will  be  permitted  to  assail  the  title  acquired  through  the 
foreclosure  proceedings  without  offering  to  pay  the  amount  of 
the  decree  and  interest 

Error  to  the  district  court  for  Platte  county :  Oonrad 
HOLLENBECK,  JUDGE.     Reversed  toith  directions. 

John  J.  Sullivcm,  for  plaintiff  in  error. 

A.  M.  Post,  L.  R.  Latham  and  McAllister  d  Cornelius, 
for  defendants  in  error. 

Flansburg  &  Williams,  amid  curiw, 

Jackson,  C. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of 
the  district  court  for  Platte  county.  To  insure  a  proper 
understanding  of  the  issues  involved,  it  seems  necessary 
to  make  a  detailed  statement  of  the  facts  and  conditions 
as  they  appear  from  the  record.  On  December  5,  1894, 
Paul  Masilonka  borrowed  of  StuU  Bros.  $800.  He  gave 
his  note  secured  by  a  real  estate  mortgage  covering  the 
west  half  of  the  northeast  quarter  of  18-19-2.  A  portion  of 
the  interest  accruing  on  this  loan  was  evidenced  by  sepa- 
rate notes  secured  by  a  second  mortgage.  Paul  Masilonka 
died  intestate.  Default  was  made  in  the  payment  of  in- 
terest accruing  on  the  loan,  and  on  March  5,  1896,  Wil- 
liam StuU  and  Louis  Stull,  partners  as  Stull  Bros.,  com- 
menced an  action  in  the  district  court  for  Platte  county, 
where  the  land  is  situate,  for  a  foreclosure  of  the  second 
mortgage.  Among  the  defendants  named  in  the  petition 
were  the  unknown  heirs  of  Paul  Masilonka,  deceased.  In 
the  body  of  the  petition  the  land  was  described  as  the  west 
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half  of  the  northwest  of  18-19-2.  The  petition,  however, 
recited  the  execution  and  delivery  of  the  mortgage,  and 
referred  to  a  copy  of  the  mortgage  which  was  attached  to 
the  petition  as  an  exhibit.  In  the  copy  of  the  mortgage 
so  attached  the  land  was  correctly  described.  On  April 
13th  following  there  was  filed  in  the  case  the  affidavit  of 
William  Stull,  wherein  he  testified  that  he  was  a  mem- 
ber of  the  firm  of  Stull  Bros.,  plaintiffs  in  the  above  case; 
that  said  Paul  Masilonka,  deceased,  was  the  maker  of  the 
note  and  mortgage  sought  to  be  foreclosed  in  this  case; 
that  said  Paul  Masilonka  has  departed  this  life,  and  has 
left  surviving  him  certain  heirs,  who  appear  to  have  an 
interest  in  the  premises  described  in  the  petition  filed 
herein,  and  who  are  made  defendants  in  this  cause;  and 
that  the  names  and  residences  and  whereabouts  of  said 
heirs  are  to  the  plaintiffs  unknown ;  that  service  of  sum- 
mons cannot  be  had  upon  them  except  by  publication. 
On  the  following  day  the  district  court  for  Platte  county 
made  an  order  providing  for  service  by  publication  upon 
the  defendants,  the  unknown  heirs  of  Paul  Masilonka.  A 
notice  was  published  pursuant  to  the  order  of  the  court, 
and,  among  other  things,  contained  a  correct  description 
of  the  land.  On  November  16  of  the  sanie  year  the  plain- 
tiffs in  the  foreclosure  proceedings  filed  an  amended  peti- 
tion, similar  to  the  original  ]>etition,  except  that  the  real 
estate  was  correctly  described  both  in  the  body  of  the  peti- 
tion and  in  the  copy  of  the  mortgage  attached,  and  that, 
in  addition  to  naming  the  unknown  heirs  of  Paul  Masi- 
lonka, there  was  added,  "unknown  devisees  of  Paul 
Masilonka,  deceased."  With  the  amended  petition  was 
filed  another  afldavit  of  William  Stull,  wherein  he  re- 
cited the  death  of  Paul  Masilonka,  and  that  Masilonka 
left  certain  heirs  and  devisees,  whose  names  and  where- 
abouts were  unknown  to  plaintiffs;  that  plaintiffs  have 
made  inquiry  and  have  endeavored  to  ascertain  the  names 
and  residences  of  said  unknown  hears  and  devisees,  but 
have  been  unable  to  ascertain  the  same.  This  was  fol- 
lowed by  the  publication  of  a  new  notice,  regular  in  all 
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PesjKH-ts,  except  that  the  land  was  described  therein  as  the 
\y('>it  half  of  the  iiorthweBt  quarter  of  18-19-2.  The  de- 
fendants defaulted,  and  on  June  14, 1897,  a  decree  of  fore- 
closure was  entennl,  and  the  property  was  sold  to  satisfy 
the  decriM',  subject  to  the  |800  mortgage;  William  Stull 
and  Louis  Stull  being  the  purchasers  at  such  sale.  The 
sale  was  confirmed,  and  a  deed  was  executed,  delivered 
and  recorde<l. 

Thereafter,  on  the  14th  day  of  July,  1898,  William  StulJ 
and  Louis  Stull,  partners  as  Stull  Bros.,  filed  a  petition 
in  the  <Hstrict  court  for  Platte  county  against  Agnes  Masi- 
lonka,  widow  of  Paul  Xlasilonka,  deceased,  Anton  Masi- 
lonka  and  his  wife,  .Mary  Winski  and  her  husband,  Anna 
Stenipa  and  her  husband,  Aggie  Masilonka,  Kate  Masi- 
lonka,     John     Ma.silonka,     Valeria    Masilonka,    Sophia 
.Masilonka   and    Paul    Masilonka,   minor   heirs   of   Paul 
•Masilonka,  deceased.     In  this  petition  the  execution  and 
ib'hvery  of  the  mortgages  above  referred  to  Avere  set  out, 
together  with  the  proceedings  of  foreclosure.     It  recited 
the  death  of  Paul  Masilonka,  and  that  Agnes  Masilonka, 
Anton  JIasllonka  and  his  wife,  Mary  Winski  and  her  hus- 
band, Anna  Stempa  and  her  husband,  Aggie  Masilonka, 
Kate    Masilonka,    John    Masilonka,    Valeria    Masilonka,  . 
Soplua  Masilonka  and  Paul  Masilonka  were  the  sole  heirs 
of  Paul  Masilonka,  diveased.     It  further  recited  that  the 
plaintiffs  had  ent<Te<l  into  .the  pos.session  of  the  premises, 
and  an  error  in  the  description  of  the  propertv  in  the  pub- 
ication  of  the  notice  in  the  foreclosure  procmlings:  that, 
by  reason  of  the  error  in  the  proce8.s,  the  defendants  ap- 
peared to  have  an  equity  of  redemption  in  the  premises 
The  petition  further  re<ited  that  the  mortgage  indebted- 
n«'S8  was  still  unpaid;  prayed  for  the  appointment  of  a 
guardian  arl  Utrn,  for  the  minor  defendants;  that  a  decree 
might  be  entereil  directing  the  defendants,  within  a  short 
day,  to  be  fixcnJ  by  the  court,  to  pay  the  plaintifFs  the 
amount  thereof,  with  interest,  and  that,  upon  failure  to 
pay  said  amount  within  the  time  fixed,  defendants  be 
barred  and  foreclosed  of  all  titl,s  interest  and  equity  of 
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redemption  in  the  premises;  further  prayed  that  the  title 
to  the  premises  be  forever  quieted  in  the  plaintiffs  and 
their  grantees.  Proper  service  was  had  upon  all  of  the 
defendants  in  this  proceeding.  A  guardian  ad  litem  was 
appointed  for  the  minor  defendants,  who  filed  a  general 
denial  in  their  behalf.  A  default  was  entered  ais  to  the 
other  defendants  for  want  of  appearance,  and  on  Novem- 
ber 15,  1898,  the  cause  was  tried  to  tlie  court,  and  a  de- 
cree entered  in  conformity  with  the  prayer  of  the  petition. 
The  court  found,  among  other  things,  that  the  plaintiffs 
had  entered  into  the  possession  of  thQ  premises,  and  that 
they  were  then  in  possession ;  that  they  were  entitled  to  a 
strict  foreclasure  of  the  equity  of  redemption,  and  a  quiet- 
ing of  the  title  in  and  to  said  described  premises;  that  the 
defendants  had  not  redeemed  from  the  sale,  and  had  not 
paid  the  amount  due  the  plaintiffs  on  their  mortgage;  and 
it  was  adjudged  that  if  the  defendants  should  fail  for  the 
space  of  30  days  from  the  entry  of  the  decree  to  pay  the 
plaintiffs  herein  the  sum  of  $251,  the  amount  of  the 
original  decree,  with  interest,  the  right,  title,  interest  and 
equity  of  redemption  of  the  defendants  be  forever  fore- 
closed and  barred,  and,  upon  failure  of  the  defendants  to 
pay  said  sum  as  aforesaid,  title  to  said  premises  is  by 
this  decree  forever  quieted  in  the  plaintiffs  herein  and 
their  grantees.  No  redemption  was  ever  attempted  or  had. 
The  property  was  conveyed  by  Stull  Bros ,  and  the  title 
finally  vested  in  Adam  Peir,  Avho  purchased  for  a  full  con- 
sideration and  without  actual  notice  of  the  defect  now 
alleged  in  the  title. 

Thereafter,  on  the  10th  day  of  September,  1903,  Aggie 
Masilonka,  Kate  Masilonka,  Vera  Kodzeij,  John  Masi- 
lonka,  Sophia  Masilonka  and  Paul  Masilonka  filed  their 
petition  in  the  district  court  for  Platte  county  against 
Louis  Stull  and  William  Stull,  partners  doing  business  in 
the  firm  name  of  Stull  Bros.,  Anton  Masilonka,   Mary 

Winski,  Anna  Stempa,  Adam   Peir  and  Peir,   his 

wife,  whose  Christian  name  is  unknown,  and  Israel  Gluck; 
the  petition  being  as  follows: 
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'^The  plaintiffs  herein  complain  of  the  defendants,  and 
for  cause  of  action  allege : 

**!.  Plaintiffs  and  the  defendants  Anton  Masilonka, 
Mary  Winski  and  Anna  Stempa  were  on  the  14th  day  of 
July,  1898,  the  owners,  by  title  in  fee  simple,  as  the  joint 
tenants,  of  the  west  half  of  the  northeast  (N.  E.  i)  quar- 
ter of  section  eighteen  (18),  in  township  nineteen  (19) 
north  of  range  two  (2)  west  of  the  6th  principal  meridian, 
in  Platte  county,  Nebraska,  subject  to  the  estate  for  life 
therein  of  their  mother,  Agnes  Masilonka.  And  upon  the 
death  of  the  said  Agnes  Masilonka,  to  wit,  on  the  8th  day 
of  February,  1899,  plaintiffs  and  the  defendants  above 
named  became,  have  been  continuously  since  said  date, 
and  now  are,  seized  of  the  full  legal  and  equitable  title  of 
said  premises. 

*^2.  On  the  said  14th  day  of  July,  1898,  the  said  Louis 
Stull  and  William  StuU  filed  in  this  court  their  petition 
against  the  plaintiffs  herein,  and  the  defendants  Anton 
Masilonka,  Mary  Winski  and  Anna  Stempa,  impleaded 
with  the  said  Agnes  Masilonka,  the  object  and  prayer  of 
which  were  to  obtain  a  decree  of  strict  foreclosure  of  a 
certain  mortgage  then  existing  upon  the  above  described 
premises.  Said  suit  was  prosecuted  to  final  decree  on  the 
15th  day  of  November,  1898,  whereby  the  aforesaid  de- 
fendants therein,  owners  of  the  above  described  property, 
were  ordered  to  redeem  said  property  by  paying  to  the  said 
Louis  Stull  and  William  Stull,  within  the  i)eriod  of  30 
days  from  and  after  said  date,  the  full  amount  of  such 
mortgage  debt,  with  interest  thereon  and  expenses  in- 
curred on  account  thereof,  to  wit,  the  sum  of  |251.  And 
it  was  by  decree  further  ordered  and  adjudged  that,  upon 
the  failure  of  such  owners  to  so  pay  the  said  sum  of  |251, 
t(>p:other  with  intcTost  and  cost  of  said  suit,  within  the 
aforesaid  period,  the  right,  title,  interest,  and  equity  of 
redemption  of  such  owners,  and  each  thereof,  in  and  to 
said  property  be  forever  barred  and  foreclosed,  and  the 
title  thereto  of  the  said  Louis  Stull  and  William  Stull 
forever  quieted  and  confirmed. 
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**3.  The  plaintiflF,  John  Masilonka,  and  the  defendant, 
Anton  Masilonka,  were  personally  served  with  summons 
notifying  them  of  the  pendency  of  said  suit.  Service  in 
said  cause  was  had  upon  the  plaintiffs  herein,  Aggie  Masi- 
lonka, Kate  Masilonka,  Sophia  Masilonka  and  Paul  Masi- 
lonka, and  also  upon  the  defendants  herein,  Mary  Winski 
and  Anna  Steiripa,  by  publication  of  notice  in  a  newspaper 
of  said  Platte  county,  and  not  otherwise;  no  service  what- 
ever being  had  in  said  suit  upon  the  plaintiff  herein,  Vera 
Kodzeji.  No  appearance  was  made  in  said  suit  by  the 
defendants  therein,  plaintiffs  and  defendants  in  this  cause, 
or  either  thereof,  nor  was  any  authorized  appearance  ^ 
made  therein  in  their  behalf,  or  in  behalf  of  either  of 
them. 

"4.  Plaintiffs  herein,  and  each  thereof,  were  at  the  date 
of  the  decree  aforesaid  infants  under  the  age  of  17  years, 
and  are  each  now  within  the  age  of  21  years.  The  said 
Henry  C.  Carrig  is  the  duly  appointed  guardian  of  the 
said  John  Masilonka,  Kate  Masilonka  and  Paul  Masilonka, 
and  as  such  guardian  and  next  friend  of  said  infants 
prosecutes  this  suit  in  their  behalf.  The  said  Anton 
Masilonka,  Mary  Winski  and  Anna  Stempa,  having  re- 
fused to  join  herein  as  plaintiffs,  are  accordingly  made 
parties  defendant  hereto. 

"5.  The  plaintiffs  and  defendants  herein,  owners  of 
said  property,  have  been  at  all  times  since  the  date  of  said 
decree,  and  now  are,  unable  to  comply  with  the  terms  and 
conditions  thereof,  and  said  decree  remains  unreversed 
and  unsatisfied.  The  said  Louis  Stull  and  William  StuU, 
upon  the  failure  as  aforesaid  of  the  owners  thereof  to 
redeem  said  property  within  the  period  of  30  days  from 
and  after  the  entry  of  said  decree,  took  possession  of  said 
property,  claiming  to  own  and  hold  the  same  by  title 
absolute,  and  the  said  StuUs  and  their  grantees  have  con- 
tinuously since  said  date  enjoyed  the  possession,  rents  and 
profits  thereof.    The  defendants  Israel  Gluck,  Adam  Peir 

and Peir,  his  wife,  whose  first  or  Christian  name  is 

unknown  to  plaintiffs,  claim  an  interest  in  said  property 
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through  certain  mesne  conveyances,  as  the  successors  of 
the  said  Louis  StuU  and  William  Stull. 

"6.  There  is  manifest  error  to  the  prejudice  of  these 
plaintiffs  in  the  decret^  aforesaid  and  in  the  proceedings 
of  said  cause  antecedent  thereto,  viz.:      (1)    The   court 
failed  to  determine  who  among  the  defendants  in  said 
cause  were  infants,  and  failed  to  name  or  sufficiently  de- 
scribe the  defendants  for  whom  it  assumed  to  appoint  a 
guardian  ad  litem.     (2)   The  appointment  in  said  cause 
of  a  guardian   ad  litem    for  certain   of  the  defendants 
therein,  and  the  subsequent  appearance  in  said  cause  of 
said  guardian,  are  irregular  and  erroneous,  for  the  reason 
that  it  does  not  appear  for  whom  said  guardian  was  ap- 
pointed, or  in  whose  name  or  interests  he  assumed  to  act. 
(3)    The  plaintiffs   herein,   and  each    thereof,   although 
kno^Ti  by  said  Louis  Stull  at  the  date  of  said  decree  to  be 
infants,  Avere  not  represented  in  said  cause,  and  their  in- 
terests In  the  subje(*t  thereof  were  not  protected.      (4) 
The  only  object  or  purpose  of  siiid  suit  being  to  obtain 
a  decree  of  strict  fonn^losure  of  a  mortgage  upon  the  real 
property  hereinln^fore  described,  at  the  date  thereof  owned 
and  held  by  the  defendants  in  said  cause  by  title  in  fee 
simple,  failed  to  state  a  cause  of  action  ggainst  said  de- 
fendants,  or  either  thereof,   and  the  court  accordingly 
erred  in  adjudging  that  the  plaintiffs,  Louis  Stull  and 
William  Stull,  were  entitled  to  any  relief  therein.      (5) 
The  plaintiffs  in  said  cause,  Louis  Stull  and  William  Stull, 
were  not  upon  the  facts  alleged  in  their  petition  therein 
entitled  to  a  decree  of  strict  foreclosure  against  the  de- 
fendants in  said  cause,  owners  and  holders  of  the  legal 
title  of  the  real  property  in  said  petition  described.     (6) 
There  is  no  authority  of  law  for  a  decree  of  strict  fore- 
closure against  the  holder  of  the  legal  title  of  the  mort- 
gaged property.     (7)  The  guardian  who  appeared  in  said 
cause,  by  appointment  of  the  court,  negligently  failed  to 
guard  or  protect  the  interests  of  the  infant  defendants 
therein,  in  omitting  to  challenge  the  sufficiency  of  the 
petition  of  the  plaintiffs  therein.     (8)  And  the  plaintiffs 
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say  that  they- and  their  codefendants  in  said  suit,  the  said 
Anton  Masilonka,  Mary  Winski  and  Anna  Stempa,  had 
at  the  date  of  the  decree  aforesaid,  and  now  have,  by  rea- 
son of  the  facts  hereinbefore  alleged  and  shown,  a  full, 
complete,  and  perfect  defense  to  the  aforesaid  suit,  and 
that  said  decree  is  as  to  these  plaintiffs  inequitable  and 
erroneous.  Wherefore  plaintiffs  pray,  upon  such  terms 
and  conditions  as  may  be  found  reasonable  and  just: 

(1)  That  the  decree  hereinbefore  mentioned  may  be  va- 
cated and  wholly  set  aside,  and  that  plaintiffs  may  be  per- 
mitted to  appear  in  said  cause  and  make  defense  thereto. 

(2)  That  plaintiffs^  title  and  interest  in  and  to  said  real 
property  be  forever  quieted  and  confirmed  as  against  the 
defendants,  William  StuU  and  Louis  Stull,  and  all  per- 
sons claiming  through  and  under  them  including  the  de- 
fendants Adam  Peir  and  Israel  Gluck.  (3)  That  said 
premises  be  partitioned  in  the  manner  prescribed  by  law 
among  the  several  owners  thereof  as  their  interests  may 
be  made  to  appear.  (4)  That  an  account  may  be  taken 
of  the  rents  and  profits  of  said  premises  for  the  period  that 
the  same  have  been  occupied  by  the  several  defendants  re- 
spectively, and  that  the  plaintiffs  may  have  judgment  for 
the  amount  found  in  their  favor.  (5)  For  such  other  and 
further  relief  as  may  appear  to  be  just  and  equitable  in 
the  premises." 

To  this  petition  William  Stull  answered,  denying  such 
allegations  of  the  petition  as  Avere  not  admitted;  setting 
up  the  foreclosure  proceedings  already  described;  the  sale 
of  the  real  estate  thereunder,  and  the  confirmation  thereof, 
together  with  the  subsequent  action  brought  by  them,  and 
the  decree  of  the  court  thereunder;  the  transfer  of  the 
real  estate  by  the  purchasers  at  the  judicial  sale;  the  pay- 
ment of  the  |800  mortgage  by  one  of  the  purchasers  by 
renewal  mortgage;  and  asked  that  the  plaintiffs^  petition 
be  dismissed.  Adam  Peir,  the  present  owner  of  the  real 
estate,  answered,  challenging  the  authority  of  Henry  C. 
Carrig  as  guardian  for  the  minor  plaintiffs,  and  also  set- 
ting out  the  foreclosure  proceedings,  with  a  copy  of  the 
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decree  therein ;  the  sale  of  the  real  estate  and  the  confir- 
mation thereof;  the  subsequent  proceedings  by  StuU  Bros. ; 
the  sale  by  them  of  the  real  estate,  and  the  final  purchase 
by  himself;  and  he  also  prayed  the  dismissal  of  the  action. 
The  defendants,  Anton  Masilonka,  Mary  Winski  and 
Anna  Stempa,  answered  by  adopting  the  allegations  of 
the  petition  and  the  prayer  thereof.  The  plaintiffs,  reply- 
ing to  the  answer  of  William  Htull,  admitted  the  execu- 
tion of  the  mortgage  involved  in  the  foreclosure  proceed- 
ings; admitted  the  institution  of  the  action  to  foreclose 
the  mortgage,  and  the  proc(»edings  thereunder  as  herein 
stated,  but  denied  the  jurisdiction  of  the  court  in  that 
action,  and  clainuHl  that  the  proceedings  were  void.  They 
admittc*d  the  conveyanx^e  of  the  property  by  StuU  Bros., 
and  the  final  conveyance  to  defendant,  Peir.  They  also  re- 
plied to  the  answer  of  Adam  Peir  substantially  as  they 
had  replied  to  the  answer  of  the  defendant  StuU.  The 
defendant,  Louis  StuU,  did  not  answer,  and  was  defaulted. 
There  w^as  a  hearing  to  the  court,  and  a  finding  for  the 
plaintiffs,  setting  aside  the  decree  entered  November  15, 
1898,  in  the  second  action  brought  by  StuU  Bros. ;  direct- 
ing that  said  action  be  placed  upon  the  trial  docket  for 
hearing  in  its  order;  and  reiiuiriug  the  defendants  therein 
to  answer  witliin  30  days  from  that  date.  Separate  mo- 
tions for  a  new  trial  were  fih^l  by  defeudants,  William 
StuU  and  Adam  Peir,  which  were  overruhnl,  and  they 
have  brought  the  ciise  to  this  court  by  pi^tition  in  error. 

The  scope  of  inijuiry  may  be  embraccHl  in  two  ques- 
tions: Fii*st.  Did  the  defen(hiiits  in  error,  phiintiffs  be- 
low, have  an  int(*rest  in  the  subject  matt(»r  such  as  to  en- 
title them  to  any  relief  what(»v(T?  Scnond.  If  they  did 
have  such  interest,  is  their  i>etition  sunicient,  under  the 
facts  disclostnl  by  the  rcH'ord,  to  entitle  thc^u  to  the  relief 
granted  by  the  court  below? 

It  will  be  obsened  that  their  prayer  for  r(4ief  consistcHi, 
first,  of  a  request  that  the  so-ealhnl  decree*  of  strict  fore- 
closure be  set  aside,  and  that  they  be  permitted  to  appear 
in  that  case  and  defend ;  second,  that  their  title  to  the  real 


Vol.74]  JANUAEY  TERM,  1905.  319 


Stull  v.  MasllonkA. 


estate  be  quieted  and  confirmed  m  against  the  StuUs  and 
all  persons  claiming  through  them,  including  the  defend- 
ant, Adam  Peir;  third,  that  the  premises  be  partitioned; 
and  fourth,  that  an  account  should  be  taken  of  the  rents 
and  profits  of  the  premises  while  in  the  possession  of  the 
defendants,  and  that  they  have  judgment  therefor.  The 
original  foreclosure  proceedings  are  Aowhere  referred  to 
in  the  petition ;  such  proceedings  are  not  assailed,  and  no 
relief  is  asked  as  against  such  proceedings,  it  is  evident, 
howevej,  that  the  rights  of  the  parties  depend,  to  some 
extent  at  least,  upon  the  validity  of  the  foreclosure  pro- 
ceedings, and  to  that  proceeding  we  Will  first  devote  our 
attention. 

It  is  contended  that  the  first  notice  to  the  unknown 
heirs  of  Paul  Masilonka,  deceased,  was  unauthorized  and 
void  for  two  reasons:  First,  because  the  affidavit  of  one 
of  the  plaintiffs  that  the  names  and  whereabouts  of  the 
unknown  heirs  of  Paul  Masilonka  were  to  the  plaintiffs 
unknown  is  insufficient;  that  the  affidavit  of  both  plain- 
tiffs is  required.  This  contention  cannot  be  sustained. 
The  affidavit  of  William  Stull  recites  that  "the  names  and 
residences  and  whereabouts  of  said  heirs  are  to  the  plain- 
tiffs unknown."  The  trial  court  acted  upon  that  affidavit 
and  found  it  to  be  sufficient,  and  ordered  service  by  pub- 
lication on  account  thereof.  The  affidavit  was  positively 
sworn  to,  and  contained  the  information  upon  which  the 
court  was  authorized  to  act.  The  provisions  of  the  code 
are  to  be  liberally  construed,  with  the  view  to  promote  its 
object  and  assist  the  parties  in  obtaining  justica  Code, 
sec.  L  And  second,  because  it  is  said  that  the  affidavit 
was  not  attached  to  the  petition  as  the  statute  required. 
The  record  does  not  disclose  whether  the  affidavit  was 
attached  to  the  petition  or  not,  and  it  is  sufficient  to  say 
that,  in  the  absence  of  direct  proof  to  the  contrary,  the 
proceedings  of  the  district  court  will  be  presumed  to  have 
been  r^ular.  We  hold  therefore  that  the  district  court 
acquired  jurisdiction  of  the  parties  through  the  first  no- 
tice in  the  foreclosure  proceedings.    The  notice  was  com- 
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plete  and  ample  to  advise  the  parties  in  intjerest  of  the 
cause  of  action  upon  which  the  plaintiffs  soup^ht  relief. 
It  recited  the  date  of  the  fllinp:  of  the  petition;  the  names 
of  the  plaintiffs;  the  court  wluTein  the  action  was  pend- 
ing; that  the  plaintiffs  were  seeking  the  foreclosure  of  a 
mortgage;  named  the  mortgagors  and  mortgagee;  de- 
scribed the  land  upon  which- the  mortgage  was  given;  the 
notes  secured  by  the  mortgage;  the  amount  due  thereon; 
that  the  plaintiffs  sought  a  decree  of  forec'losure,  and  that 
the  premises  might  be  sold;  and  correctly  fixed  the  an- 
swer day. 

The  district  court  therefore  having  acquired  jurisdic- 
tion of  the  parti<\s,  the  imiuiry  noxt  turns  to  the  validity 
of  the  d(HT(»e  under  the  pleadings.  It  is  said  that  the 
original  petition  was  insufficient  to  support  the  decree 
because*  of  the  misde-cription  of  the  land  in  the  body  of 
the  petition.  The  petition,  hoAvever,  referred  to  the  mort- 
gage, a  copy  of  which  was  attachc^d  to  the  petition  as  an 
exhibit,  and  in  the  coi)y  so  attached  the  real  estate  was 
correctly  described;  and  it  is  A^ery  doubtful  whether  this 
court  Avould  be  justified  in  disturbing  the  decree  had  it 
be(m  based  up(m  this  petiticm  alone.  No  variance  between 
the  allegations  in  th(*  petition  and  the  proof  is  to  be 
deemed  inat(»rial,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice;  and,  whenever  it  is  alleged  that  a 
party  has  hvew  so  mislcHl,  the  fact  must  be  proved  to  the 
satisfaction  of  the  court,  and  it  must  also  be  shown  in 
what  respect  he  has  been  misled;  and,  Avhenever  the  vari- 
ance is  not  material,  as  provided  in  the  last  section,  the 
court  may  direct  the  fact  to  be  found  according  to  the  evi- 
dence, .and  may  order  an  imuuMiiate  amendment,  without 
costs.  Code,  sees.  138,  131).  Furtliermore,  the  property 
having  bcH*n  correctly  described  in  one  part  of  the  petition, 
we  think  it  would  be  a  violation  of  the  spirit  of  the  code 
to  hold  that  the  decree  is  not  supported  by  the  original 
petition.  However,  the  plaintiffs  in  the  fon^closure  pro- 
ceedings fibnl  an  amended  petition,  setting  out  the  same 
cause  of  action,  and  asking  for  the  same  relief.    In  the 
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amended  petition  the  real  estate  was  correctly  described, 
both  in  the  body  of  the  petition  and  in  the  exhibit  thereto 
attached.  By  section  144  of  the  code,  it  is  provided  that 
"the  court  may,  either  before  or  after  judgment,  in  further- 
ance of  justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading,  process,  or  proceeding,  by  adding  or  strik- 
ing out  the  name  of  any  party,. or  by  corj^ecting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any  other  respect." 
This  section  of  the  code  authorized  the  corrcn-tion  of  the 
error  in  the  description  of  the  real  estate  in  the  original 
.petition  by  amendment,  and  such  amendment  was  in  no 
sense  prejudicial  to  the  defendants  in  that  action;  and  a 
judgment  found(^  upon  the  corrected  petition,  without 
notice  other  than  the  original  notice,  would,  at  the  most, . 
be  a  mere  iiTegularity,  and  would  not  render  the  judgment 
void  or  open  to  collateral  attack.  We  hold  that  by  the 
foreclosure  proceedings  the  heirs  of  Paul  ^Masilonka  were 
devested  of  their  title  to  the  real  estate  involved  in  this 
controversy,  and  for  that  reason  the  judgment  of  the  dis- 
trict court  here  reviewed  should  be  reversed. 

There  is  another  reason  why  the  judgment  cannot  be 
sustained.  The  mortgage  involved  in  the  foreclosure  pro- 
ceeding was  confessedly  a  valid  mortgage;  it  has  never 
been  paid.  The  defendant,  Adam  Peir,  has  succe(Hied  to 
all  the  rights  of  the  mortgagee,  and  even  though  the  fore- 
closure proceedings  were  held  void,  the  mortgagor  (in 
this  case  his  heirs)  Avill  not  be  permitted,  in  equity,  to 
avoid  the  effects  of  such  foreclosure,  Avithout  oflfering  to 
pay  what  is  equitably  due  under  the  decree,  with  interest. 
Loncy  v.  Courtnay,  24  Neb.  580;  Merriam  v.  Ooodlett,  36 
Neb.  384 ;  Hall  v.  Hooper,  47  Neb.  111. 

We  recommend  that  the  judgment  of  the  district 
court  be  reversed  and  that  the  cause  be  remanded,  with 
directions  to  enter  judgment  in  conformity  with  this 
opinion. 

DuPFiB,  C,  concurs.    Albert,  0.,  not  sitting. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
24 
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opinion,  tlio  jndjrmont  of  tlu'  district  court  is  reversed  and 
the  cause  reuunidc^d,  with  directions  to  enter  judgment  in 
confonnitj'  with  this  opinion. 

Reversed  with  dibections. 
Sedgwick,  J.,  not  sitting. 

The  following  oi)inion  on  motion  for  rehearing  was 
filed  June  20,  11)0(),    Modon  orcnuled: 

Constructive  Service:  Strict  Constbuction.  Wliere  a  defendant  is 
sought  to  bo  bror.ght  into  court  by  some  method  prescribed  by 
a  statute,  other  than  personal  service,  which  notice  may  or  may 
not  reach  him,  and  which  is  more  or  less  unsatisfactory,  the 
statutory  provisiona  relating  to  such  service  are  construed  with 
strictness,  and  it  is  incumbent  that  all  steps  in  the  process  re- 
quired to  be  taken  shall  be  followed  with  substantial  accuracy. 
Former  opinion  modified  accordingly. 

Letton,  J. 

The  facts  in  this  case  are  set  forth  at  length  in  the 
former  oi>inion,  antc^  p.  309.  The  defendants  in  error  upon 
reargument  urgently  insist  that  this  action  is  brought 
only  for  the  i)urpose  of  reviewing  the  action  to  quiet 
title  and  for  strict  foreclosure,  and  that  since  in  the  peti- 
tion in  that  case  the  Stulls  allege<l  that  the  present  plain- 
titl's  "appeart^d  to  have  an  tMiuity.  of  redemption  in  the 
land,"  this  was  such  an  adjuission  of  the  title  of  the 
present  plaint ilfs,  and  was  so  inconsistent  with  the  asser- 
tion of  any  title  in  the  Stulls  under  the  first  foreclosure 
proccHMlings,  that  they  ought  not  to  be  allowed  to  object 
that  th(*  i)r(»sent  plaiutitTs  have  not  a  suflicient  interest  In 
the  S(H*(>n(l  pi'octHHling  for  a  strict  forcM'losure  to  enable 
them  to  maintain  the  present  procei^ling  for  a  new  trial 
therein. 

It  is  furthiT  contende<l  that  the  first  foreclosure  was 
void  for  want  of  propcT  affidavit  for  service  by  publication 
upon  unknown  heirs.  In  that  ])()rtion  of  the  former  opin- 
ion treating  of  the  validity  of  the  affidavit  for  publication. 
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it  is  said:  *The  provisions  of  the  code  are  to  be  liberally 
construed,  with  the  view  to  promote  its  object  and  assist 
the  parties  in  obtaining  justice."  While  this  is  true  as 
a  general  proposition,  we  think  it  is  the  rule,  not  only  in 
this  state,  but  in  most  jurisdictions,  that,  Avhere  a  de- 
fendant is  sought  to  be  brought  into  court  by  some  method 
prescribed  by  a  statute,  other  than  personal  service,  which 
notice  may  or  may  not  reach  him,  and  which  is  more  or 
less-  unsatisfactory,  the  statutory  provisions  relating  to 
such  service  are  construed  with  strictness,  and  it  is  in- 
cumbent that  all  steps  in  the  process  rc^quired  to  be  taken 
shall  be  followed  with  substantial  accuracy,  before  the 
court  will  be  held  to  have  acquired  jurisdiction  of  such  a 
defendant  Alhers  v.  Kozcluh,  68  Neb.  522;  Buchanan 
V.  Edmisten,  1  Neb.  (Unof.)  429;  Omaha  Havings  Batik 
V.  Rosewatcr.  1  Neb.  (Unof.)  723;  Bodcn  r.  J//f?r,  71  Neb. 
191.     The  former  opinion  therefore  is  so  far  modified. 

We  think,  however,  that  this  modiftcntion  doi^s  not  mili- 
tate against  the  correctness  of  the  position  taken  as  to 
the  validity  of  the  service  by  publication.  The  affidavit 
for  service  upon  unknown  heirs  states  ])ositively  that  the 
plaintiflFs  had  no  knowkxlge  of  the  nauu»s  and  wherc^abouts 
of  such  heirs.  The  court  might  in  its  discretion  have 
called  for  further  proof  of  the  fa(  ts  alle<i:e(l,  but  its  judg- 
ment and  order  made  with  such  proof  before  it  are  not 
void  and  open  to  collateral  attack.  Counsel  has  cited 
several  cases  from  Wisconsin  and  K(nitucky  as  upholding 
hi»  contention  that  the  affidavit  was  insufficient.  In  the 
Kentucky  case  it  is  held  that  an  affidavit  by  only  one  of 
several  plaintiflfs  is  insufficient,  but  the  allegations  of  the 
affidavit  are  not  set  forth  in  the  opinion.  In  Kane  v.  Rock 
River  Canal  Co.,  15  Wis.  *179,  the  affidavit  of  one  of  the 
plaintiffs  merely  stated  that  there  were  parties  interested 
in  the  premises  who  were  unknown.  It  did  not  even  show 
that  they  were  unknown  to  him,  and  the  court  said : 

"The  question  then  is,  whether,  where  there  are  several 
complainants  in  a  partition  suit,  an  affidavit  by  one  of 
them  that  there  are  parties  interested  who.  are  unknown. 
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which  by  its  most  favorable  constraction  can  J>e  only  held 
to  mean  that  they  are  only  unknown  to  him,  is  sufficient  to 
authorize  an  order  of  publication  which  wilt  give  jurisdic- 
tion over  unknown  owners,  there  being  nothing  to  diow 
that  there  were  not  other  owners  known  to  the  other 
plaintiffs?  We  think  it  is  not."  This  case  is  followed  in 
Mecklem  v.  Blake,  19  Wis,  419,  but  the  form  of  the  affi- 
davit is  not  set  out  in  the  opinion.  These  cases  therefore 
are  distinguishable  from  the  one  at  bar. 

Section  83  of  the  code  provi<Ung  for  service  upon  un- 
known heirs  provides  that,  if  "it  shall  appear  by  the  affi- 
davit of  the  plaintiff  annexed  to  his  petition,  that  the 
names  of  such  heirs  or  devisees,  or  any  of  them,  and  their 
residence  are  unknown  to  the  plaintiff,"  etc.  This  affi- 
davit therefore  is  evidently  intended  to  be  attached  to  the 
petition  and  presented  to  the  court  with  the  petition,  so 
it  may  determine  before  making  the  order  whether  a  cause 
of  action  exists  against  the  unknown  heirs,  and  whether 
the  proof  is  sufficient  to  require  an  order  to  be  made  re- 
specting service  upon  such  persons.  We  see  no  good 
resBon  why  one  plaintiff  should  not  make  the  affidavit, 
provided  that  he  sufficiently  shows  lack  of  knowledge  on 
the  part  of  each  of  the  other  plaintiffs  as  to  the  names 
and  residences  of  the  unknown  heirs,  which  under  some 
circumstances  one  of  the  plaintiffs  could  no  doubt  do. 

2.  If  the  decree  rendered  in  the  first  foreclosure  proceed- 
ing was  valid,  and  the  sale  thereunder  barred  and  fore- 
closed all  the  interest  of  the  plaintiffs  herein  in  the  land, 
the  fact  that  the  Stulls,  after  they  had  parted  with  the 
title  which  they  acquired  under  the  sale  in  the  foreclosure 
proceedings,  began  an  action  to  quiet  thoir  title  by  reason 
of  what  they  erroneously  thought  was  a  defect  in  the 
original  suit,  and  prayed  for  a  strict  foroolosure  and  a  de- 
cree quieting  their  title,  would  in  no  wis(^  harm  or  prej- 
udice the  plaintiffs  herein.  The  decree  in  that  case,  though 
erroneous,  would  give  them  no  new  ri<2:lits  or  revest  them 
with  the  title  which  had  been  divested  by  the  foreclosure 
proceedings  in  the  first  case.    If  they  had  personally  ap- 
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peared  and  defended  the  second  action  they  could  not 
have  prevailed,  and  neither  can  they  if  the  decree  be 
opened.  Courts  of  review  will  not  correct  technical  errors 
by  which  no  one  has  been  prejudiced,  and  a  trial  court 
will  not  gi*ant  a  new  trial  for  such  reasons.  While, 
under  the  old  chancery  practice,  a  decree  of  strict  fore- 
closure would  not  bar  an  infant  from  showing  cause 
against  the  same,  and  while  this  right  is  preserved  in  sec- 
tion 442  of  the  code,  it  is  pointed  out  in  ManfuU  v.  Qror 
ham,  55  Neb.  645,  that,  where  the  title  to  land  has  passed 
by  a  sale  under  foreclosure  proceedings,  this  right  is  not 
available  to  an  infant. 

To  uphold  the  plaintiffs'  contention  we  must  ignore  the 
first  foreclosure  proceedings.  Though  these  proceedings 
were  irregular  in  several  respects,  they  were  not  void  and 
are  not  subject  to  collateral  attack.  Further  than  this,  the 
plaintiffs  have  pleaded  no  good  grounds  for  opening  up 
for  review  the  first  foreclosure  proceedings,  pleaded  in 
the  answer.  This  is  essential  whether  the  proceeding 
seeking  to  open  up  the  decree  is  under  the  code  provisions 
OP  by  original  action  in  equity.  As  long  as  the  first  decree 
must  stand,  to  open  the  second  for  review  would  serve  no 
good  purpose. 

The  former  opinion  is  adhered  to,  and  the  motion  for 
rehearing 

Overruled. 


William  Apking  v.  Gerhard  Hoefer  bt  al. 

FnjED  June  22,  1905.    No.  13,880. 

1.  Written  Contract:  Pabol  EvroENOB.  Where  a  contract  of  sale  has 
been  consummated  by  writing,  the  presumption  is  that  the  writ- 
ing contains  the  whole  contract,  and,  in  the  absence  of  fraud, 
mistake  or  ambiguity  of  expression  in  the  contract  itself,  -parol 
evidence  is  inadmissible  to  change  or  vary  its  terms.  Tfebrcaka 
Land  d  Feeding  Co.  v.  Trauerman,  70  Neb.  795. 
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2.  Contract:  DKF.vrLT:  Action.  Law  will  not  aid  a  party  to  recover 
damages  for  the  breach  of  a  contract,  where  the  failure  to  comply 
with  the  contract  was  his  own. 

Error  to  the  district  court  for  Adams  county:    Ed  L. 
Adams,  Jidge.    RcrersaL 

Tibbets  Bros,  d  Morcy,  for  plaintiff  in  error. 

J.  M,  Ragan  and  Ernest  IJoeppner,  contra. 

Jackson,  C. 

On  the  30th  day  of  eTune,  1902,  plaintiflf  in  error,  here- 
inafter calUnl  the  defcaidant,  as  party  of  the  first  part,  en- 
tered into  a  W'ritt(*u  contract  with  the  defendants  in  error, 
h(Teiiiafter  calknl  the  plaintiffs,  as  parties  of  the  second 
part,  for  the  saU*  of  a  tract  of  land  in  Adams  county  for 
the  sum  of  f  0,300,  of  which  f  100  was  paid  at  the  time  of 
the  execution  of  the  contract,  and  by  the  terms  of  the 
agrcHMiient  the  rcHiiaincUT  was  to  be  paid,  $900  on  or  before 
July  10,  1902,  and  |5,300  on  March  1,  1903.  The  contract 
also  provided  that  the  plaintiffs  were  to  have  a  share  of 
the  crops  then  <^rowing  on  the  land.  The  contract  con- 
taineil  the  followiufr  condition:  "And  in  case  of  the  fail- 
ure of  tlie  parties  of  the  second  part  to  make  either  of  the 
payments,  or  to  perform  any  of  the  covenants  on  their  part 
hereby  made  and  eutere<l  into,  this  contract  shall,  at  the 
option  of  the  party  of  the  first  part,  be  forfeited  and  de- 
termined, and  parties  of  the  second  part  shall  forfeit  all 
payments  made  l)y  them  on  this  contract,  and  such  pay- 
ments shall  be  retained  by  said  party  of  the  first  pwirt  in 
full  satisfaction  and  liquidation  of  all  damages  by  him 
sustained,  and  he  shall  have  the  right  to  rwnter  and  take 
possession  of  the  premises  -aforesaid."  The  plaintiffs  failed 
to  meet  the  payment  due  on  the  10th  day  of  July,  1902, 
but  on  the  14th  of  that  month  tendered  the  defendant  the 
amount  of  the  payment  due  on  the  10th,  which  the  defend- 
ant refusfHl  to  accept,  and  declared  that  the  contract  had 
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been  forfeited.    On  the  1st  of  March,  1903,  plalntiifs  ten- 
dered the  defendant  $6,200,  with  interest  on  |900  from 
July  10,  1902,  to  March  1,  1903,  and  demanded  alleed  of 
the  premises.   The  defendant  refused  to  accept  the  tender, 
and  refused  to  execute  a  deed,  and  on  the  23d  day  of  May, 
1904,  the  plaintiflfs  instituted  an  action  in  the  district  court 
for  Adams  county  against  the  def(»ndant,  claiming  dam- 
ages in  the  sum  of  $1,400  by  reason  of  the  failure  of  the 
defendant  to  i>erform  the  contract.     The  petition  sets  out 
the  execution  and  delivery  of  the  contract,  and  the  pay- 
ment of  the  $100,  and  recites  that,  "after  said  contract  was 
signed  by  the  plaintiffs  and  defendant,  it  was  verbally 
agreed  betAveen  plaintiffs  and  defendant  that  the  payment 
of  $900  due  on  or  before  July  10,  1902,  need  not  be  made 
on  that  exact  date,  but  might  be  made  by  these  plaintiffs, 
at  their  option,  within  a  few  days  thereafter."    The  peti- 
tion further  recited  the  tender  of  the  $900  and  $6,200. 
The  defendant  answered,  first,  that  the  facts  stated  in 
the  petition  were  not  sufficient  to  constitute  a  cause  of 
action  against  the  defendant;  second,  admitted  the  execu- 
tion of  the  written  contract  and  the  payment  of  the  $100, 
and  denied  each  and  every  other  allegation  in  the  peti- 
tion; and  third,  that  the  plaintiffs  had  filed  the  contract 
for  record,  and  that  it  constituted  a  cloud  upon  his  title 
to  the  land,  and  asked  to  have  the  title  quieted  and  con- 
firmed as  against  the  contract;  also  set  up  the  failure  of 
the  plaintiffs  to  make  the  payments   as   agreed    upon. 
Plaintiffs  replied,  the  reply  consisting  of  a  general  de- 
nial.   The  cause  was  tricMi  to  the  court,  without  the  inter- 
vention of  a  jury,  and  at  the  trial  the  defendant  objected 
to  the  introduction  of  any  evidence  on  the  part  of  the 
plaintiffs,  for  the  reason  that  the  petition  did  not  state 
facts  suflicient  to  constitute  a  cause  of  action  against  the 
defendant;  and  the  objection  was  overruled;  and  at  the 
trial  the  plaintiffs  were  permitted  to  prove  by  oral  evi- 
dence that,  at  the  time  of  the  execution  of  the  contract  and 
after  it  had  been  signed,  the  defendant  agi-(M3d  orally  with 
the  plaintiffs  to  the  effect  tlmt,  if  they  did  not  have  the 
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money  with  which  to  meet  the  payment  on  the  10th  day  of 
July,  1902,  they*  might  make  the  payment  within  a  few 
days  tKereafter.  There  was  judgment  in  favor  of  the 
plaintiffs  for  the  sum  of  f 210.70.  A  motion  for  a  new 
trial  was  overruled,  and  defendant  prosecutes  error  to 
this  court,  his  contention  being  that  the  court  erred  in  not 
sustaining  his  demurrer  ore  tenua,  and  admitting  parol 
evidence  to  vary  the  terms  of  the  written  contract,  and  for 
that  reason  that  the^  judgment  is  contrary  to  law.  The 
plaintiffs  have  not  favored  us  with  a  brief  and  the  case 
was  submitted  without  oral  argument 

We  think  both  contentions  of  the  defendant  well 
founded.  The  rule  is  well  settled  in  this  state  that,  where 
a  contract  of  sale  has  been  consununated.by  writing,  the 
presumption  is  that  the  writing  contains  the  whole  con- 
tract, and,  in  the  absence  of  fraud,  mistake  or  ambiguity 
of  expression  in  the  contract  itself,  parol  evidence  is  in- 
admissible to  change  or  vary  its  terms.  Nebraska  Land 
&  Feeding  Co.  v.  Trauerman^  70  Neb.  795,  and  authorities 
there  cited.  Even  if  the  defendant  agreed  orally,  after  the 
contract  was  executed,  that  the  plaintiffs  might  have  a 
few  days  after  July  10  to  meet  the  payment  maturing 
on  that  date,  it  was  a  naked  promise,  without  considera- 
tion, and  could  not  be  enforced.  It  follows  therefore  that 
the  court  erred  in  the  admission  of  oral  evidence  to  vary 
the  terms  of  the  written  contract.  It  is  clearly  apparent 
from  the  written  contract  that  time  was  of  the  essence  of 
it,  and  that  the  failure  of  the  plaintiffs  to  meet  the  pay- 
ment maturing  on  the  10th  day  of  July,  1902,  gave  defend- 
ant the  option  to  forfeit  the  contract  and  declare  it  at  an 
end.  This  he  has  done,  and  the  law  will  not  aid  the  plain- 
tiffs, under  the  circumstances  in  this  case,  to  recover 
where  the  breach  of  the  contract  was  their  own. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed, 

* 
DuFFiB,  O.,  concurs-    Albesrt,  O.,  not  sitting. 
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By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Reversed. 
Sedgwick,  J.,  not  sitting. 
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OSMOS  0.   HiGBEB  V.   StATB  OP  NEBRASKA, 

^iLED  Seftembeb  20,  1905.    No.  14,112. 

1.  Embezzlement.  In  a  prosecution  for  embezzlement  of  a  "right  in 
action"  under  section  121  of  the  criminal  code,  it  is  not  necessary 
to  show  that  the  defendant  was  at  the  time  of  the  alleged  embez- 
zlement in  the  manual  possession  of  the  money  or  property  which 
was  the  subject  of  the  right  in  action.  If  the  agent  of  a  corpora- 
tion so  uses  the  sights  in  action  of  his  employer  as  to  prevent 
his  employer  from  asserting  those  rights,  and  so  deprives  the  em- 
ployer of  the  property  or  money  involved,  and  by  so  doing  appro- 
priates the  property  or  money  to  his  own  use,  without  the  assent 
of  the  employer,  and  with  the  fraudulent  intent  to  so  appropriate 
the  same,  he  is  guilty  of  embezzlement  under  the  statuta 

2.  Corporation:^ Evidence.    The  allegation  of  the  information  that  the 

party  injured  is  a  corporation  is  sufficiently  sustained  by  proof 
that  it  is  a  de  facto  corporation.  Proof  of  the  regularity  of  the 
proceedings  to  incorporate  is  not  necessary. 

3.  Venue.    Under  this  clause  of  the  statute,  converting  rights  in  action 

to  one's  own  use  is  an  essential  element  of  the  crime.  The  venue 
is  properly  laid  in  the  county  where  the  purpose  is  formed  to  con- 
vert the  right  in  action,  and  the  decisive  stei>s  taken  to  carry  out 
that  purpose,  although  the  subject  of  the  right  in  action  is  situ- 
ated in  another  county. 

4.  Evidence  that  the  party  against  whom  the  right  in  action  existed 

was  solvent,  and  actually  paid  the  money  involved  as  directed  by 
the  defendant  in  adjustment  of  the  right  in  action,  is  sufficient 
prima  facie  evidence  of  value. 

(831) 
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6.  Election.  When  two  counts  of  an  information  Involve  substantially 
the  same  facts,  and  call  for  the  same  evidence  to  support  them, 
the  court  will  not  ordinarily  require  an  election  upon  which  count 
the  prosecution  will  proceed. 

6.  Instructions.    An  instruction  is  not  prejudically  erroneous  because 

it  states  some  of  the  elements  of  the  crime  charged  and  omits 
others,  when  the  other  elements  are  correctly  stated  and  defined 
in  other  instructions.  Instructions  must  not  contain  conflicting 
statements,  and  when  read  and  construed  together  must  correctly 
state  the  law. 

7.  Erroneous  Instructions.    An  Instruction  which  recites  some  of  the 

essential  elements  of  the  crime  charged  and  omits  others,  and 
tells  the  jury  that  the  things  recited  in  the  instruction  would  con- 
stitute the  crime,  is  erroneous  and  prejudicial,  even  though  there 
was  another  instruction  which  contradicts  it  and  correctly  states 
the  other  things  necessary  to  be  shown  to  constitute  guilt. 

8. .    In  a  prosecution  against  an  agent  for  embezzling  the  rights 

in  action  of  his  employer,  an  lnstrucJ4on  in  which  the  jury  are 
told  that  if  the  defendant  "received  credit  in  his  individual 
capacity"  for  a  right  in  action  of  the  employer  he  would  be  guilty 
of  embezzlement  is  erroneous.  Unless  the  act  is  done  with  a 
felonious  Intent,  and  results  in  depriving  the  employer  of  his 
money  or  property,  it  is  not  embezzlement* 

Error  to  the  district  court  for  Sarpy  county :  Abraham 
L.  Sutton,  Judge.    Reversed. 

Nelson  G.  Pratt  and  E,  S.  Nickerson,  for  plaintiff  in 
error. 

Norris  Brown,  Attorney  General,  and  William  T. 
Thompson,  contra. 

Sedgwick,  J. 

The  Fanners  Co-operative  Shipping  Association  was 
engaged  in  buying  grain  at  Gretna,  in  SaiT)y  county,  and 
in  shipping  and  selling  the  same.  The  defendant  Higbee 
was  in  charge  of  the  business  as  agent  of  this  company. 
The  George  A.  Adams  Grain  Company,  of  Omaha,  was 
indebted  to  the  Farmers  Co-operative  Shipping  Associa- 
tion for  grain,  which  the  defendant  as  the  agent  of  that 
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company  had  shipped  and  sold  to  the  Omaha  company. 
The  defendant,  who  is  plaintiff  in  error  here,  was  prose- 
cuted upon  a  cliarge  of  embezzlement;  the  information 
containing  two  counts.  Upon  the  first  count  he  was  found 
not  guilty.  The  charge  upon  which  he  was  convicted  is 
the  embezzlement  of  "a  certain  right  in  action,  to  wit,  a 
certain  indebtedness  then  due  and  owing  by  the  George  A. 
Adams  (3rain  Company,  of  Omaha,  Nebraska,  to  the  said 
Farmers  Co-operative  Shipping  Association,  for  grain 
shipped  to  said  George  A,  Adams  Grain  Company  by 
the  said  Farmers  Co-operative  Shipping  Association,  in  the 
amount  of  twenty-eight  hundred  nine  &  53-100  dollars 
($2,809.53)." 

1.  The  first  contention  made  is  that  the  indebtedness  of 
the  Omaha  company  to  his  employer  was  not  within  the 
meaning  of  the  statute  defining  tlie  crime  of  embezzlement 
and  providing  a  penalty  therefor.  It  is  said  in  the  brief : 
"The  plaintiff  is  charged  with  embezzling  a  right  in  ac- 
tion, an  indebtedness.  Just  how  the  plaintiff  could  ob- 
tain possession  of  an  indebtedness  we  are  at  a  loss  to 
know."  The  language  of  the  statute  is :  "If  any  oflBcer,  at- 
torney at  law,  agent,  clerk,  or  servant  of  any  incorporated 
company  or  joint  stock  company  shall  embezzle  or  con- 
vert to  his  own  use,  or  fraudulently  take  or  make  away 
with  or  secrete  with  intent  to  embezzle  or  fraudulently 
convert  to  his  own  use  without  the  assent  of  his  or  her 
employer  or  employers,  or  the  owner  or  ow^ners  thereof, 
any  money,  goods,  rights  in  action  or  other  valuable  secu- 
rity, or  effects  whatever,  belonging  to  any  other  persons 
•  *  *  every  such  person  so  offending  shall  be  punished 
in  the  manner  provided  by  law  for  feloniously  stealing 
property  of  the  value  of  the  article  so  embezzled."  Crim- 
inal code,  sec.  121.  The  evidence  in  this  case  tends  to 
show  that  tlie  defendant  as  managing  agent  of  the  com- 
pany was  in  the  control  of  its  business  in  buying  and 
shipping  grain,  and  in  collcH^-ting  the  proceeds  thereof  for 
the  company.  In  tliis  capacity  he  sold  grain  to  the  Omaha 
company,  and  instead  of  receiving  the  money  for  the  use 
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of  his  employer  as  his  agency  contemplated,  he  caused  the 
proceeds  to  be  applied  by  the  Omaha  company  to  the  ad- 
justment of  his  speculations  upon  the  board  of  trade. 
His  contention  now  seems  to  be  that  he  never  had  pos- 
session of  the  money,  nor  of  any  tangible  thing  that  could 
be  made  the  subject  of  emlnv^zlement.  Of  course,  if  he 
had  collected  the  money  for  his  employer,  as  it  was  his 
duty  to  do,  and  then  had  without  the  owner's  assent  used 
it  for  his  own  benefit  with  intent  to  defraud  the  owner, 
there  could  have  been  no  doubt  that  such  action  would 
have  constituted  embezzlement.  The  result  reached  by 
him  was  the  same,  so  far  as  his  individual  business  was 
concerned,  aB  it  would  have  been  if  he  had  first  collected 
the  money  and  used  it  in  adjusting  these  speculations.  At 
the  common  law  possession  was  a  necessary  element  of  the 
crime  of  larceny,  as  it  is  by  statute  of  embezzlement.  The 
distinction  between  the  two  crimes  depends  upon  the  na- 
ture of  the  possession  and  the  manner  of  obtaining  it,  and 
it  would  seem  that  a  mere  credit  was  not  the  subject  of 
larceny  at  common  law.  It  is  within  the  province  of  the 
legislature  to  define  crimes  and  provide  punisliment  there- 
for, and  to  determine  what  action  or  conduct  shall  b<' 
deemed  criminal  and  subject  to  punishment.  The  conten- 
tion upon  this  point  then  depends  upon  the  construction 
and  meaning  of  the  statute.  It  was,  of  course*,  competent 
for  the  legislature  to  make  the  act  of  defrauding  his  em- 
ployer, by  using  the  credits  of  the  employer  for  the  per- 
sonal benefit  of  the  agent  without  the  assent  of  the  em- 
ployer and  with  the  intent  to  defraud  the  employer,  crim- 
inal, and  to  provide  for  the  punishment  of  such  act  as 
embezzlement. 

What  is  meant  by  the  words  "rights  in  action"  as  used 
in  this  statute?  They  are  not  the  (*xact  eciuivalent  of 
choses  or  things  in  action.  Tlie  term  "chose  (or  thing)  in 
action"  is  used  in  contradiction  to  a  chose  or  thing  in 
possession.  It  is  used  when  the  title  to  the  money  or 
property  (the  thing)  is  in  one  person,  and  the  possession 
is  in  another.    The  word  "rights"  used  in  this  connection 
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is  a  broader  term.  The  legislature  seems  to  have  contem- 
plated that  an  agent  might  use  a  mere  claim  or  demand  in 
such  a  way  as  to  deprive  the  owner  of  the  thing  claimed, 
and  to  appropriate  it  to  his  (the  agent's)  own  use.  To 
do  this  with  intent  to  defraud,  and  without  the  assent  of 
the  owner,  is  made  embezzlement  by  this  statute.  Unless 
the  owner  is  deprived  of  the  thing  (the  money  or  prop- 
erty) involved  in  the  transaction,  there  can,  of  course,  be 
no  embezzlement.  McGormick  v,  Keith,  8  Neb.  142 ;  West- 
ern White  Bronze  Go.  v.  Portrey,  50  Neb.  801.  If  his  title 
to  the  property  is  not  impaired,  his  right  in  action  would 
still  remain.  Upon  the  trial  the  prosecution  introduced 
evidence  tending  to  show  that  the  speculations  upon  the 
board  of  trade,  in  which  these  funds  were-  used,  were  the 
individual  transactions  of  the  defendant.  It  was  admitted 
that  the  transactions  were  carried  upon  the  books  of  the 
Omaha  company  in  the  defendant's  name.  The  defendant 
testified  that  in  these  transactions  he  was  acting  for  his 
employer,  and  supposed  at  the  time  that  the  accounts  were 
Ko  kept.  The  jury  must  have  found  that  he  acted  for  him- 
self in  these  speculations,  and  that  his  manipulation  of 
the  accounts  of  his  employer  was  such  as  to  cancel  his 
employer's  claim  to  the  money  as  against  the  Omaha 
company,  and  so  deprive  his  employer  of  the  money  owing 
by  that  company.  The  evidence  upon  this  point  is  not 
entirely  satisfactorv',  and  the  point  is  not  discussed  in  the 
briefs.  Because  of  these  facts,  and  in  view  of  the  con- 
clusion reached  upon  another  feature  of  the  case,  we  do 
not  find  it  necessary  to  consider  this  matter  further.  It 
is  sufficient  to  say  that  we  consider  the  contention  of  the 
defendant  that  it  is  necessary  to  show  manual  possession 
and  conversion  of  the  money  claimed  untenable.  If  the 
agent  of  a  corporation  so  uses  the  rights  in  action  of  his 
employer  as  to  prevent  his  employer  from  asserting  those 
rights,  and  so  deprives  the  employer  of  the  property  or 
money  involved,  and  by  so  doing  appropriates  the  prop- 
erty or  money  involved  to  his  own  use,  without  the  assent 
of  the  employer,  and  with  the  fraudulent  intent  to  so  ap- 
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propriate  the  same,  he  is  guilty  of  embezzlement  under 
the  statutes 

2.  The  next  contention  is  that  there  is  no  competent 
proof  of  the  corporate  existence  of  the  Farmers  Co-oper- 
ative Shipping  Association.  There  seems  to  be  no  merit 
in  this  contention.  Articles  of  incorporation  of  this  com- 
pany were  rocuMvtHl  in  evidence,  and  they  appear  to  have 
been  filed  \\ith  the  county  clerk.  It  was  shown  that  the 
association  had  directors,  and  had  elected  officers  and  per- 
formed the  ordinary  functi(ms  of  a  corporation.  The  de- 
fendant contracted  with  this  board  of  directors,  and  car- 
ried on  the  busin(*s8  under  th(Mr  employment.  This  is 
ample  proof  of  a  de  facto  corporation,  and  is  all  that  is 
required.    Braithwaite  v.  State,  28  Neb.  832. 

3.  Under  this  clause  of  the  statute  converting  "rights 
in  action"  to  one's  own  use  is  an  essential  element  of  the 
crime.  The  defendant  was  in  Sarpy  county,  the  business 
of  his  eniployer  was  being  there  transacted  by  him,  and 
if,  by  his  actions  there,  he  so  converted  the  rights  in  ac- 
tion of  his  employ(T  as  to  violate  this  statute,  the  prosecu- 
tion for  the  offense  was  rightly  brought  in  that  county. 
The  objection  that  the  courts  of  Sarpy  county  had  no 
jurisdiction  of  this  case  was  rightly  overruled. 

4.  The  evidence  shows  that  tlie  Omaha  company  was 
solvent,  and  that  the  claim  of  the  employer  wa«  actually 
applied  to  the  adjustment  of  the  deals  upon  the  board  of 
trade.  This  is  sufficient  proof  of  value  of  the  rights  in 
action  converted. 

5.  The  two  counts  of  the  information  involved  the  same 
facts,  and  called  for  the  same  evidence  to  support  them. 
The  court  thert^fore  did  not  err  in  refusing  to  require  the 
state  to  elect  upon  which  count  it  would  proceed. 

6.  In  the  sixth  instruction  given  by  the  court  to  the 
jury  some  of  the  elements  of  the  crime  of  embezzlement 
are  stated,  and  it  is  contended  that  the  instruction  is  de- 
fective in  that  it  omits  other  essential  elements  of  the 
crime.  To  this  contention,  it  is  replied  by  the  state  that 
these  elements  are  defined  in  other  instructions,  and  that 


Vol.  74]  SEPTEMBER  TERM,  1906.  337 


Hlgbee  r.  State. 


the  instructions,  taken  as  a  whole,  are  for  that  reason  not 
objectionable.  This  would  appear  to  be  a  sufficient  an- 
swer to  the  objection  that  is  made  to  this  instruction,  but 
the  same  objection  is  made  to  the  thirteenth  instruction 
given  by  the  court,  and  this  objection  is  not  so  satisfac- 
torily answered.  The  thirteenth  instruction  is  as  follows : 
^TTou  are  instructed  that  if  you  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  within 
three  years  prior  to  the  filing  of  the  information  in  this 
case,  and  within  the  time  charged  in  the  information,  was 
the  agent  of  the  Farmers  Co-operative  Shipping  Associa- 
tion, an  incorporated  company,  and  that  while  such  agent 
he  disposed  of,  or  caused  to  be  disposed  of,  any  money  or 
right  in  action  of  the  said  Farmers  Co-operative  Shipping 
Association,  or  secured  credit  for  the  same  in  his  individ- 
ual capacity  and  for  his  own  use,  or  for  the  use  of  any 
other  person  except  the  said  Farmers  Co-operative  Ship- 
ping Association,  without  the  assent  of  the  said  Farmers 
Co-operative  Shipping  Association,  that  would  constitute 
embezzlement  of  such  money  or  right  in  action,  as  the 
case  may  be;  and  it  would  make  no  difference  whether  the 
amount  embezzled,  if  any,  was  disposed  of  in  the  manner 
above  indicated  in  one  transaction,  at  one  particular  time, 
OP  consisted  of  a  continuous  series  of  acts.^^  The  jury 
were  tol^  by  this  instruction  that,  if  they  found  from  the 
evidence,  beyond  a  reasonable  doubt,  certain  facts,  "that 
would  constitute  embezzlement."  Did  it  omit  essential 
elements  of  the  crime  charged?  To  constitute  embezzle- 
ment there  must  be  a  fraudulent  intent  on  the  part  of  the 
accused  to  convert  the  property  to  his  own  use.  The  de- 
fendant must  have  made  an  intentionally  wrong  disposal 
of  the  property,  indicating  a  design  to  cheat  and  defraud 
the  owner.  The  instruction  omits  an  essential  element  of 
the  crime  of  embezzlement — the  felonious  intent  Not 
even  the  word  "wrongful"  was  used  in  characterizing  the 
defendant's  acts.  If  the  defendant  did  everything  stated 
in  the  instruction,  he  would  not  be  guilty  of  embezzlement. 
The  attorney  general  does  not  defend  this  instruction^  but 
25 
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contends  that,  when  it  is  read  in  connection  with  other 
portions  of  the  eharjre,  the  error,  if  any,  is  cured.  It  is 
true  that  instructions  will  be  construed  to^etlier,  and  the 
charge  considered  as  a  whole;  hut  it  is  firmly  established 
that  "an  instruction  wheri^hy  the  whole  case  is  attempted 
to  be  covei-ed,  but  which  omits  an  essential  element,  is 
erroneous  and  is  not  cured  by  another  instruition  which 
covers  the  point."  Dobson  i\  Htaie,  61  Neb.  585;  Bery- 
eron  v.  State,  53  Neb.  752;  McAhcr  v.  State,  46  Neb.  116; 
Barnes  v.  State,  40  Neb.  545.  The  instruction  condemned 
in  Dobson  v.  Stair,  supra,  is  similar  to  the  one  in  the  cas(» 
at  bar.  It  purixuttnl  to  define  larceny,  but  omitted  the 
felonious  inti^ut,  Noiival,  C.  J.,  speaking  for  the  court, 
said:  *4^>'  tliis  instruction  the  court  attempted  to  cover 
the  whole  case.  If  it  omitted  an  essential  element  of  lar- 
ceny, the  giving  it  was  error.  ♦  ♦  ♦  This  is  true,  even 
though  another  instruction  may  include  the  element 
omitted  in  the  one  by  which  the  court  attempts  to  state  to 
the  jury  the  essential  ingrcnlients  of  the  crime." 

The  instruction  also  tells  the  jury  that,  if  the  defendant 
"secured  credit  in  his  individual  capacity  and  for  his  own 
use"  for  any  right  in  action  of  his  employer,  he  would 
be  guilty  of  embezzlcnnont.  It  is  clear  that,  unU^s  by 
securing  this  credit  for  himself  he  deprived  his  employer 
of  the  right  in  action,  by  destroying  or  aliei^^ting  his 
title  to  the  subject  of  that  right,  and  unless  he  did  this, 
W'ith  the  felonious  int(»ntion  of  so  depriving  his  employer, 
he  could  not  be  guilty  of  embezzlement.  For  these  rea- 
sons, this  instruction  was  erroneous,  and  the  verdict  can- 
not be  support(^d. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Bevbrsed. 
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RiOHABD  S.  HORTON,  TRUSTEE,  V.  WlLLIAM  HAYDEN  BT  AL. 

Filed  September  20,  1905.    No.  14.169. 

Petition:  Sttfficisnot:  Stare  Decisis.  In  an  action  to  recover  money 
that  has  been  paid  to  defendant  pursuant  to  a  Judgment  in.  man- 
damus which  was  afterwards  reversed,  a  petition  which  alleges 
only  th^  payment  of  the  money  in  obedience  to  the  writ,  and  the 
subsequent  reversal  of  the  Judgment  in  mandamus*  without  alle- 
gations of  fact  showing  that  the  plaintift  is  Justly  efntitled  to  the 
money  in  controversy,  does  not  state  a  cause  of  action.  A  Judg- 
ment overruling  a  motion  for  restitution  in  the  mandamus  pro- 
ceeding ux>on  the  ground  that  under  the  circumstances  of  the  case 
the  respondent  was  not  entitled  to  an  order  of  restitution,  and 
that  his  remedy  was  in  an  action  at  law  to  establish  his  right  to 
the  money,  will  be  adhered  to.  The  rule  of  stare  decisis  will  be 
applied. 

Error  to  the  district  court  for  Douglas  county :  Lbb  S. 
ESTBLLB,  Judge.    Affirmed. 

Hamilton  &  Maxwell  and  Richard  S.  Horton^  for  plain- 
tiflf  in  error. 

Bmyth  d  Smithy  contra. 

Sedgwick,  J. 

The  facts  underlying  this  controversy  are  stated  some- 
what in  detail  in  the  opinion  in  State  v,  Horton^  70  Neb. 
334.  The  ordef  of  the  district  court  sustaining  the  motion 
of  the  respondent  there  to  compel  Hayden  Brothers  to 
make  restitution  was  reversed,  and  the  cause  remanded 
to  the  district  court,  with  instructions  to  dismiss  the  pro- 
ceedings. The  motion  for  rehearing  was  overruled  in  an 
opinion  which  may  be  found  in  70  Neb.  343.  It  was  there 
held  that  the  general  rule  announced  in  Eicr  v.  Anheuser- 
Btisch  Brewing  Ass^n,  60  Neb.  320,  that  "upon  the  re- 
versal of  a  judgment  whtch  has  been  executed  it  is  the 
duty  of  the  court  to  compel  restitution,"  was  not  of  uni- 
versal application,  and  that  restitution  is  not  in  all  cases 
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a  matter  of  absolute  right.  It  rests  in  the  sound  discre- 
"tion  of  the  court.  It  was  said  that  under  the  circum- 
stance's of  this  cas(»  ^*the  court  would  not,  in  this  summary 
procecMlinjj^,  order  a  return  of  the  money  in  controversy," 
and  that  ^'this-  was  not  a  proper  case  in  which  to  sum- 
marily order  a  return  of  the  money  before  the  rights  of 
the  parties  had  been  adjudicated  in  an  action  at  law.*'  70 
Neb.  343. 

The  petition  in  the  case  at  bar  counted  solely  upon  the 
allegation  that  the  money  had  been  obtained  by  Hayden 
Brothers  from  the  exposition  company  by  the  operation 
of  the  writ  of  mandamus,  and  that  the  order  allowing  the 
writ  of  mandamus  had  bc*en  reversed,  and  that  cause  dis- 
missed. There  was  no  allegation  of  any  facts  from  which 
it  could  be  found  that  Hayden  Brothers  were  justly  in- 
debted to  the  exposition  company  or  to  the  trustee  in 
bankruptcy.  It  was  determined  in  the  former  decisions 
cited  that  allegations  identically  the  same  as  those  con- 
tained in  this  petition  did  not,  under  the  circumstances 
disclosed  in  that  case,  entitle  the  trustee  in  bankruptcy 
to  any  relief.  We  were  satisfied,  then,  with  the  conclusion 
reached,  and  we  see  no  ground  now  to  change  our  views. 
The  district  court  sustained  a  general  demurrer  to  the 
petition,  and  the  plaintiff  electing  to  stand  upon  the  peti- 
tion, the  action  was  dismissed. 

This  judgment  of  the  district  court  was  right,  and  is 


Affirmed. 


James  Connolly  v.  State  of  Nebraska. 

FnxD  SSPTBMBEB  20,  1905.      No.  13,867. 

1.  Instrttctions:  Review.  It  Is  not  error  to  refuse  to  give  instructlonB 
requested  by  the  defendant  on  the  law  of  self-defense,  if  the  court 
has  already  by  instructions  given  on  his  own  motion  properly  wib- 
mitted  that  question  to  the  Jury. 
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2. :  ,    It  is  not  error  to  refuse  an  Instruction  correct  in 

principle,  where  the  evidence  is  not  such  as  to  make  it  applicable. 

3.  Improper  Statements  of  Counsel:  Review.  Alleged  improper  state- 
ments of  counsel,  made  while  arguing  a  case  to  the  jury,  to  be 
available  on  error,  must  have  been  objected  to  at  the  time  they 
were  made  and  the  ruling  of  the  court  invoked  thereon;  and  the 
record  of  such  statements,  together  with  the  objections  thereto 
and  the  ruling  of  the  court  therecm,  must  be  preserved  in  the  bill 
of  exceptions. 

Ebbob  to  the  district  court  for  Sioux  county :  WUiUAM 
H.  Whstoveb,  Judge.    Affirmed. 

B.  G.  Nolemanj  Fred  Wright,  Orant  Chithrie  and  M.  F. 
Harrington^  for  plaintiff  in  error. 

Frank  N.  Praut,  Attorney  Oeneral,  and  Norris  Braton, 
contra. 

BABNES;  J. 

On  the  15th  day  of  March,  1904,  the  plaintiff  in  error, 
James  Connolly,  shot  and  killed  one  Henry  H.  Miller,  in 
Bioux  county,  in  this  state.  He  was  tried  for  the  crime  on 
an  information  charging  him  with  murder  in  the  first 
degree,  and  was  found  guilty  of  manslaughter.  From  a 
judgment  sentencing  him  to  imprisonment  in  the  state 
penitentiary  for  a  term  of  eight  years  he  prosecutes  error. 
On  the  trial  it  was  admitted  by  the  accused  that  he  shot 
and  killed  the  deceased,  and  he  defended  himself  against 
such  action  on  the  ground  of  justifiable  homicide.  There 
iire  seventeen  assignments  of  error  in  his  petition,  but  in 
his  brief  and  on  the  oral  argument  only  three  of  them 
were  relied  on  for  a  reversal  of  the  judgment  of  the  trial 
court  The  record  discloses  that  the  accused  introduced 
some  evidence  tending  to  show  that  the  deceased  was  a 
man  of  violent  temper  and  quarrelsome  disposition ;  that 
he  had  made  some  threats  against  the  accused,  both  com-, 
municated  and  uncommunicated ;  that  the  accused  had 
been  well  and  intimately  acquainted  with  the  deceased  for 
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about  twelve  years,  and  that  the  deceased  was  approach- 
ing him  in  a  threatening  manner  at  the  time  he  fired  the 
fatal  shot 

It  is  contended  that  the  court  erred  in  refusing  to  give 
the  jury  an  instruction,  tendered  by  the  accused,  sub- 
mitting his  theory  of  self-defense.  The  instruction  ten- 
dered specifically  directed  the  attention  of  the  jury  to  the 
evidence  tending  to  show  the  bad  character  and  violent 
temper  of  the  deceased.  This  instruction  was  refused  for 
the  reason,  as  stated  by  the  trial  court,  that  he  had  al- 
ready instructed  the  jury  on  his  own  motion  in  relation 
to  that  matter.  The  record  discloses  that  paragraphs 
fifteen  and  sixteen  of  the  court's  instructions  properly  sub- 
mitted the  question  of  self-defense  as  applied  to  the  evi- 
dence above  mentioned.  In  the  latter  part  of  paragraph 
sixteen  the  court  said:  "The  rule  in  such  cases  is  this: 
What  would  a  reasonable  person,  a  person  of  ordinary 
caution,  judgment  and  observation,  in  the  position  of  the 
defendant,  seeing  what  he  saw,  and  knowing  what  he 
knew,  suppose  from  this  situation  and  these  surroundings? 
If  such  reasonable  person,  so  placed,  would  have  been 
justified  in  believing  himself  in  immediate  danger,  then 
the  defendant  would  be  justified  in  believing  himself  in 
such  peril,  and  in  acting  upon  such  appearance.''  Having 
given  the  instruction  above  quoted,  the  court  properly  re- 
fused to  give  the  instruction  tendered  by  the  accused. 
Where  the  substance  of  an  instruction  asked  for  has  been 
given  by  the  court  on  his  own  motion,  the  party  tendering 
the  instruction  cannot  complain  of  its  rejection  by  the 
court  Biish  V,  State,  47  Neb.  642;  Carroll  v.  State,  53 
Neb.  431. 

The  accused  further  contends  that  he  had  the  right  to 
shoot  and  kill  the  deceased  in  order  to  prevent  the  com- 
mission of  a  felony,  and  that  the  court  erred  in  refusing 
to  give  an  instruction  tendered  by  him  presenting  that 
theory  of  his  defense  to  the  jury.  In  order  to  determine 
this  question,  it  is  necessary  for  us  to  give  at  leairt  a 
summary  statement  of  what  was  shown  by  the  evidence 
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iBtroduced  at  the  trial.  It.  appears  that  the  accused  had 
in  some  manner  obtained  possession  of  a  steer  claimed  by 
the  deceased ;  that  he  had  had  possession  of  the  animal  for 
gome  length  of  time  prior  to  th^  tragedy;  that  the  de- 
ceased had  knowledge  of  his  possession  of  the  animal,  and 
that  on  the  14th  day  of  March,  1904,  the  accused  and  the 
deceased  were  in  the  town  of  Alliance;  that  the  accused 
there  learned  that  the  deceased  was  going  to  get  the  steer, 
and  thereupon  he  started  for  his  ranch,  rode  nearly  all 
night,  and  arrived  at  home  at  about  three  o'clock  on  the 
morning  of  the  15th;  that  before  noon  of  that  day  he 
armed  himself  with  a  Winchester  rifle,  mounted  what  was 
called  a  "buckskin"  pony,  rode  to  the  ranch  of  his  neigh- 
bor, Swanson,  w^here  the  steer  then  was,  drove  it  home 
and  placed  it  in  his  own  herd.  About  noon  of  the  14th 
inst  the  deceased,  accompanied  by  one  Harry  Dash, 
started  on  horseback  from  Alliance  to  find  and  bring 
away  the  steer  in  (luestion.  On  the  first  day  after  leaving 
Alliance  they  reached  the  ranch  of  oni*  Ellmore,  about 
nineteen  miles  west  and  a  little  south  of  that  place.  They 
stayed  there  over  night,  and  left  Ellmore's  ranch  the  morn- 
ing of  the  15th,  at  seven  o'clock.  From  there  they  went 
to  what  is  called  the  "Swanson  Ranch,"  which  they 
reached  in  the  forenoon.  They  looked  over  the  cattle  on 
the  Swanson  ranch  in  search  of  the  steer,  but  did  not 
find  it.  At  that  time  they  saw  a  man  driving  an  animal 
away.  The  man  was  riding  a  buckskin  horse,  and  was 
going  in  an  easterly  direction  toward  the  ranch  of  the 
accused.  Thereupon  the  deceased  and  Dash  started  in 
the  direction  of  Connolly's  place,  which  was  distant  about 
a  mile  and  a  half  southeast.  After  arriving  at  the  ranch 
they  looked  among  the  cattle,  and  there  found  the  animal 
they  were  searching  for.  After  finding  the  st(?er,  they  rode 
over  south  of  the  ranch,  and  then  east,  and  then  came  back 
to  the  windmill  situated  near  the  barn.  It  appears  that 
their  purpose  in  riding  about  the  ranch  was  to  find  the 
accused.  Not  finding  him,  the  deceased  went  up  to  the 
ranch  house  to  see  one  Rea,  who  was  working  there,  to 
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get  some  grain  for  tlio  liorst^s.  Afterwards  he  came  back, 
and  about  this  time  tlw.y  notietnl  a  buckskin  horse  down 
in  the  draw  by  some  boulders  or  rocks,  the  reins  of  the 
horse's  bridle  being  fastened  to  the  rocks.  They  then  rode 
down  to  where  the  horse  was  standing,  but  saw  nothing 
ojf  the  accused  at  that  time.  They  then  rode  back  to  the 
corral,  and  put  their  horses  in  the  bam,  where  they  fed 
them.  After  coming  out  of  the  barn,  they  saw  the  ac- 
cused on  a  knoll  southeast  of  the  corral,  about  200  yards 
distant,  in  a  crouching  position  on  his  hands  and  knees, 
apparently  crawling  on  the  ground  and  looking  toward 
them.  It  appeared  to  them  that  he  crouched  lower  after 
he  saw  they  were  looking  his  way.  ^Mien  the  deceased 
saw  Connolly,  he  started  to  go  out  where  he  was.  When 
he  came  within  50  or  60  yards  of  him,  the  accused  fired 
the  shot  that  almost  instantly  killed  the  deceased.  It  ap- 
pears that  during  all  the  time  intervening  between  the 
time  Miller  left  the  bam  and  until  he  was  shot  by  the  ac- 
cused he  was  seen  and  observed  by  Ilarry  Dash;  that  he 
was  a  one-armed  man,  63  years  of  age,  and  at  the  time  of 
the  trag<Hly  had  no  weapon  of  any  kind  on  his  person. 
The  evidence  of  the  state  shows  that  before  the  shot  waa 
fired  no  ronv(Tsation  had  taken  place  between  the  de- 
ceased and  the  accused;  and  that  immediately  before  the 
shot  was  fired  the  arm  of  the  deceased  was  swin.i«:ing  by 
his  sida  It  further  appears  that  the  accus(Ml,  after  he 
had  shot  the  deceased,  immediately  left  the  scene  of  the 
tragedy. 

The  foregoing  facts  are  not  disputed,  except  in  so  far 
as  the  evidence  of  the  accused  differs  from  the  evidence  of 
the  state  as  to  what  took  place  at  the  time  the  tragedy  oc- 
curred. Connolly  testified  in  his  own  behalf,  in  sub- 
stance, as  follows:  "I  looked  up.  I  had  taken  ofif  my 
shoes  to  take  some  cactus  out,  or  my  boot,  rather,  and  I 
looked  and  saw  Mr.  Miller  in  about  50  or  60  feet  of  me. 
He  said :  'What  are  you  doing  there?'  And  I  said :  *I  am 
here  attending  to  my  business.  What  are  you  doing  here?' 
He  said:    'I  am  here  after  that  steer  (pointing  to  where 
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there  was  a  bunch  of  cattle).'  I  said:  ^hat  is  my  steer. 
Miller,  and  you  can't  take  him  without  you  have  an 
officer,  or  a  writ  of  replevin.'  He  was  walking  right 
along  toward  me,  slowly.  He  said :  ^You  go  in  the  house 
and  stay  there  until  I  take  this  steer.'  I  said :  *I  will  do 
no  such  thing.  I  will  stay  here  and  see  that  you  don't 
take  the  steer.'  He  said :  ^Damn  you,  I  will  fix  you  right 
here.'  He  run  his  hand  in  his  pocket,  and  ran  right 
toward  me.^  When  he  was  within  about  20  feet  (my  gun 
was  lying  beside  me),  I  jerked  it  up  and  shot  quick,  like 
that." 

It  is  apparent  from  the  forgoing  evidence,  given  by  the 
accused  himself,  that  at  the  time  he  fired  the  fatal  shot  the 
deceased  was  neither  in  the  act  of  committing,  nor  was  he 
about  to  commit,  a  felony.     He  was  not  attempting  to 
take  possession  of  the  steer  in  question,  and  even  if  he 
had  made  such  an  attempt,  openly  and  under  a  claim  of 
ownership,  he  would  not  have  been  guilty  of  a  felony. 
Nay,  more  than  that,  even  if  he  had  succeeded  in  taking 
forcible  possession  of  the  steer  under  a  bona  fide  claim  of 
ownership   (and  it  is  not  shown  or  contended  that  his 
claim  was  not  made  in  good  faith),  he  would  not  have 
been  guilty  of  a  felony.    His  offense,  at  most,  would  have 
been  no  more  than  a  trespass.    So  the  evidence  of  the  ac- 
cused did  not  even  tend  to  support  his  claim  that  he  fired  * 
the  fatal  shot  to  prevent  the  commission  of  a  felony.    It 
is  true  that  the  defendant  in  a  criminal  case  is  entitled 
to  have  his  theory  of  his  defense  submitted  to  the  jury  by 
proper  instructions.    But  there  must  be  at  least  some  evi- 
dence to  support  such  a  theory  before  it  can  be  submitted. 
There  was  no  evidence  in  this  case  which  would  support 
the  instruction  tendered,  and  it  was,  for  that  reason,  prop- 
erly refused. 

Lastly,  it  is  contended  that  a  new  trial  should  be 
granted  for  misconduct  of  the  prosecuting  attorney.  We 
find  attached  to  the  transcript  a  couple  of  affidavits  made 
by  counsel  for  the  accused,  in  which  are  set  forth  certain 
statements  allied  to  have  been  made  by  the  county  at- 
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tomey  in  arguing  the  case  to  the  jury.  These  statements 
OP  strictures,  however,  if  they  may  be  called  such,  were 
of  a  mild  nature,  and  it  is  doubtful  if  they  were  at  all 
prejudicial  to  the  rights  of  the  accused.  Again,  the  record 
fails  to  show  that  they  were  objected  to,  or  that  the  trial 
court  was  asked  to  make  any  ruling  thereon.  To  make 
such  statements  available,  they  must  -be  preserved  in  the 
form  of  a  bill  of  exceptions.  Wright  v.*  State,  45  Neb. 
U;Korth  v.  State,  46  Neb.  QZl;^olt  v.  State,  62  Neb.  134. 
The  aflldavits  above  mentioned  are  not  preserved  in  or 
made  a  part  of  the  bill  of  exceptions,  as  required  by  the 
authorities  above  cited,  and  for  that  reason  we  have  no 
authority  to  consider  them. 

Prom  an  examination  of  the  whole  record  we  are  satis- 
fied that  the  accused  was  given  a  fair  and  impartial  trial. 
Indeed,  every  doubtful  proposition  seems  to  have  been  re- 
solved in  his  favor.  He  was  allowed  to  introduce  evidence 
of  the  character  and  disposition  of  the  deceased,  without 
regard  to  its  competency,  and  we  are  impressed  with  the 
idea  that  the  evidence  in  this  case  would  have  sustained 
a  conviction  for  a  higher  degree  of  crime  than  man- 
slaughter. In  fact,  it  is  apparent  that  the  accused  ought 
to  be  well  satisfied  with  the  verdict  of  the  jury  and  the 
judgment  and  sentence  of  the  court. 

There  being  no  reversible  error  in  the  record,  the  judg- 
ment of  the  district  court  is  hereby 

Affirmed. 


James  Young  v.  State  of  Nebraska. 

Fujed  Seftembeb  20,  1905.      No.  14,119. 

1.  Homicide.  Where  one  Is  assailed  in  his  home  or  domicile,  or  the 
home  is  attacked,  he  may  use  such  means  as  are  necessary  to  repel 
the  assailant  from  the  house,  or  prevent  his  forcible  entry  or  ma- 
terial injury  to  the  home,  even  to  the  taking  of  life;  hut  a  homi- 
cide in  such  a  case  would  not  be  justifiable,  unless  the  Slayer,  in 
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the  careful  and  proper  use  of  his.,  faculties,  l>ona  flde  believes,  and 
has  reasonable  ground  to  believe,  that  the  killing  is  necessary  to 
repel  the  assailant  or  prevent  his  forcible  entry. 

2.  Domicile.  A  box  stall  at  a  fair  ground  provided  with  Inside 'fasten- 

ings to  its  doors,  which  is  prepared  and  used  by  a  man  as  his 
office  and  sleeping  apartment,  the  place  where  he  resides,  he  hav- 
ing no  other  place  of  abode,  and  which  contains  his  clothing,  his 
money,  and  all  of  his  belongings,  is  in  legal  effect  his  home  or 
domicile. 

3.  Harder:  Defense:  Instbucttons.    Where  a  defendant  charged  with 

the  crime  of  murder  admits  the  lulling,  defends  his  action  as  Jus- 
tifiable in  defense  of  his  person  and  his  domicile,  and  introduces 
competent  evidence  tending  to  establish  his  theory  of  the  homi- 
cide, he  is  entitled  to  have  the  Jury  Instructed  on  the  law  of  such 
defense. 

4.  Criminal  Law:  Instructions.    It  is  the  duty  of  the  trial  Judge,  par- 

ticularly in  criminal  actions,  to  instruct  the  Jury  as  to  the  rules 
of  law  governing  the  disposition  of  the  cause,  whether  he  is  re- 
quested to  do  so  or  not;  and  if  a  charge  to  a  Jury,  by  omission  tX) 
instruct  on  certain  points,  in  effect  withdraws  from  their  consid- 
eration an  essential  issue  of  the  case,  it  is  erroneous. 

Ebbor  to  the  district  court  for  Lancaster  county: 
Edwaed  p.  Holmes,  Judge.    Reversed. 

R.  D.  Steams,  W.  W.  Towle  and  W.  P.  McCreary,  for 
plaintiff  in  error. 

Norris  Brown,  Attorney  General,  and  William  T. 
Thompson,  contra. 

Barnes,  J. 

James  Young,  who  will  hereafter  be  called  the  accused, 
was  tried  in  the  district  court  for  Lancaster  county  on  an 
information  charging  him  with  murder  in  the  first  degree 
for  the  killing  of  one  Samuel  Winter.  He  was  found 
guiliy  of  murder  in  the  second  degree,  and  was  sentenced 
to  imprisonment  in  the  state  penitentiary  for  a  term  of 
fifteen  years,  and  from  that  sentence  he  prosecutes  error. 

It  appears  from  the  evidence  that  the  accused  was  lo- 
cated at  the  State  Fair  grounds,  near  the  city  of  Lincoln, 
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during  the  summer  of  1904,  and  there  had  charge  of  some 
trotting  horses  owntnl  by  one  Brownell;  that  he  was 
authorized  to  employ  assistants,  and  had  full  power  to 
discharge  them ;  that  he  prei)ared  one  of  the  stalls  at  the 
grounds  for,  and  used  it  as,  his  office  and  sleeping  apart- 
ment, having  provided  its  doors  with  inside  fastenings, 
consisting  of  hooks  and  staples ;  that  during  the  summer, 
and  up  to  about  the  Ist  of  September,  he  had  in  his  serv- 
ice Max  Wagner,  Samuel. Winter  (the  deceased),  and  a 
colored  man  of  the  name  of  Milt  Basil.  It  further  appears 
that  on  or  about  the  last  day  of  August  he  discharged 
Winter,  and  on  the  evening  of  September  1st  met  him  in 
the  city  of  Lincoln,  and  paid  him  his  wages,  giving  him 
|4  more  than  was  his  due;  and  the  deceased  at  that  time 
declared  his  intention  to  go  to  Denver,  Colorado.  The 
accused  thereafter  returned  to  the  fair  grounds  in  com- 
pany with  one  John  Wright,  arriving  there  about  mid- 
night. After  drinking  some  coflfee  at  a  lunch  counter,  he 
went  to  the  stalls  where  the  horses  which  he  had  charge  of 
were  kept,  and  ascertained  that  tin  v  had  not  been  prop- 
erly cared  for.  For  this  neglect  he  found  some  fault  with 
Wagner  and  Basil,  but  no  serious  difticnlty  occurred  be- 
tween them.  He  then  went  to  his  sleeping  apartment.  He 
claims  that  before  going  to  bed  he  heard  some  persons, 
whom  he  recognized  by  their  voices  as  Wagner  and  the 
deceased,  talking  about  "doing  him  up,"  as  he  expressed 
it.  He  thereupon  went  down  the  line  of  stalls  to  where 
one  Vorhees  was  lying  on  a  cot,  and  told  him  not  to  go 
to  sleep,  as  he  feared  there  would  be  trouble.  He  then 
returned  to  his  apartment,  placed  his  revolver  under  his 
pillow,  undress<xl,  and  went  to  bed.  Shortly  afterwards, 
and  about  two  o'clock  on  the  morning  of  September  2d, 
Wagner  and  the  deceased  forced  open  the  doors  and  en- 
tered the  stall  where  the  accused  was  sleeping.  The  evi- 
dence is  conflicting  as  to  what  was  there  said  and  done 
by  them.  The  accused,  however,  admits  that  he  seized 
his  revolver  and  fired  three  shots  at  them,  or  in  their 
direction,  with  the  result  that  Wagner  was  wounded  in 
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the  arm,  and  the  deceased  was  shot  in  the  hip,  the  ball 
entering  the  abdomen,  thus  giving  him  a  wound  which 
caused  his  death.  At  the  trial  it  was  the  theory  of  the 
defense  that  the  accused  was  justified  in  firing  the  fatal 
shot  in  defense  of  his  domicile  and  his  person,  and  at  the 
conclusion  of  the  testimony  he  tendered  certain  instruc- 
tions fairly  submitting  that  defense  to  the  jury,  and  re- 
quested the  court  to  give  them.  They  were  refused,  and 
he  excepted  to  such  refusal.  It  further  appears  that  the 
court  failed  to  instruct  the  jury  on  the  law  of  this  tlieory 
of  the  defense  on  his  own  motion,  and  such  refusal  and 
failure  to  instruct  are  now  assigned  as  grounds  for  a 
reversal  of  the  judgment  of  the  trial  court. 

It  is  well  settled  in  this  state  that  it  is  the  duty  of  the 
trial  judge,  particularly  in  criminal  actions,  to  instruct 
the  jury  as  to  the  rules  of  law  governing  the  disposition 
of  the  cause,  whether  he  is  reqilested  to  do  so  or  not;  and 
if  a  charge  to  a  jury,  by  omission  to  instruct  on  certain 
points,  in  effect  withdraws  from  the  consideration  of  the 
jury  an  essential  issue  of  the  case,  it  is  erroneous.  Pjarrou 
V.  State ^  47  Neb.  294 ;  Dolan  v.  State,  44  Neb.  643;  Long  v. 
State,  23  Neb.  33.  The  first  question,  then,  for  us  to  de- 
termine is :  Was  the  stall  or  apartment  occupied  by  the 
accused  in  a  legal  sense  his  domicile  at  the  time  he  fired 
the  fatal  shot? 

It  appears  from  the  evidence  that  the  accused  was  a 
single  man,  and  it  was  not  shown  that  he  had  any  home 
or  place  of  abode  other  than  the  one  where  the  tragedy 
occurred.  The  evidence  also  shows  that  he  came  there 
with  BrownelFs  horses  early  in  the  spring  of  1904  and 
had  lived  there  continuously  from  that  time  until  the 
shooting  took  place;  that  he  had  fixed  up  box  stall  No.  47 
for  his  office  and  sleeping  room,  and  had  put  inside  fas- 
tenings on  the  dcjrs;  that  he  had  therein  his  bed,  his 
trunk,  all  of  his  clothing,  his  money,  and  the  harness, 
boots  and  other  things  used  uy  him  in  training  and  racing 
the  horses  which  were  in  his  chaise.  In  fact,  it  was  the 
only  home  he  had.    It  was  the  place  where  he  lived,  his 
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only  place  of  residence.  Text  writers,  so  far,  have  been 
unable  to  agri^e  upon  a  legal  definition  of  the  word 
"domicile/'  or  rather  as  to  what  is  a  man's  domicile.  We 
find,  however,  in  14  Cyc.  834,  a  quotation  from  Smith  v. 
Croom,  7  Fla.  81,  defining  the  word  as  follows: 

"We  like  this  conception  of  the  word  home,  which  con- 
stitutes the  commanding  element  of  the  definition  given 
in  the  Koman  law,  as  well  as  those  given  by  two  modern 
jurists.  It  is  the  word  whose  essential  m(»auing  comes 
up  fully  to  our  idea  of  domicile.  It  is  a  word  which  ad- 
mits not  of  qualification.  To  speak  of  a  permanent  home 
is  to  perpetrate  a  tautology.  To  sinnik  of  a  temporary 
home  is  to  involve  a  contradiction  of  terms.  It  is  a  word 
which  finds  its  true  interpretation  in  the  instincts  of  our 
nature.  It  is  a  word  the  full  meaning  of  which  is  of 
universal  application;  it  is  uiiderstood  alike  by  the  de- 
graded savage  and  the  classic  Greek — by  the  republican 
serf  and  the  refined  Koman.  Wherever  that  spot  is  found, 
there  the  law  fixes  the  domicile." 

This  definition  seems  to  b(^  a  reasonable  one,  and  it  fully 
meets  with  our  approval.  The  word  domicile  or  dwelling 
has,  in  cases  like  the  one  at  bar,  received  a  most  liberal 
construction.  In  Pond  v.  People,  8  Mich.  149,  a  building 
36  feet  distant  from  a  man's  house,  used  for  prc^serving 
nets  employed  in  the  owner's  ordinary  occupatioa  of  a 
fishernmn,  and  also  as  a  permanent  dormitory  for  his 
servants,  was  held  to  be  in  law  a  part  of  his  dwelling  or 
domicile.  So,  bearing  in  mind  the  rule  '*that  no  man 
shall  be  deemed  to  be  without  a  domicile"  (14  Cyc.  836), 
we  are  of  opinion  that  the  place  where  the  shooting  oc- 
curred was,  within  the  meaning  of  the  law,  the  domicile 
of  the  accused. 

This  brings  us  to  the  question:  Was  there  competent 
evidence  introduced  on  the  trial  tending  to  sliow  that  the 
accused  killed  the  deceased  in  defense  of  his  person  and 
his  dcmiicile?  The  defendant  was  sworn  and  t(»stified  in 
his  own  behalf,  in  substance,  as  follows:  "And  after  I 
went  to  bed  I  laid  quite  a  while,  and  I  knew  Max  was 
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drinking,  and  I  knew  his  disposition  when  he  was  drink- 
ing; he  was  notoriously  bad  tempered.  After*  a  while  I 
thought  it  was  just  more  talk  than  anything  else,  so  I 
covered  up,  and  was  just  about  half  asleep,  and  they  came 
around  to  the  door.  I  heard  some  one  speak.  I  woke  up 
and  lit  the  lantern,  and  some  of  them  was  over  against 
the  door.  I  said:  ^Whoever  that  is,  go  away  from  the 
door.'  And  just  at  that  the  door  was  jerked  open.  The 
foot  of  my  cot  came  right  up  to  the  door,  liko  this  (indi- 
cating).   Here  is  the  door,  here  (indicating).    iBEere  was 

my  cot  (indicating).    And  Wagner  said:     ^You  s of 

a  b y  here  is  the  man  that  said  you  was  going  to  fire 

all  of  us  Friday.^  I  said :  ^Max,  so  far  as  yon  are  con- 
cerned, you  come  around  tomorrow,  when  you  are  sober, 
and  I  will  talk  to  you.'    I  said :    'I  have  settled  with  Sam, 

and  have  nothing  to  say  to  him.'    He  said:   *You  s 

of  a  b— ,  I  will  cave  your  head  in  with  this  lantern.' 
Sam  made  the  remark:  ^I  will  cut  your  guts  out  and 
hand  them  to  you.'  When  he  made  his  first  remark,  *We 
come  to  do  you  up,'  I  shot  right  through  the  door.  I  said : 
'Now,  Max,  you  had  better  go  out.'  He  raised  the  lantern. 
I  turned  over  again,  and  shot  in  his  direction,  and  was 
getting  out  of  bed.  I  shot  three  shots.  After  I  shot  the 
third  time,  Max  turned  and  ran  out.  Sam  went  to  the 
door,  I  got  out  of  bed.  I  said:  'Now,  Sam,  get  out  ojf 
here,  you  are  coming  around  to  cause  trouble  after  I  dis- 
charged you.'  I  said:  'Now,  Sam,  I  have  always  used 
you  right  in  every  way.'  He  said :  'Yes.'  I  said :  'I  have 
tried  to  use  you  like  a  man,  and  give  you  the  easy  side  of 
it  since  you  have  been  at  work,  and  you  come  around  now 
arid  make  a  disturbance.'  He  turned  and  walked  around 
the  bam.  That  was  the  last  I  seen  of  him.  I  didn't 
know  at  that  time  that  I  had  shot  Winter." 

The  testimony  of  witnesses  Carter  and  Towle  in  a 
measure  corroborates  the  foregoing  statements.  They 
both  testified  that  Wagner  said  to  thorn  :    "Wo  wont  there 

to  get  even  with  that  d d  niggor  by  giving  him  a  good 

pounding,  and  we  got  the  worst  of  it."    It  is  true  that 


352  NEBRASKA  REPOBTS.  [Vou  74 


Young  ▼.  State. 


Wagner  tells  a  (lifft*i'ent  stx)ry  ae  to  what  occurred  after 
he  and  de^eascni  forced  open  the  stall  door.  And  Winter, 
in  his  so-call(Hl  dying  declaration,  said  nothing  about 
threats  or  hard  wonls  at  the  time  the  shooting  occurred. 
With  these  conflicting  statements  in  evidence,  it  was  for 
the  jury  to  determine  who  of  the  witn(»Ks(*s  was  entitled  to 
the  most  credit,  and  which  of  them  should  be  believed; 
and  it  was  error  for  the  court,  by  refusal  to  instruct,  to 
ignore  any  part  of  the  evidence.  So  we  are  satisfied  that 
there  was  suffici(»nt  evidence  introduced  in  support  of  de- 
fendant's theory  of  the  homicide  to  require  the  court  to 
submit  it  to  the  jury  by  proper  instructions. 

Where  one  is  assailtnl  in  his  home,  or  the  home  is  at- 
tacked, he  may  use  such  means  as  are  necessary  to  repel 
the  assailant  from  the  house,  or  prevent  his  forcible  entry 
or  material  injury  to  his  home,  even  to  the  taking  of  life; 
but  a  homicide  in  such  a  case  would  not  be  justifiable,  un 
less  the  slayer,  in  the  careful  and  proper  use  of  his  facul- 
ties, bona  fide  believes,  and  has  reasonable  ground  to  be- 
lieve, that  the  killing  is  necessary  to  repel  the  assailant 
or  prevent  his  forcible  entry.  State  v.  Peacock,  40  Ohio 
St  333;  Marts  v.  State,  26  Ohio  St.  162;  Pond  v.  People, 
8  Mich.  149;  Brown  v.  People,  39  111.  407.  The  instruc- 
tions asked  for  by  the  accused  embodied  the  forgoing 
principle  in  apt  and  suitable  language,  and  yet  the  court 
refused  to  give  tliem,  and  failed  to  so  instruct  on  his  own 
motion.  That  this  was  reversible  error*  there  can  be  no 
question. 

Many  other  assignments  of  error  are  ably  presented  by 
counsel  for  the  accused,  which  we  decline  to  consider,  be- 
cause a  new  trial  must  be  granted  for  the  error  abcPve 
mentioned ;  and  it  is  to  be  presumed  that  the  district  court 
will  correctly  (let(*riiiine  all  questions  which  may  arise 
on  the  next  trial  of  the  accused. 

For  the  refusal  to  give  the  instructions  asked  for  on  an 
essential  issue  of  the  case,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  a  new 

trial 

Bevbbsbd. 
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In  BE  Algob. 

Filed  Septembeb  20,  1905.    No.  14,337. 

Constitutioiial  Law.  The  subject  of  chapter  93,  laws  1901,  which  pro- 
vides pei&alties  tor  blackmail,  extortion  and  kindred  felonies,  is 
expressed  by  its  title  with  sufficient  clearness  to  meet  the  require- 
mesLia  of  section  11,  article  III  of  the  constitution. 

Appucation  of  LiUiajOL  Algoe  for  a  writ  of  habeas  cor- 
pua.    Writ  denied. 

John  O.  Yeiser,  for  applicant 

Narris  Broumy  Attorney  General^  and,  William  T. 
Thompson,  contra. 

Barnes,  J. 

Lillian  Algoe  was  charged  in  the  district  court  for 
Douglas  county  with  violating  the  provisions  of  section  2, 
chapter  93,  laws  1901,  entitled  "An  act  to  provide  penal- 
ties for  blackmail,  extortion  and  kindred  felonies."  To 
that  charge  she  pleaded  guilty,  and  was  sentenced  to  pay  a 
fine  of  f  250  and  the  costs  of  the  prosecution,  and  to  stand 
committed  until  said  fine  and  costs  were  paid,  or  she 
should  be  otherwise  discharged  according  to  law.  In  de- 
fault of  payment  she  was  placed  in  the  custody  of  the 
sheriflfy  and  was  by  him  confined  in  the  common  jail  of 
Douglas  county.  To  regain  her  liberty,  she  filed  her  peti- 
tion for  a  writ  of  habeas  corpus  in  this  court.  A  writ 
was  issued  directed  to  said  sheriff,  returnable  on  the  6th 
day  of  July,  1905.  To  said  writ  the  respondent  made 
return,  setting  forth  the  foregoing  facts  as  his  warrant  for 
her  detention,  and  also  a  plea  of  former  adjudication.  The 
petitioner  demurred  to  the  return,  and  the  cause  was 
thereupon  submitted  to  the  court. 

Her  first  and  principal  contention  is  that  the  provisions 
of  the  act  in  question,  and  especially  of  the  section  thereof 
26 
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under  which  she  was  prosecuted,  are  broader  than  its 
title,  and  violative  of  that  clause  of  section  11,  article  III 
of  the  constitution,  which  provides:  "No  bill  shall  con- 
tain more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title."  To  support  this  contention  coun- 
sel cite  State  v.  Persin(/€r,  76  Mo.  346.  That  case  clearly 
announces  the  principle  contendiid  for;  but  an  examina- 
tion of  the  act  there  under  considej-ation  discloses  that 
the  l^islature  of  Missouri,  under  the  following  title: 
**An  act  to  change  the  penalty  for  disturbances  of  the 
peace" — not  only  changed  the  penalty  for  that  crime,  as 
already  defined  by  the  statutes,  but  also  included  therein 
other  acts  which  had  not  theretofore  been  declared  dis- 
orderly conduct,  makiug  them  a  crime  and  fixing  a  pen- 
alty therefor.  The  supreme  court  of  Missouri  could  well 
say  in  that  case  that  the  title  to  the  act  gave  no  notice 
that  a  new  definition  of  what  should  constitue  disorderly 
conduct  was  to  be  given  therein.  Indeed,  by  the  plain 
language  of  the  title  it  clearly  appeared  that  nothing  was 
to  be  accomplished  by  the  act  but  a  change  of  penalty  for 
the  violation  of  the  provisions  of  an  existing  penal  stat- 
ute. It  is  quite  clear  that  the  title  to  the  act  in  that  case 
was  much  narrower  in  its  scope  than  the  one  in  question 
herein.  Therefore  we  do  not  feel  constrained  to  follow 
that  decision.  The  question  involved  in  this  controversy 
has  not  heretofore,  in  its  prc^sc^nt  form,  been  presented  to 
ua  But  one  quite  analogous  to  it  was  decided  in  the  case 
of  Oranger  v.  StatCy  52  Neb.  352,  whore  we  held  that  a 
title  which  read,  "An  act  to  punish  cattle  stealing  and  t<> 
punish  persons  receiving  or  buying  stolen  cattle,  and  to 
punish  all  persons  harboring  or  conc(»aling  cattle  thieves," 
was  broad  enough  to  embrace  provisions  defining  such 
crimes  and  providing  a  punishment  therefor,  although 
there  was  another  statute  in  existence  which  defined  the 
crime  of  cattle  stealing.  That  case  was  followed  and  ap- 
proved in  Ream  v.  State,  52  Nob.  727.  Again,  it  appears 
that  this  question  was  before  the  snpreme  court  of  Kansas 
in  State  v.  Dunn,  66  Kan.  483.    There  the  title  to  the  act 
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was,  *'An  act  to  punish  pickpockets/'  And  it  was  held  to 
be  broajd  enough  to  cover  a  definition  of  the  crime,  as  well 
as  to  provide  a  punishment  therefor.  These  authorities 
would  seem  sufficient  to  sustain  the  validity  of  the  sec- 
tion of  the  act  in  question.  It  may  also  be  said  that  on 
principle,  as  well  as  precedent,  we  should  hold  the  act  in 
question  valid*  As  was  said  in  Wenham  v.  StatCj  65  Neb. 
397: 

"Courts  should  never  usurp  l^slative  functions,  and 
before  declaring  a  law  unconstitutional  we  should  be  fully 
convinced  that  it  clearly  conflicts  with  some  provision  of 
the  fundamental  law,  some  clause  of  the  constitution, 
either  national  or  state." 

The  purpose  of  the  clause  of  our  constitution  above 
quoted  was  to  prevent  surreptitious  l^islation;  and  if 
the  title  to  an  act  is  sufficiently  comprehensive  to  indicate 
to  the  legislature  and  the  public  the  matters  actually  em- 
braced therein,  it  cannot  be  said  to  violate  that  provision 
of  the  fundamental  law.  Prom  the  language  of  the  title 
to  the  act  in  question  it  was  to  be  expected  that  the  legis- 
lature would  define  blackmail  and  extortion.  The  mean- 
ing of  the  word  ^^lackmail"  is  well  known  and  understood, 
and  its  definition  as  it  appears  in  the  body  of  the  act  is 
just  what  we  would  expect  it  to  be  by  a  glance  at  its 
title.  Rapalje  says :  "Blackmail  is  an  extortion  of  hush 
money;  obtaining  value  from  a  person  as  a  condition  of 
refraining  from  making  an  accusation  against  him,  or  dis- 
closing some  secret  calculated  to  operate  to  his  prejudice/^ 
And  extortion  is  a  synonymous  term.  The  provisions  of 
the  act  in  question  are  clearly  expressed  by  this  definition, 
and  it  is  not  to  be  believed  that  the  l^slature  was,  or 
that  the  public  will  be,  deceived  by  the  title  as  to  what  is 
contained  in  the  body  of  the  act  We  are  therefore  of 
opinion  that  the  passage  of  the  act  was  in  all  respects  a 
valid  exercise  of  l^islative  power.  This  view  of  the  case 
renders  it  unnecessary  for  us  to  determine  the  effect  of 
the  respondent's  plea  of  former  adjudication,  and  we 
therefore  decline  to  consider  it 
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For  the  foregoing  reasons,  the  deuiurrep  to  the  return 
to  the  writ  is  overruled,  the  writ  is  quashed,  and  the  peti- 
tioner is  remanded  to  the  custody  of  the  respondent 

Judgment  aooobdinqlt. 
HOLGOMBy  C.  J.,  not  sitting. 


BOBBBT  W.  MOQINNIS  BT  AL.  V.  R.  K.  JOHNSON  COMPANY. 

Filed  Septembkb  20,  1905.    No.  13,776. 

1.  Pleading:  Motion.    A  denial  in  an  answer  that  the  oral  contract 

alleged  by  the  plaintiff  was  made,  together  with  a  statement  that 
a  contract  was  made  at  the  time  alleged  differing  substantially 
from  the  one  set  up  by  plaintiff,  is  not  subject  to  a  motion  to 
strike  on  account  of  changing  the  issues  from  a  general  denial, 
since  the  allegation  that  a  different  contract  was  made  Is  a  mere 
matter  of  eridence,  tending  to  prove  that  the  contract  declared 
upon  was  not  made.  Such  allegations  may  be  superfluous  and  re- 
dundant, but  do  not  change  the  issue. 

2.  Sale:  Deliveby.    Where  coal  from  a  mine  in  Illinois  was  ordered 

from  a  wholesale  coal  dealer  in  Nebraska  on  December  7,  1901, 
to  be  delivered  to  the  buyer  at  Valparaiso,  Nebraska,  for  the 
winter  trade,  an  offer  to  deliver  the  same  upon  March  28,  1902, 
is  such  an  unreasonable  delay  in  delivery  as  to  release  the  buyer 
from  the  obligation  to  take  and  pay  for  the  same,  no  good  reason 
for  the  delay  being  shown. 

3.  DeUvery:  Question  fob  Court.    In  such  a  case  the  court  may  deter- 

mine whether  the  offer  to  deliver  was  made  within  a  reasonable 
time  as  a  matter  of  law,  and  it  is  unnecessary  to  submit  the  ques- 
tion to  the  Jury  for  determination. 

4.  Appeal  Bond:  AMEin)MENT.    It  is  not  error  for  the  district  court  to 

allow  an  appellant  to  file  an  amended  appeal  bond  within  a 
specified  time,  to  take  the  place  of  a  bond  irregular  and  defective 
in  form. 

Ebroe  to  the  district  court  for  Saunders  county :  Ben- 
jamin P.  Good,  Judob.    Affirmed. 
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O.  E.  Ahhott  and  B.  E.  HendrickSj  for  plaindflB  in 
error.  " 

L:  E.  OruveTj  contra. 

,     f  i "    ^ 

....  i  .'     .    .       i 

Lbtton,  O. 

This  action  was  originally  brought  in  justice  court  to 
recover  damages  for  the  breach  of  a  contract  of  sale  and 
delivery  of  two  cars  of  coal  sold  by  the  plaintiffs  to  the 
defendant.  The  bill  of  particulars  alleged  that  an  order 
^  was  given  to  plaintiffs  for  two  cars  of  coal,  the  delivery 
of  one  car  to  the  defendant  and  payment  therefor,  and 
the  tender  to  it  of  the  second  car  and  its  refusal  to  ac- 
cept the  same.  No  answer  was  filed,  but  a  continuance 
for  30  days  was  granted  at  defendant's  request.  The  de- 
fendant failed  to  appear  at  the  time  to  which  the  cause 
was  continued.  A  trial  was  then  had,  and  upon  the  evi- 
dence adduced  the  court  found  in  favor  of  the  plaintiff 
and  against  the  defendant  and  rendered  judgment  accord- 
ingly. An  appeal  was  duly  i>erfected  from  this  judgment 
to  the  district  court  The  petition  filed  in  that  court  is 
substantially  the  same  as  the  bill  of  particulars  in  the 
justice's  court.  The  defendant  filed  an  answer,  first,  deny- 
ing every  allegation  in  the  petition  except  as  thereinafter 
admitted;  second,  admitting  that  the  coal  was  ordered, 
but  setting  forth  in  addition  thereto  that  the  coal  was  to 
be  delivered  in  30  days  from  the  date  of  the  order,  that  it 
was  ordered  expressly  for  winter  trade,  and  that  the  de- 
livery was  not  offered  for  nearly  four  months  after  the 
order  was  given  and  after  the  winter  season  was  passed, 
and  alleging  further  that  the  defendant  before  that  time 
had  rescinded  and  canceled  the  order  on  account  of  the 
nonfulfilment  of  the  contract  by  the  plaintiffs  within  the 
time  limited.  The  plaintiffs  thereupon  filed  a  motion  to 
the  answer,  asking  the  court  to  strike  the  same  from  the 
files  for  the  reason  that  the  allegations  thereof  were  not 
in  issue  in  the  court  below,  and  because  of  a  change  of 
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iasaes  from  those  tried  in  the  lower  court  This  motion 
waa  OYerraled,  to  which  the  plaintiff  excepted. 

This  is  the  first  error  a^Hsigned.  Since  the  defendant 
made  no  appearance  in  the  justice's  court,  the  allegations 
of  the  bill  of  particulars  were  to  be  taken  as  denied  gen- 
eraUy,  and  the  plaintiffs  were  required  to  sustain  the 
same  by  proper  evidence.  Gwrr  v.  LuBcher,  35  Neb.  818. 
When  they  proved  the  maJUng  of  the  contract  and  the 
offer  to  deliver  the  coal  to  defendant  within  a  reasonable 
time,  its  ref  usal^  and  the  amount  of  damages  sustained  by 
reason  of  this  refusal,  they  had  made  their  case.  In  the 
district  court  the  issues  are  required  to  be  the  same  as 
those  upon  which  the  case  was  tried  in  the  lower  court, 
for  otherwise  it  would  be  a  new  case  and  not  an  appeal. 
Inglehart  v.  Lull,  64  Neb.  758,  69  Neb.  173. 

Does  the  answer  tender  a  different  issue  from  that 
presented  in  the  justice  court?  The  allegations  of  the 
answer  deny  the  making  of  the  contract  sued  upon,  and 
all^e  the  making  of  a  different  contract.  Under  the 
general  issue  as  presented  in  the  justice's  court  the  de- 
fendant can  only  be  permitted  to  show  any  fact  which 
goes  to  disprove  the  facts  alleged  in  the  petition.  The 
plaintiffs  plead  and  rely  upon  an  ordinary  oral  contract 
of  sale  and  delivery.  Under  a  general  denial  the  defend- 
ant would  be  entitled  to  prove  that  the  conversation  in 
which  the  oral  contract  was  claimed  by  the  plaintiffs  to 
be  made  was  in  fact  different  from  what  the  plaintiffs' 
witness  narrates,  and  that  the  agreement  actually  made 
was  in  fact  different  from  the  one  allied  by  limitations 
and  conditions  as  to  the  time  of  the  delivery  of  the  coaL 
This  would  disprove  the  allegation  that  a  contract  was 
made  such  as  is  alleged  and  relied  upon  by  the  plaintiffs. 
While  that  part  of  the  answer  which  pleads  a  rescission 
of  the  contract  by  the  defendant  was  new  matter,  and  not 
within  the  issues  in  the  justice  court,  still  the  motion  was 
made  to  the  answer  as  a  whole,  and  since  a  portion  of  the 
matter  alleged  therein  was  properly  pleadei  the  motion 
was  properly  overruled. 
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At  the  conclusion  of  the  testimony  both  parties  moT^ 
for  a  directed  verdict.    The  motion  of  the  defendant  to 
direct  a  verdict  in  its  favor  was  sustained,  the  reason 
given  by  the  court  in  the  instruction  being  that  the  plain- 
tiffs had  failed  to  show  that  they  delivered  the  coal  within 
a  reasonable  time  and  because  they  failed  to  excuse  the 
delay  in  the  shipment  of  the  coal.     Plaintiffs  duly  ex- 
cepted to  the  giving  of  this  instruction,  and  the  same  is 
assigned  here  as  error.    The  evidence  upon  the  part  of  the 
plaintiffs  was  to  the  effect  that  its  agent,  J.  A.  Miller, 
took  the  order  at  Valparaiso  for  two  cars  of  coal  and  one 
of  salt  on  December  7,  1901,  from  K.  K.  Johnson,  the 
managing  dgent  of  the  defendant  corporation,  and  that 
no  stipulation  waB  made  as  to  the  time  of  shipment  or  the 
size  of  the  cars.    The  order  was  sent  by  him  to  the  office 
of  the  plaintiffs  at  Fremont,  Nebra^ska,  and  the  coal  was 
ordered  shipped  from  a  coal  mining  company  in  Illinois. 
On  February  3,  1902,  neither  car  had  arrived,  and  the 
defendant  wrote  to  the  plaintiffs  stating  they  needed  the 
coal  very  badly  and  wished  they  would  hurry  it  up.    The 
first  car  reached  Valparaiso  on  or  before  March  11,  1902, 
and  was  received  and  paid  for  by  the  defendant.     On 
March  26,  defendant  wrot«  plaintiffs,  stating  that  the 
other  car  had  not  come  and  "that  it  is  now  so  late  that 
we  will  be  unable  to  use  it."    In  reply  to  this  the  plaintiffs 
wrote  that  they  were  not  responsible  for  the  delay,  and 
that  since  they  had  no  other  place  for  the  car  at  this  time 
they  would  expect  defendant  to  take  it.    The  second  car 
arrived  at  Valparaiso  on  March  28.    The  defendant  was 
notified  of  its  arrival,  but  refused  to  accept  it  on  account 
of  the  delay  in  delivery.    The  evidence  does  not  show  tliat 
any  conditions  or  limitations  were  made  in  the  contract 
with  reference  to  the  time  of  delivery.  The  contract  there- 
fore is  nothing  more  or  less  than  an  ordinary  contract  of 
sale  and  delivery.     In  such  a  contract  the  condition  is* 
implied  that  the  delivery  shall  be  made  within  a  reason- 
'  able  time.    The  question  presented  here  is  whether  or  not 
this  question  in  the  instant  case  should  have  been  decided 
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by  the  court  or  whether  it  should  have  been  submitted  to 
the  jury  under  appropriate  instructions.  If  there  are  no 
circumstances  which  might  tend  to  excuse  the  delay, 
there  can  be  no  question  that  the  lapse  of  nearly  faur 
months  from  the  time  of  the  giving  of  the  order  to  the 
offer  of  delivery  is  so  unreasonable  that  the  buyer  cannot 
be  required  to  accept  the  goods,  and  the  delay  would  be 
so  clearly  unreasonable  that  it  would  be  the  duty  of  the 
court  to  say  as  a  matter  of  law  that  the  buyer  was  excused 
thereby.  Where  there  are  circumstances  of  doubt  or  dis- 
pute as  to  the  terms  of  the  contract,  or  where  facts  are 
testified  to  which  if  believed  by  the  jury  might  excuse  the 
delay  in  delivery,  then  the  question  ojf  whether  delivery 
has  been  made  according  to  the  terms  of  the  contract  or 
whether  the  delivery  has  boon  made  within  a  reasonable 
time  under  all  the  circumstances  is  a  question  for  the 
jury. 

We  are  of  the  opinion  that  the  testimony  as  to  an  al- 
leged usage  of  the  coal  trade  that  unless  the  buyer  re- 
scinds before  the  coal  is  shipped  he  cannot  rescind  there- 
after, when  considered  in  connection  with  the  other  facts, 
is  no  excuse  for  tlie  delay.  The  knowledge  of  such  custom 
was  not  brought  home  to  the  buyer.  The  coal  was  not 
shipped  direct  to  the  purcliasc^r,  it  was  billed  to  the  seller, 
and  the  buyer  had  no  control  over  the  shipment.  The 
seller  was  notified  before  the  coal  reached  Valparaiso  that 
the  buyer  did  not  want  it,  and  its  disposition  was  en- 
tirely within  his  own  control.  The  defendant  purchased 
the  coal  delivered  at  Valparaiso.  It  had  a  right  to  its 
delivery  within  a  reasonable  time,  and  after  waiting  from 
December  7,  1901,  the  date  of  the  order,  until  March  26, 
1902,  without  receiving  the  same,  the  delay  was  so  un- 
reasonable that  it  had  the  right  to  rescind  the  order  at 
that  time,  which  it  did  by  letter  of  that  date,  and  before 
the  coal  arrived  at  Valparaiso  or  before  delivery  was 
offered.  We  are  of  the  opinion,  under  all  the  facts  in  thi» 
case,  that  the  delay  in  delivery  was  so  unreasonable  as  a 
matter  of  law  that  the  district  court  was  justified  in  giv- 
ing the  instruction  complained  of. 
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Complaint  is  made  of  the  appeal  bond,  which  was  ir- 
r^nlar  and  defective,  but  an  amended  bond  was  giyen  by 
leave  of  the  district  court,  and  we  think  there  was  no 
error  in  this  action. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmbd. 


Bbnt  Lasson^  appbllbb^  v.  Qustavb  Anderson,  apphtt 

LANT. 

FOiO)  September  20,  1905.    No.  18,844. 

1.  AdverM  PosseBBlon:  Tackino.  Where  during  his  lifetime  a  husband 
took  possession  of  certain  real  estate,  claiming  title  thereto,  and 
lived  upon  the  same  with  his  wife  and  family  as  his  home,  and  be- 
fore the  ten-year  period  of  limitation  expired  the  husband  died, 
leaving  his  widow  who  continued  to  reside  upon  the  same  as  her 
home,  the  possession  of  the  widow  may  be  tacked  to  that  of  the 
husband  so  as  to  raise  the  bar  of  the  statute  of  limitation.  Afon- 
tague  v.  Marunda,  71  Neb.  805. 

t. :  .  In  such  case  the  possession  of  the  widow  is  a  con- 
tinuation of  the  adverse  possession  of  the  husband,  and  will  not 
be  presumed  to  be  adverse  to  the  claims  of  their  children  and 
heirs. 

3.  Possession,  by  Widow:  Pbesumption.    The  widow's  right  to  pos- 

session is  by  virtue  of  the  marital  relation,  and  will  not  be  con- 
strued to  be  independent  and  hostile  to  that  of  her  husband's 
•  heirs,  unless  by  some  means  she  brings  to  their  attention  the  fact 
that  she  claims  to  own  the  property  in  her  own  right  and  ad- 
versely to  any  right  derived  through  her  husband. 

4.  SstoppeL    Where  one  by  his  words  or  conduct  wilfully  causes  an- 

other to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  own  previous 
position,  the  former  Is  concluded  from  averring  against  the  latter 
a  different  state  of  things  as  existing  at  the  same  time. 
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Appbal  from  the  district  court  for  Saipy  county: 
Gbobcu  a.  Day,  Judgb.    Affirmed. 

William  R.  Patrick  and  Samuel  L.  Winter$,  for  appel- 
lant 

/•  0.  Dettoeiler,  contra. 

ImoN,  a 

This  is  an  action  to  quiet  the  title  to  a  certain  tract  of 
land  lying  in  Anderson's  addition  to  the.  village  of  Belle- 
Yue,  Nebraska.  This  tract  consists  of  a  part  of  block  10, 
and  all  of  blocks  11  and  12  in  said  addition,  together  with 
the  streets  lying  between  said  blocks.  The  plaintiff  al- 
lies that  on  November  16,  1887,  and  for  more  than  three 
years  prior  thereto,  one  Anna  O.  Carlson  and  Andres 
Oarlson,  her  husband,  were  the  owners  of  this  property; 
that  their  title  to  block  11  was  by  deed,  and  to  the  re- 
mainder of  the  premises  by  adverse  possession  of  Anna 
G.  Carlson  for  more  than  ten  years;  that  said  parties  ex- 
ecuted a  mortgage  on  block  11,  which  was  afterwards 
foreclosed,  and  the  title  to  the  same  conveyed  through 
said  foreclosure  proceedings  to  one  Martin,  and  from  him 
to  one  Charles  Q.  Anderson  who  conveyed  the  same  to 
the  plaintiff;  that  after  the  title  of  Anna  C.  Carlson  to' 
the  remainder  of  the  property  by  adverse  possession  had 
become  complete,  she  conveyed  the  same  to  Charles  Q. 
Anderson  who  conveyed  to  the  plaintiff;  that  the  defend- 
ant Gustavo  Anderson  claims  title  to  the  premises,  and 
plaintiff  prays  for  a  decree  quieting  title  as  against  said 
defendant  The  defendant  answers,  claiming  title  to  the 
premises,  averring  that  his  father,  Andres  Carlson,  took 
possession  of  the  property  in  1882,  and  held  the  same 
adversely  to  all  persons  until  his  death  in  1890 ;  that  after 
his  death  the  defendant  himself  went  into  possession  of 
the  same  by  virtue  of  his  right  as  heir  at  law  of  hia  said 
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father,  and  that  ever  since  said  time  he  has  been  in  ad- 
verse possession  of  the  same,  subject  to  the  homestead 
and  dower  rights  of  his  mother,  Anna  O.  Carlson.  He 
prays  that  the  action  be  dismissed  and  the  title  to  the 
premises  qnieted  in  the  defendant.  The  reply  is  a  gen- 
eral denial,  coupled  with  an  allegation  that  plaintiff's 
grantor,  Charles  Q.  Anderson,  purchased  the  premises 
upon  the  defendant's  representation  that  he  would  get 
an  absolute  title  by  buying  from  Anna  O.  Carlson,  the  de- 
fendant's mother;  that  Charles  G.  Anderson  did  so  in 
reliance  upon  said  representations,  and  that  the  defend- 
ant is  estopped  by  such  conduct  to  claim  any  title  in  the 
premises.  The  district  court  found  in  favor  of  the  plain- 
tiff and  entered  a  decree  accordingly,  from  which  decree 
the  defendant  has  appealed. 

In  1883  Andres  Carlson,  the  father  of  defendant,  Gus- 
tave  Anderson,  and  the  grandfather  of  Charles  G.  Ander- 
son, who  is  the  son  of  Gustave,  bought  a  tax  certificate 
upon  block  11,  and  soon  after  took  possession  of  part  of 
block  10,  all  of  11  and  12,  and  the  streets  lying  between, 
inclosing  the  same  with  a  fence  and  building  a  small 
house  upon  the  tract.  He  lived  upon  the  premises  with 
his  wife,  Anna  Carlson,  as  his  home,  claiming  title  to  the 
same,  until  October,  1890,  when  he  died.  His  wife  con- 
tinued to  live  there  until  March,  1902,  when,  on  account 
of  her  frail  physical  condition,  she  went  to  the  plaintiff's 
house,  where  she  died  in  December,  1902.  In  his  lifetime 
Andres  Carlson  and  wife  executed  a  mortgage  on  block 
11.  Upon  a  foreclosure  of  this  mortgage  the  property 
was  sold,  bid  in  by  Martin,  the  mortgagee,  and  sold  by 
him  to  Charles  G.  Anderson,  who  afterwards  conveyed  the 
same  to  the  plaintiff.  As  to  this  portion  of  the  property 
there  seems  to  be  no  room  for  disputing  the  plaintiff's 
titla  So,  also,  as  to  a  portion  of  block  10  described  in  a 
deed  to  plaintiff  in  which  defendant  joined.  This  con- 
veyance is  uniinpeached,  and  the  plaintiff's  title  seems 
clear,  as  against  the  defendant. 

As  to  the  remaining  property,  the  only  title  shown 
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in  any  of  the  parties  is  a  title  derived  by  the  adverse 
possession  of  Andres  Carlson  for  seven  years  before  his 
death  and  of  his  widow  and  heirs  since  that  time.  This 
brings  ns  to  the  only  question  of  moment  in  the  case, 
and  that  is  whether  the  possession  of  Mrs.  Carlson  after 
her  husband's  death  operated  to  vest  the  title  to  the 
premises  in  her  by  adverse  possession,  or  whether  her 
possession  was  only  a  continuation  of  the  adverse  pos- 
sesion held  by  her  husband  so  that  the  l^al  effect  would 
be  the  same  as  if  her  husband  had  lived  throughout  the^ 
statutory  period.  In  other  words,  did  she  hold  adversely 
to  all  the  world,  including  her  husband's  heirs,  or  did 
she  hold  adversely  only  as  against  the  same  persons  to 
whom  her  husband's  possession  was  adverse?  The  pre- 
sumption is,  in  the  absence  of  any  evidence,  that  where 
the  title  to  a  homestead  is  in  the  husband,  and  the  widow 
remains  in  occupation  of  the  homestead  after  her  hus- 
band's death,  she  claims  by  virtue  of  her  homestead  right, 
and  her  possession  will  not  be  construed  to  be  adverse  to . 
the  rights  of  the  heirs,  unless  by  some  act  on  her  part  she 
indicates  her  intention  to  hold  adversely  to  them.  In  the 
present  instance  it  appears  that  Mrs.  Carlson,  after  hav- 
ing been  appointed  administratrix  of  her  husband's  es- 
tate, took  some  steps  to  have  a  homestead  set  apart  to 
her  by  the  county  court,  though  no  order  sotting  the  same 
apart  was  ever  made,  so  far  as  the  evidence  shows.  In 
her  application  for  license  to  sell  real  estate  to  pay  debts, 
she  sets  forth  the  real  estate  belonging  to  her  husband, 
including  that  in  controversy,  alleges  that  the  portion  in- 
volved in  the  action  had  been  set  apart  to  her  as  her 
homestead,  and  asks  leave  to  sell  the  other  real  estate 
belonging  to  the  deceased  for  the  payment  of  his  debts. 
This  evidence  strongly  militates  against  the  plaintiflP's 
claim  that  she  held  the  premises,  claiming  title  independ- 
ent of  her  husband's  estate  therein  and  adversely  to  all , 
persons,  including  her  husband's  heirs,  and  the  evidence 
taken  as  a  whole  fails  to  establish  this  contention.  The 
plaintiff's  title  to  this  portion  of  the  premises  is  derived 
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through  a  deed  from  Mrs.  Carlson  to  her  grandson, 
Charles  Q.  Anderson.  We  are  convinced  from  the  evi- 
dence that  the  only  title  she  had  thereto  was  the  right 
derived  from  her  husband's  occupancy  of  the  premises, 
and  which,  through  her  occupancy  of  the  same  as  a  home- 
stead subsequent  to'  his  death,  ripened  into  a  perfect  title 
in  her  husband's  heirs,  subject  to  her  life  estate.  Mon- 
tague V.  Marunda,  71  Neb.  805.  The  plaintiff  contends 
that  the  defendant  requested,  Charles  G.  Anderson  to 
purchase  the  property  from  his  grandmother,  and  rep- 
resented to  him  that  she  owned  it  all,  and  that  since  his 
son  relied  upon  these  statements  in  the  purchase  the 
father  is  now  estopped  from  claiming  any  right  to  the 
premises,  and  therefore  has  no  title  to  the  same.  The 
evidence  to  sustain  this  contention  is  virtually  undis- 
puted. The  father  urged  the  son  to  buy  from  his  grand- 
mother, stating  that  she  owned  the  property  and  could 
give  a  good  deed  to  it.  The  son  then  made  the  agreement 
that  he  would  care  for  the  old  lady  until  she  died  in  con- 
sideration for  the  transfer  of  the  land.  The  defendant 
did  not  disclose  at  that  time  that  the  only  estate  his 
mother,  Mrs.  Carlson,  had  was  her  life  estate  by  virtue 
of  her  homestead  right,  or  that  he  claimed  any  title  to  the 
-  land,  and  at  his  request  and  relying  upon  his  representa- 
tions the  son  took  the  title.  Having  thus  induced  the  son 
to  assume  the  burden  of  his  grandmother's  care  in  con- 
sideration for  the  transfer  of  a  good  title  to  the  premises, 
he  cannot  now  be  permitted  to  speak  and  claim  a  title 
that  he  then  disowned.  He  aftenvards  concurred  in  this 
disposition  of  the  property,  living  upon  the  land,  acknowl- 
edging this  son's  title,  and  paying  taxes  upon  it  in  his 
son's  name,  and  it  is  now  too  late  for  him  to  change  his 
position  to  his  son's  detriment. 

The  judgment  of  the  district  court  is  right  and  should 
be  affirmed. 


Amis  and  Oldham,  CC,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion^  the  judgment  of  the  district  court  is 

Affirmed. 


Edward  M.  Allison  bt  al.,  appellees,  v.  Fidelity  Mu- 
tual FiRB  INSUBANOB  COMPANY  BT  AL.,  APPELLANTS. 

FzLBD  Septembeb  20»  1905.    No.  13,860. 

JTndicial  Notice.  Ck>urt8  do  not  take  judicial  notice  of  the  existence  of 
Judgments  or  decrees  in  cases  other  than  the  then  pending  case, 
and  a  decree  rendered  in  receivership  proceedings  is  no  exception 
to  the  rule. 

Appbal  from  the  district*  court  for  Douglas  county : 
Irving  F.  Baxter,  Judge.    Reversed  with  directions. 

Baldrige  d  De  Bord,  for  appellants. 

Isaac  E.  Oongdon,  contra, 

Lbtton,  0. 

This  is  an  appeal  from  a  decree  of  the  district  court 
for  Douglas  county  allowing  a  claim  against  the  receiver 
of  the  Fidelity  Mutual  Fire  Insurance  Company.  The 
Fidelity  Mutual  Fire  Insurance  Company  and  the  Mer- 
chants and  Manufacturers  Fire  Insurance  Company  were 
mutual  insurance  companies  organized  and  doing  busi- 
ness under  the  laws  of  this  state  providing  for  mutual 
fire  insurance  companies.  The  respective  companies  were 
each  in  the  custom  of  reinsuring  with  the  other  any  risks 
which  they  did  not  wish  to  assume  in  their  entirety. 
Both  organizations  boccarae  insolvent  and  were  placed  in 
the  hands  of  receivers.  The  receiver  of  the  Merchants 
and  Manufacturers  Fire  Insurance  Company  claimed  that 
the  Fidelity  Mutual  Fire  Insurance  Company  was  in- 
debted to  the  Merchants  and  Manufacturers  Fire  Insur- 
ance Company  for  a  balance  of  $2,532.79  due  for  assess- 
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ments  on  policies  issued  to  it  for  such  reinsurance,  and  a 
further  sum  of  $300  due  for  a  reinsured  loss,  and  that  an 
assessment  had  been  made  by  the  district  court  in  the 
receivership  proceedings  to  that  amount  An  answer 
was  filed  to  this  claim,  containing  a  general  denial,  a 
denial  that  an  ass^sment  had  been  made  by  the  district 
court,  and  setting  up  a  settlement  between  the  compaaies, 
with  other  defenses  not  necessary  to  notice.  No  reply 
was  filed  to  this  answer. 

Appellant  insists  that  the  affirmative  allegations  of  the 
answer,  not  being  denied  by  a  reply,  stand  admitted,  and 
that  it  is  entitled  to  a  dismissal  upon  the  pleadings.  As 
to  this,  it  is  not  the  usual  practice  to  compel  creditors  of 
insolvent  corporations  whose  affairs  are  being  settled  up 
by  a  receiver  under  the  direction  of  the  court  to  draw 
their  claim  with  the  nicety  and  formality  required  in 
ordinary  legal  procedure,  nor  are  technical  rules  of  plead- 
ing usually  applied.  In  such  a  case  aB  this,  however, 
when  it  is  apparent  there  is  a  substantial  controversy  be- 
tween the  parties,  the  better  practice  is  for  the  court  to 
direct  issues  to  be  made  up,  and  the  pleadings  in  such 
case  should  conform  to  and  the  issue  be  tried  according 
to  the  usual  methods  of  procedure  in  litigated  cases. 
Since  no  issue  was  directed  to  be  made  up  by  the  court, 
we  will  not  at  this  time  apply  the  strict  rules  of  pleading, 
and  therefore  hold  that  this  point  is  not  well  taken. 

The  claim  of  the  appellee  alleges  that  a  decree  entered 
in  the  case  of  Wells  v.  Merchants  &  Manufacturers  Mu- 
tual Fire  Insurance  Company  in  the  district  court  for 
Douglas  county  found  that  the  Merchants  &  Manufac- 
turers Mutual  Fire  Insurance  Company  had  made  certain 
assessments  against  the  Fidelity  Mutual  Fire  Insurance 
Company,  and  that  the  amounts  set  opposite  the  name  of 
the  Fidelity  Mutual  Fire  Insurance  Company  in  said 
decree  under  words  "Unpaid  Assessment"  are  the  re- 
spective amounts  due  from  said  company  to  the  Mer- 
chants &  Manufacturers  Company,  and  that  the  receiver 
should  forthwith  proceed  to  collect  such  amounts;  and 
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that  in  order  to  raise  a  fund  to  fully  pay  and  discharge 
the  obligations  of  the  Merchants  &  Manufacturers  com- 
pany, and  receivership  and  expenses  and  costs,  it  was 
necessary  to  make  a  further  assessment,  and  that  the 
amounts  set  opposite  the  name  of  the  Fidelity  company  in 
the  decree  under  the  word  "Assessment"  are  the  amounts 
of  assessment,  and  that  the  receiver  should  forthwith  pro- 
ceed to  collect  the  same.  These  all^ations  of  the  claim 
filed  are  denied  by  the  answer.  They  constitute  the 
foundation  of  the  claim,  and  unless  proved  there  is  no 
evidence  to  support  the  decree.  The  proceedings  are 
similar  to  an  action  upon  a  judgment  or  decree,  and  un- 
less the  judgment  or  decree  is  admitted  by  the  answer,  or 
taken  pro  confesao  by  default,  it  must  be  proved.  But 
this  may  as  well  be  said  of  any  other  decree  or  judgment 
rendered  by  the  district  court  for  Douglas  county.  Courts 
do  not  take  judicial  notice  of  the  existence  of  judgments 
or  decrees  in  cases  other  than  the  then  pending  case,  and, 
a  decree  rendered  in  a  receivership  proceeding  is  no  ex- 
ception to  the  rule.  There  is  no  competent  evidence  in 
th  record  to  show  that  any  such  assessment  was  ever  made 
or  decree  rendered  as  is  declared  upon,  and  hence  the 
judgment  is  not  supported  by  the  evidence. 

Since  the  case  must  be  reversed  and  remanded,  we  think 
the  district  court  sliould  direct  issues  to  be  made  up  and 
further  proc(H>diugs  be  had  in  like  manner  as  in  other 
litigated  causes. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded,  with  directions  to 
cause  proper  issues  to  be  framed,  if  a  new  trial  is  desired. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  with  directions  to  cause  proper 
issues  to  be  framed,  if  a  new  trial  is  desired. 

Revebsbd. 
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Lincoln  Traction  Company  v.  Katherinb  M.  Shepherd.* 

Filed  Septembeb  20,  1905.    No.  13,899. 

Street  Bailways:  Negligence:  Evidence.  In  an  action  for  damages  by 
a  passenger  against  a  street  railway  company,  where  the  defends 
ant's  liability  rests  upon  the  question  whether  or  not  a  street  car 
was  suddenly  and  carelessly  started  as  the  plaintiff  was  about  to 
alight  therefrom,  which  is  denied,  the  defendant  is  only  required 
U>  furnish  sufficient  proof  to  rebut  that  produced  by  the  plaintiff 
upon  this  point,  and  is  not  required  to  establish  its  freedom  from 
negligence  by  a  preponderance  of  the  evidence. 

Error  to  the  district  court  for  Lancaster  county :  Lin- 
coln Frost,  Judge.    Reversed, 

Clark  &  Allen y  for  plaintiff  in  error. 

Stewart  d  Munger,  contra. 

Lbtton,  O- 

This  action  is  brought  to  recover  for  personal  injuries 
which  the  plaintiff  alkies  she  suffered  while  a  passenger 
upon  a  street  car  belonging  to  the  defendant  company. 
She  alleges  that  when  she  desired  to  alight  she  notified 
the  motorman  to  stop  the  car;  that  after  the  car  was 
stopped,  and  while  she  was  in  the  act  of  alighting,  the  car 
was  negligently,  suddenly  and  violently  jerked  and  started 
forward,  thereby  throwing  her  upon  the  brick  pavement 
and  causing  severe  injuries.  The  defendant,  for  answxT, 
denied  these  allegations,  and  alleged  that  while  the  car 
was  in  motion  the  plaintiff  carelessly  and  negligently 
alighted  and  stepped  down  upon  the  street,  that  by  rea- 
son of  her  neglig(mce  in  alighting  from  a  moving  car  she 
fell  upon  the  pavement,  and  that  the  injuries  she  received 
were  the  result  of  her  own  carelessness  and  negligence. 
These  allegations  were  denied  by  the  reply.  A  trial  was 
had,  resulting  in  a  verdict  and  judgment  for  the  plaintiff, 
from  which  the  defendant  prosecutes  error.     For  conven- 

*  Rehearing  allowed.    See  opinion,  p.  374,  post. 
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ience  the  parties  will  be  designated  as  in  the  district 
court. 

Defendant  alleges  that  the  court  erred  in  giving  in- 
struction No.  1.1.  This  instruction,  so  far  as  material 
in  this  discussion,  is  as  follows:  "The  burden  of  proof  is 
on  the  plain ti  If  to  prove  by  a  preponderance  of  the  evi- 
dence that  she  r(»(*eived  the  injuries  while  being  trans- 
ported by  the  defendant  company  at  or  about  the  timc^ 
and  place  allegcnl,  and  that  the  nc^gligence  of  the  company 
w«as  the  proximate  cause  of  such  injuries,  and  that  by 
rciiison  thereof  the  plaintiff  has  sustained  damages,  and 
the  amount  of  such  damages.  On  the  other  hand,  when 
the  plaintiff  has  shown  that  she  met  with  an  injury  while 
bcMng  transported  by  the  defendant,  arising  from  defend- 
ant's management  and  operation  of  its  car,  then  thc^  bur- 
den of  proof  is  upon  the  defendant  to  prove  by  a  pre- 
ponderance of  the  evidence  that  it  was  not  guilty  of  the 
negligent  act  complained  of  in  the  plaintiff's  petition,  and 
as  set  out  in  the  first  paragraph  of  these  instructions." 
The  complaint  made  of  this  instruction  is  that  it  is  erro- 
neous because  it  states  that  the  burden  shifted  to  defend- 
ant to  disprove  the  "n^ligent  act"  complained  of  in  the 
l)etition.  The  brief  of  defendant  was  filed  before  the 
opinions  of  this  court  in  Lincoln  Traction  Co.  v.  Wehb, 
73  Neb.  136,  and  Lincoln  Traction  Co,  v.  Heller,  72  Neb. 
134,  were  handed  down,  and  is  mainly  taken  up  with  an 
argument  and  citation  of  authorities  for  the  purpose  of 
establishing  the  rule  laid  down  in  these  cases  that  it  is 
error  to  instruct  the  jury,  in  substance,  that  it  is  only 
necessary  for  the  plaintiff  to  prove  that  he  was  a  pas- 
senger and  was  injurcnl,  and  that  the  burden  of  proof 
is  then  upon  the  defendant  to  sliow  by  a  preponderance 
of  the  evidence  that  it  was  not  guilty  of  the  negligent  act 
complained  of.  So  far,  therefore,  this  court  has  already 
adopted  the  doctrine  for  which  the  plaintiff  contends,  and 
the  only  question  necessary  to  consider  in  this  connection 
is  whether,  this  instruction  is  in  contravention  of  the 
principles  laid  down  in  the  two  cases  mentioned. 
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Instruction  No.  11  consists  of  two  main  propositions, 
the  first  of  which  is  to  the  effect  that  the  plaintiff  must 
prove  (1)  that  she  received  the  injuries  alleged  while 
being  transported  by  the  defendant,  (2)  that  the  negli- 
gence of  the  company  was  the  proximate  cause  of  such  in- 
juries, (3)  that  by  reason  thereof  she  had  sustained  dam- 
ages to  a  certain  amount.  The  second  proposition  em- 
braced in  the  instruction  is  (1)  that,  when  the  plaintiff 
has  shown  that  she  met  with  an  injury  while  being  trans- 
ported, and  (2)  that  the  injury  arose  from  the  defendant's 
management  and  operation  of  its  car,  then  the  burden  of 
proof  is  on  the  defendant  to  prove  by  a  preponderance  of 
the  evidence  that  it  was  not  guilty  of  the  negligent  act 
complained  of.  As  to  the  first  proposition,  we  have  here- 
tofore said  that  it  is  a  general  rule  that  the  burden  of 
proof  is  always  upoh  the  party  maintaining  the  affirma- 
tive of  an  issua  Rapp  v.  Sarpy  County,  71  Neb.  382,  385, 
Lincoln  Traction  Co.  v.  Well,  73  Neb.  136.  The  first 
division  of  this  instruction  lays  down  this  principle,  and 
correctly  informs  the  jury  that  the  burden  of  proof  is 
upon  the  plaintiff  to  show  that  the  negligence  of  the  com- 
pany was  the  proximate  cause  of  the  injuries.  The  neces- 
sity of  proving  this  essential  element  to  establish  the 
plaintiff's  case  was  wholly  omitted  from  the  instructions 
given  in  the  Well  and  Heller  cases.  In  those  cases  the 
jury  were  instructed  that,  when  an  injury  to  a  passenger 
was  proved,  the  negligence  of  the  defendant  was  pre- 
sumed, while  in  this  instruction  the  jury  are  correctly  told 
that  the  burden  of  proof  is  on  the  plaintiff  to  prove  such 
negligence.  As  to  the  second  division  of  this  instruction, 
the  jury  were  instructed  that,  after  the  plaintiff  has  shown 
that  she  met  with  an  injury  arising  from  the  defendant's 
management  and  operation  of  the  car,  the  burden  of  proof 
was  upon  the  defendant  to  prove  by  a  preponderance  of 
the  evidence  that  it  was  not  guilty  of  the  negligent  act 
complained  of. 

It  will  be  seen  that  the  negligence  charged  in  the  peti- 
tion consisted  in  the  careless  act  of  suddenly  moving  and 
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jerking  the  car  when  the  plaintiff  was  in  the  act  of  alight- 
ing. The  caae  is  different  from  one  in  which  a  collision 
or  derailment  occurs,  or  where  there  is  an  accident  to  the 
machinery  or  appliances  used  as  a  means  of  transporta- 
tion. In  such  case,  evidence  of  that  fact  and  of  the  plain- 
tiff's injuries  arising  therefrom,  without  other  proof, 
raises  the  presumption  of  nt^ligence.  The  thing  itself 
speaks — ^^rea  ipsa  loquitur'^ — and  this  is  the  foundation 
upon  which  the  doctrine  rests.  The  plaintiff  is  not  re- 
quired in  such  a  case  to  prove  that  the  accident  resulted 
from  the  defendant's  negligence,  on  account  of  the  hard- 
ship he  would  be  under  of  being  compelled  to  seek  evi- 
dence which  might  lie  wholly  within  the  defendant's  grasp 
and  control.  This  subject  is  discussed  and  the  reason  for 
the  rule  clearly  shown  in  Lincoln  Traction  Co.  v.  Wehh, 
supra,  the  opinion  citing  the  cases  upon  which  the  doc- 
trine rests,  and  which  are  quoted  in  the  brief  of  defendant 
in  this  case.  In  cases  such  as  this,  however,  it  is  im- 
possible to  apply  this  rule.  When  the  plaintiff  had  intro- 
duced testimony  to  substantiate  the  allegation  that  the 
proximate  cause  of  hei*  injury  was  the  careless  starting 
of  the  car  while  she  was  in  the  act  of  alighting,  the  de- 
fendant's obligation,  in  order  to  escape  liability,  was  the 
same  as  in  any  other  case  of  negligence.  It  was  com- 
pelled to  disprove  this  allegation,  either  by  showing  that 
the  sudden  movement  did  not  happen,  or  that,  although  it 
happened,  the  defendant  was  exercising  all  due  and  proper 
care  in  the  operation  of  the  car  at  the  time,  and  was  free 
from  negligence.  The  plaintiff  was  rcH^uired  to  go  fur- 
ther by  her  evidence  than  in  a  case  wlu^rc*  evidence  is  fur- 
nished by  the  thing  itself.  In  such  (^ise,  the  legal  pre- 
sumption furnishes  a  part  of  the  plaintiff's  case.  There 
was  a  direct  conflict  in  the  evidence  as  to  whether  or  not 
the  car  stopped  as  plaintiff  was  aligliting,  and  then 
started  forward  with  a  jerk,  or  whetlier  tlie  accident  was 
caused  by  the  plaintiff  stepping  from  tlu»  car  while  it  waa 
in  motion  and  before  it  stopped.  The  question  whether 
or  not  the  car  was  negligently  started  with  a  sudden  jerk 


Vou  74]  SEPTEMBER  TERM,  1906.  S73 


Lincoln  Traction  Co.  y.  Shepherd. 


while  the  plaintiflF  was  in  the  act  of  alighting  was  the 
cracial  point  in  the  case,  and  to  require  the  defendant  to 
prove  by  a  preponderance  of  the  evidence  that  this  negli- 
gent act  did  not  occur  was  imposing  a  requirement  upon 
it  which  the  law  does' not  justify.  It  was  the  plaintiff's 
duty  to  establish  this  allegation  by  a  preponderance  of 
the  evidence.  If  the  defendant  produced  merely  sufficient 
evidence  to  balance  that  produced  by  the  plaintijff  upon 
this  point,  it  was  enough.  The  defendant  was  not  com- 
pelled to  introduce  any  evidence  until  the  plaintiff  had 
shown  that  the  injury  resulted  from  a  negligent  act,  and 
after  the  plaintiflF  had  introduced  evidence  to  that  effect 
it  was  only  compelled  to  meet  the  same  to  the  same  extent 
as  in  other  cases  where  damages  are  sought  for  injuries 
by  reason  of  negligence,  and  was  not  compelled  to  estab- 
lish its  innocence  by  a  preponderance  of  the  evidence. 

Plaintiff  in  an  extensive  and  painstaking  brief  has 
cited  cases  from  the  courts  of  England  and  almost  every 
state  and  territory  in  the  United  States  using  expres- 
sions that,  where  an  injury  to  a  passenger  has  been  proved 
arising  from  the  defendant's  management  and  operation 
of  the  means  of  transportation,  a  presumption  of  negli- 
gence is  raised,  and  the  "burden  is  cast"  upon  the  defend- 
ant to  show  that  it  was  not  negligent,  or  "that  the  defend- 
ant must  show,"  or  that  "the  burden  of  proof  is  upon  the 
defendant,"  or  "it  rests  upon  defendant,  to  establish" 
freedom  from  negligence.  Though  the  language  employed 
in  these  cases  is  not  exactly  the  same,  and  is  used  with 
more  or  less  exactness,  the  idea  intended  to  be  conveyed 
is  that  which  is  expressed  in  Lincoln  Traction  Go.  v. 
Webh^  supra,  as  follows:  "Where  negligence  is  proved,  or 
where  from  the  nature  of  the  accident  which  was  the 
proximate  cause  of  the  injury  negligence  is  presumed, 
the  <«irrier  is  then  required  to  show  that  it  was  in  no 
wise  at  fault."  But  this  is  the  extent  of  the  burden  im- 
posed upon  the  defendant,  and  is  the  same  in  cases  of 
carriers  of  passengers  as  in  other  cases  of  negligence,  and 
the  defendant  is  not  required  to  overcome  the  plaintiff's 
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testimony  by  a  preponderance  of  the  evidence.  In  the 
instant  case,  as  soon  as  the  defendant  convinces  the  jury 
that  the  evidence  upon  its  part  as  to  the  sudden  starting 
of  the  car  is  equal  in  weight  and  credibility  to  that  of 
the  plaintiff  on  this  point ,  it  is  entitled  to  a  verdict,  and 
the  jury  should  have  been  so  instructed.  Where  the 
liability  of  the  defendant  depends  upon  a  question  of  fact 
as  to  which  there  is  a  direct  conflict  in  the  evidence,  an 
instruction  which  imposes  a  heavier  burden  upon  it  than 
is  proper  is  prejudicially  erroneous. 

Defendant  further  complains  of  the  overruling  of  a 
motion  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence.  The  evidence  oflfered  was  cumulative  in 
its  nature,  and  it  is  a  very  close  question  whether  or  not 
it  would  influence  the  result  upon  a  n^w  trial.  Since  a 
new  trial  must  be  granted  on  account  of  the  error  in  the 
instruction,  the  defendant  will  be  afforded  an  opportunity 
to  produce  this  further  evidence  at  that  tima 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Reversed. 

The  following  opinion  on  rehearing  was  filed  April  18, 
1906.    Judgment  of  reversal  adhered  to: 

1.  NegUg^nce:  Burden  or  Proof.  The  rule  that  the  burden  of  proof 
upon  the  Issue  of  negligence  does  not  shift  during  the  progress  of 
the  trial,  but  rests  throughout  upon  the  party  alleging  such  negli- 
gence, is  based  upon  the  better  reason,  and  well  supported  by 
authority,  and  is  established  in  this  state  as  tbe  correct  rale. 

3. :    Evidence:    Presumption.     When   it  appears,  in  an  action 

against  a  common  carrier  for  personal  injury  caused  by  the  negli- 
gence of  the  carrier,  that  some  defect  in  the  appliances  of  the  car- 
rier, or  some  act  of  its  employees  in  the  conduct  of  its  business, 
contributed  to  the  accident  which  caused  the  injury  complained 
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of,  a  presumption  of  negligefnce  on  the  part  of  the  carrier  arises, 
and  unless  there  is  evidence  against  the  presumption  it  will  be 
sufficient  to  establish  the  allegation  of  negligence  of  the  carrier. 

3.  Instruction:  Bubden  of  Proof.  It  is  erroneous  to  refuse  to  instruct 
the  Jury  that  the  party  alleging  facts  from  which  a  presumption 
of  negligence  would  arise  has  the  burden  of  proving  the  existence 
of  such  facts. 

Sedgwick,  O.  J. 

The  proposition  announced  in  the  opinion  upon  the 
former  hearing  tfiat  in  actions  for  negligence  the  burden 
of  proof  is  upon  the  plaintiff  to  establish  the  negligence 
of  the  defendant,  and  that  this  burden  does  not  shift  to 
the  defendant  during  the  progress  of  the  trial,  but  re- 
mains with  the  plaintiff  throughout  the  trial,  we  think 
is  supported  by  the  better  reason  and  probably  also  by 
the  best  considered  authorities.  Rapp  v.  Sarpy  County, 
71  Neb.  385;  Omaha  Street  R.  Co.  v.  Boesen,  p.  764,  post. 
There  is  quite  a  comprehensive  note  upon  this  subject  in 
connection  with  Black  v.  Boston  E.  R,  Co.  (187  Mass. 
172),  68  L.  R  A.  799.  Many  of  the  leading  cases  are 
cited  and,  after  a  consideration  of  these  cases,  the  con- 
clusion is  reached :  "The  position  of  those  who  hold  that 
the  onus  probandi,  which,  under  the  circumstances  de- 
tailed, rests  at  the  commencement  witli  tlie  one  alleging 
the  negligence  of  the  carrier  as  the  direct  and  proximate 
cause  of  the  injury,  continues  to  do  so  during  the  trial — 
is  the  more  logical."  There  is  no  doubt  that  a  duty  of  the 
highest  order  is  placed  upon  the  conductor  of  a  street 
car  to  protect  his  passengers  from  danger  by  all  reason- 
able means  within  his  power.  When  a  passenger  is  in- 
jured through  some  defect  in  the  appliances  of  the  car- 
rier, or  some  act  that  is  done  by  its  employees  in  the  con- 
duct of  the  business,  a  presumption  of  negligence  on  the 
part  of  the  carrier  arises,  and  this  presumption  is  suffi- 
cient, in  the  absence  of  any  other  evidence  upon  the  sub- 
ject, to  supply  the  proof  <l(Mnanded  of  the  plaintiff  upon 
that  point  and  establish  prima  facie  the  negligence  of  the 
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carrier.  If  unexplained  by  the  carrier,  no  further  proof 
upon  that  point  is  necessary  to  establish  his  n^ligenca 
But  if  evidence  appears  in  the  plaintiffs  own  testimony, 
or  is  offered  by  the  defendant,  sufficient  to  rebut  this 
presumption,  then  the  negligence  of  the  carrier  is  not 
established  by  the  presumption.  In  determining  this 
question  upon  the  whole  evidence  the  burden  of  proof  is 
upon  the  party  who  alleges  negligence,  and  the  proof  must 
be  sufficient  to  establish  such  n^ligence.  The  evidence 
tending  to  prove  negligence  of  the  carrier,  including  the 
presumption  referred  to  as  a  part  of  such  evidence,  must 
preponderate,  that  is,  the  plaintiff  must  show  by  a  pre- 
ponderance of  the  whole  evidence  upon  this  point  that 
the  carrier  was  negligent  and  that  this  negligence  con- 
tributed directly  to  his  injury.  Under  this  rule  the  in- 
struction set  out  in  the  former  opinion  was  erroneous. 
By  that  instruction  the  jury  were  told  that  under  certain 
circumstances  "the  burden  of  proof  is  upon  the  defendant 
to  prove  by  a  preponderance  of  the  ermlcnce  that  it  was 
not  guilty  of  the  negligent  act  complained  of  in  plaintiff's 
petition."  It  is  contended  in  plaintiff's  brief  that  the  in- 
structions taken  together  show  that  the  pii^ponderance  of 
the  evidence  required  of  the  defendant  by  the  instructions 
was  limited  to  the  proof  of  the  facts  which  the  defendant 
alleged  from  which  due  care  on  its  part  was  to  be  de- 
rived. This  would  not  affect  the  rule.  But  we  do  not 
think  that  the  instructions  can  be  so  construed.  The  act 
complained  of  in  the  plaintiff's  petition  is  stated  in  the 
instructions  as  the  subject  matter  upon  which  the  defend- 
ant must  produce  a  preponderance  of  the  evidence,  and 
the  jury  must  have  understood  this  to  refer  to  the  plain- 
tiff's cause  of  action  as  predicated  upon  the  defendant's 
negligence. 

2,  It  is  earnestly  argued  in  the  plaintiff's  brief  that  the 
formc^r  decision  turns  entirely  on  the  question  whether  it 
is  possible  to  apply  in  this  case  the  doctrine  of  res  ipsa 
loquitur.  The  question  was  discussed  in  the  opinion,  and 
it  must  be  confessed  that  whether  the  doctrine  can  be  ap- 
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plied  to  the  solution  of  the  matter  presented  to  this  court 
is  not  entirely  clear.  It  was  shown  in  the  former  opinion 
that  it  was  claimed  on  the  part  of  the  plaintiff  that  she 
had  signaled  the  conductor  that  she  desired  to  leave  the 
car,  and  that  the  car  was  stopped  accordingly;  that  she 
thereupon  proceeded  to  leave  the  car,  and,  when  she  had 
reached  the  steps  and  wsus  about  to  alight,  the  car  was 
suddenly  started  "with  a  jerk"  which  threw  her  to  the 
ground  and  caused  her  injury.  If  the  facts  so  alleged 
were  established  by  the  evidence,  then  the  doctrine  of  res 
ipsa  loquitur  would  apply.  The  sudden  starting  of  the 
car,  in  the  manner  and  un^er  the  circumstances  alleged, 
while  the  plaintiflE  was  properly  on  the  steps  and  in  the 
act  of  stepping  to  the  ground,  being  the  act  of  the  car- 
rier, would,  if  the  cause  of  the  accident,  furnish  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier.  On  the 
other  hand,  it  was  alleged  by  the  defendant  that  the 
plaintiff,  while  the  car  was  moving,  carelessly  attempted 
to  step  from  the  car  to  the  ground,  the  motion  of  the  car 
being  such  as  to  throw  her  down  and  cause  the  injury.  In 
such  case,  no  presumption  of  negligence  on  the  part  of 
the  carrier  would  arise.  The  issue  of  fact  thus  sharply 
presented  was  not  with  clearness  explained  to  the  jury. 
The  jury  should  have  been  told  to  determine  this  question 
of  fact ;  and  that  if  it  was  found  to  be  as  alleged  by  plain- 
tiff the  presumption  above  stated  would  arise;  but  if 
found  as  alleged  by  defendant,  then  the  plaintiff,  having 
by  her  own  carelessness  contributed  to  the  cause  of  her 
injury,  could  not  recover.  The  defendant  requested  the 
court  to  instruct  the  jury :  "You  are  instructed  that  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  the  car 
started  with  a  jerk  when  she  was  in  the  act  of  alighting." 
The  facts  from  which  a  presumption  of  negligence  on  the 
part  of  the  defendant  arises,  must  be  proved  before  the 
plaintiff  can  have  the  benefit  of  such  presumption.  This 
request  for  instruction  was  along  that  line.  A  more  ac- 
curate and  comprehensive  instruction  upon  this  phase  of 
the  case  was  desirable,  but  the  case  could  not  be  properly 
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submitted  without  a  statement  of  the  vital  point  in  dis- 
pute, and  it  appears  that  the  refusal  of  the  request  was 
prejudicial  to  the  defendant. 

We  think  the  conclusion  reached  upon  the  former  hear- 
ing is  right,  and  it  is  adhered  to. 

Bevebsbd. 


Joseph  Qutschow,  appede^lant,  r.  Washington  CJounty 

ET  Ah.y  APPELLEES. 
FnJED  Seftembeb  20,  1905.    No.  13,074. 

t.  Contract:  Perfobmakcb.  A  contract  which  has  never  been  begun  is 
a  contract  "not  completed  within  the  time  specified/'  under  the 
provisions  of  section  20,  article  I,  chapter  89,  Compiled  Statutes, 
1903. 

2.  Letting  ,Contract.    The  fact  that  the  person  to  whom  a  contract  Is 

let  under  the  provision  of  said  section  20,  requiring  the  contract 
to  be  let  to  the  "lowest  responsible  bidder,"  Is  the  only  bidder, 
does  not  render  the  contract  Illegal,  In  the  absence  of  fraud  or 
collusion,  or  of  any  showing  that  the  price  Is  excessive  or  unrea- 
sonable. 

3.  Notice:  Bm.    A  bid  which  proposes  "to  construct,  excavate  and  com- 

plete by  working  sections"  at  a  fixed  price  per  cubic  yard  of  earth 
responds  to  a  notice  that  required  bids  to  be  made  "by  each  work- 
ing section,"  since  the  proposal  means  at  the  same  price  per  yard 
for  each  working  section  or  for  the  whole  work. 

Appeal  from  the  district  court  for  Washington  county : 
Lee  S.  EstetuLe,  Judge.    AfjUrmed* 

E.  0.  Jackson,  for  appellant 

Frwnh  Dolezal,  Walton  &  Mummert  and  E.  B.  Carrigan, 
contra. 

Lrtton,  O. 

This  was  an  action  brought  by   a  taxpayer  of  the 
county  of  Washington,  who  was  the  owner  of  lands  ad- 
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joining  and  affected  by  a  proposed  ditch  improvement  in 
said  county,  to  enjoin  the  board  of  supervisors  from  let- 
ting a  contract  for  the  construction  of  the  ditch.  It  ap- 
pears that,  after  the  preliminary  proceedings  required  by 
the  statute  were  had,  the  county  board  advertised  for  bids 
for  the  construction  of  the  improvement,  and  in  February, 
1904,  the  contract  therefor  was  awarded  to  Callahan  Bros. 
&  Katz,  a  firm  of  contractors.  They  flJed  the  required 
bond,  which  was  approved,  and  a  contract  was  duly  en- 
tered into  between  them  and  the  county  board  for  the 
construction  of  said  ditch.  The  contract  provided  that 
the  ditch  was  to  be  completed  by  the  15th  of  June,  1904. 
On  June  1,  1904,  on  the  application  of  the  contractors, 
the  time  for  completing  the  ditch  was  extended  to  Janu- 
ary 1,  1905,  under  certain  conditions.  In  July,  1904,  the 
contractors  declined  to  further  proceed  with  the  work  on 
account  of  alleged  irregularities  in  some  of  the  proceed- 
ings of  the  board,  and  at  a  meeting  on  July  13  the  board 
found  that  the  contract  had  not  been  completed,  nor  had 
the  work  thereunder  been  commenced,  and  the  contract 
was  declared  forfeited.  The  board  then  proceeded  to  ad- 
vertise for  bids  for  the  construction  of  the  ditch.  At  the 
time  specified  for  the  reception  of  bids  the  board  met  and, 
the  bid  of  R.  A.  Brown  &  Company  being  the  only  one 
submitted,  they  awarded  the  contract  for  the  construc- 
tion of  the  ditch  to  that  firm,  whereupon  this  action  was 
begun  to  enjoin  them  from  entering  into  this  contract. 
In  the  district  court  a  demurrer  to  the  petition  was  sus- 
tained, and  judgment  rendered  dismissing  the  action, 
from  which  judgment  plaintiff  appeals  to  this  court. 

His  first  argument  is  that  the  only  power  given  to  the 
board  to  relet  a  contract  for  the  construction  of  the 
ditch  is  given  by  section  20,  article  I,  chapter  89,  Com- 
piled Statutes  1903  (Ann.  St.  5519),  which  provides  that 
"any  contract  not  completed  within  the  time  specified, 
shall  be  reestiraated  and  relet  to  the  lowest  responsible 
bidder,  but  not  for  a  sum  greater  than  the  estimate,  nor 
a  second  time  to  the  same  party'' ;  that  a  contract  which 
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has  never  been  begun  is  not  a  contract  "not  completed," 
and  that  the  words  "not  completed"  imply  something  com- 
menced and  left  unfinished.  We  are  unable  to  discern 
the  force  of  this  argument.  A  contract,  the  work  upon 
which  has  never  been  commenced,  ife  certainly  no  nearer 
completion  than  one  upon  which  part  of  the  work  has 
been  performed.  To  adopt  the  (construction  contended  for 
by  the  appellant  wwild  be  to  create  the  anomalous  situa- 
tion that,  where  a  few  shovelfuls. of  dirt  had  been  thrown 
out  in  beginning  the  work  of  constructing  a  ditch,  the 
board  might  relet  the  contract,  but  that,  where  nothing 
has  been  done  at  all,  it  was  absolutely  deprived  of  all 
power,  and  had  reached  an  impasse.  We  will  not  lightly 
impute  to  the  legislature  such  an  intention,  and  we  think 
the  argument  is  without  merit.  If  such  were  the  law,  the 
only  means  necessary  to  take  to  render  abortive  the  whole 
proceedings  would  be  to  act  as  the  first  contractors  did 
here — take  the  contract  and  fail  to  carry  out  its  provisions. 
The  next  point  urged  is  that,  since  there  was  only  one 
bidder,  the  contract  was  not  let  to  the  "lowest  responsible 
bidder."  State  v.  Board  of  County  Commissioners,  13 
Neb.  57,  was  a  mandamus  proceeding  brought  to  compel 
the  board  of  county  commissioners  of  York  county  to 
ent^r  into  a  contract  with  the  relator  for  the  purchase  of 
certain  stationc^ry,  on  the  ground  that  he  was  the  lowest 
competent  bidder  therefor.  It  appears  that  two  bids  were 
filed  with  the  board,  but  one  of  the  bids  was  filed  out  of 
time  and  was  not  in  accordance  with  the  advertisement. 
This  left  the  relator  the  only  bidder.  The  court  held  that  he 
was  the  lowest  competent  bidder  and  the  writ  was  awarded 
as  prayed.  See,  also,  Baum  v.  Sweeny,  5  AVash.  712,  32 
Pac.  778.  It  may  often  happen  from  the  character  of  the 
work  to  be  performed,  or  of  the  suppliers  to  be  furnished, 
that  in  a  given  locality  one  person  alone  may  have  the 
facilities  and  appliances  necessary  to  fulfill  the  terms  of 
the  ccmtract.  It  is  a  matter  of  common  knowledge  that 
(extensive  excavations,  such  as  canals,  ditches,  or  railway 
cuts,  may  be  carried  on  much  more  cheaply  and  expedi- 
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tiously  by  the  use  of  power  machinery.  A  bidder  equipped 
with  such  appliances  may  have  so  great  an  advantage  over 
the  ordinary  individual  as  to  make  it  useless  to  attempt 
to  compete  with  him.  Indeed,  the  bid  of  R.  A.  Brown^  & 
Company  in  the  instant  case  recites  that  they  had  "a  suit- 
able dredge  machine,  now  idle  and  ready  for  immediate 
use."  There  is  nothing  alleged  against  the  good  faith  of 
the  bidder,  nor  is  it  averred  that  the  price  is  excessive  or 
the  bidder  not  responsible.  Apparently,  neither  the 
county  board  nor  the  bidder  are  to  blame  in  any  way  for 
the  failure  of  other  persons  to  file  bids.  Some  courts 
have  held  that,  w^here  there  was  only  one  bidder,  he  could 
not  be  said  to  be  the  lowest  bidder,  since  he  was  also  the 
highest  bidder;  but  in  the  absence  of  fraud  or  collusion, 
OP  of  any  showing  that  the  price  is  excessive  or  unreason- 
able, we  see  no  reason  for  assuming  this  position. 

The  third  objection  made  is  that  the  contract  exceeds 
the  estimated  cost  of  construction,  and  that  the  bid  did 
not  comply  with  the  terms  of  the  notice  which  called  for 
bids  for  the  construction  of  the  ditch  by  working  sections. 
The  reestimate  made  under  the  direction  of  the  board 
showed  no  change  from  the  former  estimate.  The  esti- 
mate makes  the  total  cost  $42,705.84,  the  number  of  yards 
of  earth  to  be  excavated  388,344  cubic  yards,  and  Brown's 
bid  at  9i  cents  a  cubic  yard  makes  the  total  f3o,912.57, 
which  is  within  the  estimate.  The  petition  alleges  that 
the  amount  of  f42,690.24  was  adopted  by  the  board  of 
supervisors  as  the  estimate  of  the  cost  of  said  improve- 
ment, after  having  ascertained  all  the  expenses,  compen- 
sation for  land  taken  and  damages;  that  the  main  item 
of  cost  in  the  estimate  w^as  for  the  excavation  of  the  ditch, 
which  under  the  bid  of  Callahan  Bros.  &  Katz  amounted 
to  132,536.78,  while  Brown's  bid  aggregated  $35,912.57, 
whereby  the  estimate  would  be  exceeded  by  $3,375.79, 
which  the  board  of  supervisors  had  no  authority  to  do. 
The  petition,  however,  does  not  separate  the  items  of  the 
estimate  so  as  to  show  what  was  originally  estimated  as 
the  cost  of  excavation  and  construction.     Brown's  bid 
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falls  within  the  original  eetiiBate,  and  hence  is  not  subject 
to  the  objection  made  by  appellant. 

As  to  the  contention  that  the  bid  did  not  respond  to  the 
advertisement,  because  it  was  not  made  by  each  working 
section,  this  is  a  mistake,  since  the  bidder  proposed  to 
"construct,  excavate  and  complete  by  working  sections" 
at  and  for  the  price  of  9i  cents  a  cubic  yard  of  earth. 
This  means  at  9^  cents  for  each  working  section,  or  the 
same  rate  per  yard  for  all. 

We  think  the  judgment  of  the  district  court  is  correct, 
and  recommend  that  it  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reason  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Alvin  R.  Hensbl  bt  al,  v.  Wenzel  Hoffman. 

Tiled  Seftembeb  20,  1905.    No.  13,831. 

1.  Erroneous  Instruction.    An  Instruction  which  withdraws  from  the 

Jury  consideration  of  an  issue  of  fact  concerning  which  there  is 
a  conflict  of  evidence  is  reversible  error. 

2.  Pleading.     A  formal  admission  of  a  mere  conclusion  of  law  In  a 

pleading  may  be  avoided  by  positive  averments  of  fact  In  the 
same  pleading  which  show  the  admission  to  be  erroneous. 

Error  to  the  district  court  for  Douglas  county:   Wiir- 
LARD  W.  Slabaugh,  Judge.    Reversed. 

McGilton^  Oaines  &  Storey,  for  plaintiffs  in  error. 
B.  N.  Robertson,  contra. 
Ames,  0. 

One  Eggen  was  the  owner  and  in  possession  of  certain 
laundry  maxihinery  situate  in  a  certain  building  in  Omaha, 
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He  executed  a  mortgage  upon  it  to  the  defendant  in  error, 
plaintiff  below,  and  turned  the  possession  over  to  him  by 
delivering  to  him  the  keys  of  the  building  in  which  it  was 
situated.  An  execution  upon  a  judgment  againa^t  the 
mortgagor  came  into  the  hands  of  t^e  plaintiff  in  error, 
defendant  below,  who  was  a  constable.  This  is  an  action 
for  conversion  against  the  constable  and  the  surety  upon 
his  official  bond.  The  petition  alleges  that  Hensel,  under 
color  of  his  office  and  by  virtue  of  the  execution,  "wrong- 
fully and  unlawfully  took  from  the  possession"  of  the 
mortgagee  the  property  in  question  and  converted  it  to  his 
.  own  use,  to  the  damage  of  the  plaintiff.  The  answer  ad- 
mits that  the  constable  levied  the  writ  upon  the  property 
mentioned,  and  that  he  advertised  it  for  sale  under  the 
writ  and  made  a  sale  of  it,  but  alleges  "that  neither  at  the 
time  said  chattels  were  levied  on,  nor  at  the,  time  of  the 
sale  thereof  of  defendant  Eggen's  interest  therein,  nor  at 
the  sale,  were  said  chattels  disturbed  or  moved  by  the 
said  Hensel,  nor  have  they  been  moved  at  any  time  since 
by  any  one;  and  these  defendants  further  allege  that 
nothing  whatever  was  done  to  place  the  property  in  con- 
troversy beyond  the  reach  of  plaintiff  mortgagee,  nor  to 
prevent  him  from  taking  possession  of  it,  nor  has  plaintiff 
ever  been  refused  possession  of  said  chattels,  neither  at 
the  time  of  the  levy  nor  since,  by  the  parties  to  this 
suit,"  and  that  the  property  since  the  sale  has  been  in 
the  sam6  building  and  condition  in  which  it  was  at  the 
time  of  the  levy,  and  at  all  times  subject  and  fre6  to  be 
taken  possession  of  by  the  mortgagee,  to  whom  possession 
had  been  tendered  by  the  purchaser.  Defendant  in  error 
contends  that  this  answer  admits  the  levy,  and  conse- 
quently a  conversion  of  the  property,  if  he  was  in  posses- 
sion and  his  mortgage  was  valid  when  the  levy  was  made, 
which  latter  mentioned  facts  are  not  disputed;  but  the 
plaintiff  in  error  argues,  we  think  more  cogently,  that,  if 
the  negative  averments  of  the  answer  are  true,  there  was 
in  reality  no  levy  and  no  trespass,  and  that  the  formal  ad- 
mission of  a  levy  is  an  admission  of  a  mere  conclusion  of 
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law  which  is  conclusively  shown  to  be  erroneous,  and  by 
which,  thereof  ore,  plaintiff  in  error  is  not  bound.  The 
negative  averments  are  put  in  issue  by  the  reply,  and  the 
evidence  with  respect  to  them  is  conflicting.  The  answer 
further  alleges  that  the  constable  did  not  know  of  the 
mortgage,  or  that  the  mortgagee  was  or  claimed  to  be  in 
possession  therc^under,.  until  the  day  before  the  sale  was 
advertised  to  take  i)lace  and  did  occur,  when  he  was  in- 
formed of  it  by  an  ag(*nt  and  attorney  of  the  mortgagee, 
and  agreed  with  Lim  that  the  sale  should  proceed,  but 
should  be  a  sale  of  the  mortgagor's  interest  only,  subject 
to  the  lien  of  the  mortgage,  and  that  a  statement  to  this 
latter  effect  was  made  publicly  and  in  the  hearing  of  the 
bidders  when  the  sale  was  cried,  and  that  such  interest 
was  all  that  the  purchaser  acquired  or  claimed  by  reason 
of  the  sale,,  as  the  mortgagee  well  knew,  and  that,  if  the 
latter  had  failed  to  take  actual  poss(*ssion  of  the  goods 
and  sell  them  for  the  satisfaction  of  his  debt,  such  failure 
was  due  to  his  own  neglect  or  obstinacy,  and  not  to  any 
act  or  fault  of  the  constable  or  purchaser,  or  anyone  acting 
by  the  direction  or  under  the  authority  of  either  of  them. 
But  these  allegations  are  also  put  in  isvsue  by  the  reply, 
and  the  evidc^ice  conc(Tning  them  is  in  conflict. 

Two  instructions  are  complained  of.  One  is  numbered 
2  in  the  record,  and  is  to  the  effwt  that  the  burden*  of 
proof  is  upon  the  plaintiff  in  error,  defendant  below,  to 
establish  by  a  preponderance  of  evidence  that  he  did  not 
at  the  time  of  the  alli^gcHl  levy  "jilace  said  mortgaged  chat- 
tels beyond  the  reach  or  control  of  the  plaintiff,  Hoffman." 
It  is  undisput(Hl  that  the  situation  of  the  chattels  did  not 
change  between  the  times  immediately  before  the  levy  and 
after  the  sale.  The  levy,  as  we  have  already  said,  was,  as 
we  interpret  the  answer,  practically  denied,  and  it  was 
expressly  averred  that  the  situation  or  possession  of  the 
goods  was  at  no  time  disturbed,  and  that  nothing  was  done 
to  prevent  access  to  them  by  the  mortgagee.  As  respects 
the  trespass,  the  real  wrong  or  gravamen  of  the  charge 
in  the  petition  of  the  plaintiff,  the  answer  did  not  differ 
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in  legal  effect  from  a  general  denial,  and  the  plaintiff  was 
not  relieved  of  the  burden  of  maMng  that  charge  good  by 
a  preponderance  of  the  evidenca  This  instruction'  was 
therefore,  we  think,  erroneous. 

Exception  was  also  taken  to  an  instruction  numbered 
6  which  told  the  jury,  "If  you  believe  from  the  evidence 
that  the  plaintiff  Hoffman  was  in  the  possession  of  chat- 
tels mortgaged  at  the  time  the  levy  was  made  thereon  by 
defendant  Hensel,  ♦  ♦  ♦  you  should  find  for  the  plain- 
tiff and  assess  his  recovery,'*  etc.  This  instruction  with- 
drew from  the  jury  the  defense  that,  although  the  chat- 
tels were  at  all  times  in  the  possession  of  the  plaintiff, 
such  possession  was  not  disturbed;  and  the  sale  was  made, 
by  the  agreement  of  the  parties,  expressly  subject  to  the 
lien  of  the  mortgage,  and  was  nearly  or  quite  equivalent, 
in  the  then  state  of  the  record,  to  a  peremptory  instruc- 
tion to  return  a  verdict  for  the  plaintiff.  We  recommend 
therefore  that  the  judgment  of  the  district  court  be  re- 
versed and  the  cause  remanded  for  a  new  triaL 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  a  new  trial. 

BBVBBSfflX 


Sthphbn  Hadaohbok  y.  Ohioago,  Bubungton  &  Quinot 
Railway  Company. 

Fqjbd  Septebcbeb  20»  1906.    Na  18,887. 

Judgmflnts  of  Sister  States:  Qabnishkent.  The  supreme  court  of  the 
United  States  has  excluslye  final  Jurisdiction  over  the  suhject  of 
the  effect  to  he  given  in  each  state  to  the  records  and  Judgments 
of  courts  of  sister  states,  and  that  court  has  held  that  a  Judgment 
la  gamishment  In  one  state  la  a  bar  to  an  action  hy  the  principal 
28 
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defendant  against  the  garnishee  to  recover  the  same  debt  in  the 
state  of  the  residence  of  the  former.  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Sturm,  174  U.  S.  710. 

Error  to  the  district  court  for  Gage  county :  Wijuliam 
H.  Kelligar,  Judge.    Affirmed. 

A,  D.  McCandleas  and  W.  H,  Ashhy,  for  plaintiff  in 
error. 

J.  W.  DewecsCy  IJazlctt  ct  Jack  and  Frank  E.  Bishop^ 
contra. 

Ames,  O. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  for 
the  defendant  in  the*  district  court.  The  plaintiff  had 
been  employed  as  a  lal)()r(*r  in  this  state  by  the  defendant, 
and  had  been  discharg(^l  from  such  employment  on  the 
19th  day  of  December,  1902,  when  there  was  due  him  as 
wages,  earned  within  the  then  next  preceding  60  days,  the. 
sum  of  $58.20,  to  recover  which  this  action  was  brought. 
In  the  preceding  April  an  action  had  been  begun  against 
the  plaintiff  in  a  justice's  court  in  the  state  of  Missouri, 
in  which  an  attachment  had  hcn^n  issued,  and  the  defend- 
ant railway  com])any  served  with  process  of  garnishment 
as  his  debtor.  To  this  process  the  company  answered  that 
it  was  not  indebte<l  to  the  defendant  therein  except  for 
wages  earned  by  him  as  a  laborer  within  the  then  next 
preceding  60  days,  which  were  excMnpt  to  him  under  the 
laws  of  Nebraska,  the  state  of  his  residence.  On  the  12th 
day  of  April,  1902,  the  plaintiff  also  appeared  in  the 
Missouri  court  by  plea  and  affidavit,  setting  forth  the 
same  matters  contained  in  the  answer  of  the  company,  and 
concluding  with  a  prayer  "that  said  moneys  so  attached 
be  released.' '  This  prayer  was  granted  by  the  court ;  but 
three  days  later  the  acticm  proccM^led  to  trial  and  a  judg- 
ment in  favor  of  the  plaintiff  therein  for  the  sum  of 
$98.96.    This  judgment  has  never  been  impeached  or  satis- 
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fled,  and  a  duly  authenticated  transcript  of  it,  as  well  as 
of  subsequent  proceedings  thereon,  was  offered  and  re- 
ceived in  evidence  in  this  case.  On  December  9,  1902,  an 
execution  upon  it  was  issued,  and  new  proceedings  in 
garnishment  were  instituted  against  the  company,  which 
made  answer  to  the  like  effect  as  that  already  recited,  and 
the  judgment  defendant  also  appeared  and  moved  to  quash 
the  proceeding,  upon  the  ground  that  the  judgment  was 
void  for  want  of  jurisdiction  over  his  person.  Both  ob- 
jections were  overruled  by  the  court  on  the  19th  day  of 
December,  and  a  judgment  in  the  usual  form  was  rendered 
for  the  recovery  by  ttie  plaintiff  in  that  action  against  the 
company  of  the  sum  of  $58.20,  being  the  same  money  and 
for  the  identical  indebtedness  in  dispute  in  the  present 
suit.  This  latter  mentioned  judgment  has  not  been  in  any 
manner  impeached,  but  was  satisfied  and  discharged  by 
the  company  by  payment,  and  the  record  and  proceedings 
in  the  Missouri  court  were  pleaded  and  proved  in  bar  in 
this  action. 

In  the  face  of  the  decision  of  the  supreme  court  of  the 
United  States  in  Chicago^  R.  I.  &  P.  R.  Go.  v.  v.  Sturnij 
174  U.  S.  710,  it  cannot  be  contended  that  the  judgments 
set  out  in  the  answer  are  subject  to  collateral  attack,  or 
that  they  are  not  an  effectual  bar  to  the  present  suit 
That  court  has  exclusive  final  jurisdiction  over  the  subject 
of  the  effect  to  be  given  in  each  state  to  the  rcords  and 
judgments  of  courts  of  sister  states.  The  case  before  us 
is  identical  in  all  essential  respects  with  that  cited,  in 
which  it  was  held  that  a  judgment  in  garnishment  in  the 
state  of  Iowa  was  a  bar  to  an  action  by  the  principal  de- 
fendant against  the  garnishee  to  recover  the  same  debt  in 
the  state  of  Kansas  where  the  former  resided.  Nothing 
would  be  gained  by  repeating  here  the  reasons  given  by 
the  court  in  its  opinion  for  reaching  such  conclusion.  The 
matter  is.  settled  beyond  criticism  or  cavil,  and  we  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

Lbtton  and  Oldham,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 


Afpikmed. 


Hiram  T,  Chapman  v.  Plobbncb  E.  Chapman, 

FnjED  Septembeb  20,  1905.    No.  13»894. 

1.  Jadidal  Becord:  Authentication.    It  is  Indispensable  to  the  aa- 

thenticatlon  of  a  judicial  record  of  a  sister  state  that  it  have 
'  attached  thereto  a  certificate  of  the  presiding  Judge  that  the 
attestation  is  "in  due  form"  or  "in  due  form  of  law." 

2.  Husband  and  Wife:  Sepakation:  EjTidence.    In  case  of  the  separa- 

tion of  husband  and  wife,  it  Is  incumbent  upon  the  spouse  first 
repudiating  marital  obligations  to  establish  freedom  from  f&ult 
and  justification  or  excuse  for  such  conduct 

3.  Suit  for  Kaintenanoe:  Decree.    In  an  action  by  a  wlfe»  not  for  a  di- 

vorce of  either  description  authorized  by  the  statute,  but  simply 
to  compel  the  husband  to  provide  her  an  adequate  support  and 
maintenance,  it  is  error  to  render  a  judgment  in  her  favor  for  a 
single  sum  in  gross  and  award  execution  therefor. 

Error  to  the  district  court  for  Cedar  county:  Guy  T. 
Graves,  Judge.    Reversed. 

W.  E.  Gantt  and  J.  C.  Bohinson,  for  plaintiff  in  error. 

Ourley  d  Woodrough,  contra. 

Ambs,  0. 

This  is  an  action  by  a  wife  against  her  husband,  not  for 
a  divorce  from  the  bonds  of  matrimony  nor  from  bed  and 
board,  but  to  obtain  a  decree  for  maintenance  only,  which 
she  alleges  that  the  defendant,  being  a  man  of  large  means 
and  ability,  has  for  a  term  of  years  failed  to  provide,  he 
having  utterly  deserted  her.  The  answer  in  effect  admits 
the  .desertion  and  failure  to  support,  but  justifies  by  aver- 
ring that  some  ten  years  previous  to  the  banning  of  this 
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action  the  defendant,  by  the  judgment  of  the  district 
court  for  Cass  county,  in  North  Dakota^  obtained  a  di- 
vorce from  the  bonds  of  matrimony  with  the  plaintiff,  in 
an  action  duly  pending  in  said  court,  in  which  the  plaintiff 
had  entered  her  appearance,  and  in  which  she  had  been 
allowed  by  the  court  and  paid  by  the  defendant  certain 
sums  as  '^suit  money"  or  alimony  pendente  lite.  In  her 
reply  the  plaintiff  admits  the  b^inning  of  the  suit  in  the 
North  Dakota  court,  but  denies  that  she  was  ever  served 
with  process  or  ever  appeared  therein;  denies  that  she 
was  ever  paid  anything  by  way  of  temporary  alimony  in 
the  action;  denies  the  rendition  of  a  decree  of  divorce  in 
that  action  as  alleged  in  the  answer;  and  allies  that 
neither  she  nor  the  defendant  has  at  any  time  been  a  resi- 
dent of  the  state  of  North  Dakota  or  of  the  county  of  Cass 
therein,  and  that  the  district  court  pi  that  county  never 
had  jurisdiction  of  her  person  or  of  the  subject  matter  of  a 
suit  of  divorce  between  herself  and  her  husband.  In  short, 
by  these  and  other  denials  and  averments  the  entire  pro- 
ceeding in  the  North  Dakota  court  was  put  in  issue  as 
completely  as  could  have  been  done  by  a  general  denial, 
except  that  it  was  admitted  that  there  was  some  such  pro- 
ceeding or  pretended  proceeding  by  which  the  defendant 
sought  to  justify  his  desertion  of  the  plaintiff  and  his 
failure  to  support  her. 

To  maintain  the  issues  on  his  part  the  defendant  offered 
in  evidence  a  copy  of  the  judgment  roll  in  the  proceeding 
in  the  North  Dakota  court,  which  was  objected  to  on  the 
ground  that  it  was  not  authenticated  in  the  manner  pro- 
vided by  law.  The  defect  of  which  the  plaintiff  complains 
is  the  absence  of  a  certificate  by  the  presiding  judge  of 
the  court  that  the  attestation  to  the  record  by  the  clerk 
is  "in  due  form''  or  **in  due  form  of  law,''  as  is  required 
by  an  act  of  congress  and  a  statute  of  this  state.  Authori- 
ties that  the  absence  of  such  certificate  is  a  fatal  defect 
are  too  numerous  and  too  familiar  to  permit  a  contrary 
contention,  which,  indeed,  counsel  for  plaintiff  do  not  in 
this  court  attempt  to  make,  but  he  does  argue  that  the 
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objection  in  the  court  below  was  so  vague  and  general  as 
to  be  ineffectilal.  The  objection,  as  appears  by  the  bill  of 
exceptions,  was  in  the  following  form:  "That  the  same 
is  not  authenticated  as  required  for  the  authentication  of 
foreign  records  under  the  laws  of  this  state  or  by  act  of 
congress  in  such  cases  made  and  provided.*'  We  think  the 
language  used  was  sufficiently  definite  to  invite  especial 
examination  of  the  form  and  language  of  the  certificate  of 
authentication,  which,  if  made,  would  have  disclosed  the 
defect,  and  that  greater  precision  was  not  required.  The 
trial  court  received  the  document  in  evidence,  but  as  the 
objection  goes  to  its  competency  we  feel  bound  to  ignore 
its  presence  in  the  record.  We  are  thus  excused  from  di»- 
cussing  the  evidence  offered  to  impeach  the  proceeding  in 
the  North  Dakota  court  for  fraud  and  want  of  jurisdic- 
tion, but  may  note  in  passing  that  it  sufficed  to  satisfy  the 
trial  judge  of  the  invalidity  of  the  decree  attacked. 

The  conclusion  thus  reached  dispenses  with  a  considera- 
tion of  much  of  the  briefis  and  arguments  of  counsel  for 
plaintiff  in  error,  but  the  foremost  and  principal  of  his 
remaining  complaints  is  the  assignment  that  there  is  no 
evidence  that  the  plaintiff  below  is  a  person  of  good  char- 
acter and  free  from  fault  in  her  marital  relations  with  the 
defendant.  As  showing  the  validity  of  this  objection  coun- 
sel cites  Stewart,  Marriage  and  Divorce,  sec.  179,  and  sev- 
eral judicial  decisions  by  courts  of  other  states  to  the 
effect  that  a  wife  who  is  living  apart  from  her  husband 
must,  in  order  to  sustain  an  action  of  this  kind,  aver  and 
prove  that  she  herself  is  free  from  fault,  and  that  the 
separation  was  not  due  to  her  own  wrong.  But  we  do  not 
think  that  this  rule  is  intended  to  impose  an  unequal  bur- 
den on  the  wife  or  to  deprive  her  of  the  benefit  of  the 
ordinary  presumptions  of  innocence  that  obtain  in  favor 
of  one  regularly  indicted  by  a  grand  jury  for  an  alleged 
offense.  There  is  enough  in  the  record  to  show,  and  indeed 
it  is  not  disputed,  that  the  defendant  deserted  his  wife 
within  a  short  time  after  his  marriage,  and  about  ten 
years  before  the  beginning  of  this  action.    If  he  hid  valid 
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excuse  or  justification  for  such  conduct,  it  is  surely  in- 
cumbent upon  him  to  make  known  its  nature  and  establish 
it  by  proof.  Upon  the  face  of  the  transaction  he  is  himself 
a  wrongdoer,  and  it  appears  to  us  that  it  would  be  a  glar- 
ing injustice  both  to  exonerate  him  from  explaining  his 
desertion  and  to  require  the  plaintiff  to  show  affirmatively 
that  she  has  been  guilty  of  no  act  calculated  to  provoke  it. 
WiB  do  not  think  that  the  rule  invoked  by  counsel,  or  any 
of  the  authorities  cited  by  him,  sanction  sucli  a  practice. 
The  case  would  be  quite  different  if  the  plaintiff  had  left 
the  bed  and  board  of  the  defendant.  In  such  a  case  there 
would  be  no  impropriety  in  calling  upon  her  to  prove  her 
own  freedom  from  fault,  as  well  as  a  justification  for  her 
own  conduct  by  that  of  her  husband.  In  short,  the  gist 
of  the  rule  is  that  whichever  spouse  has  first  repudiated 
the  marital  obligations  is  rightly  called  upon  to  give  a 
valid  reason  for  so  doing. 

There  was  a  judgment  for  the  wife  for  the  sum  of 
110,000,  which  the  defendant,  who  prosecutes  error,  com- 
plains of  as  excessive  and  as  being  supported  by  insufll- 
cient  evidence.  The  evidence,  in  brief,  is  that  he  was 
worth  in  excess  of  $100,000  at  the  date  of  desertion;  the 
wife  being  ignorant  of  and  being  unable  to  procure  mt- 
nesses  having  knowledge  of  the  state  of  his  affairs  since 
that  time.  The  defendant  offered  no  evidence  on  the  sub- 
ject, but  complains  that  that  of  the  plaintiff  is  so  remote 
as  to  be  incompetent.  We  do  not  tliink  so.  It  was  the 
best  obtainable  by  her  concerning  a  matter  within  the 
peculiar,  if  not  exclusive,  knowledge  of  the  defendant,  and 
it  suffices  to  raise  a  presumption,  which  he  had  abundant 
opportunity  to  rebut  if  he  could  do  so;  the  fact  that  he 
made  no  such  attempt  serves  to  strengthen  the  presumn^ 
tion. 

We  think,  however,  that  the  court  erred  in  awarding  so 
large  a  sum,  or,  indeed,  any  sum  at  all,  in  gross,  for  the 
future  support  and  maintenance  of  the  plaintiff.  That 
practice  was  sanctioned  and  the  contrary  course  disap- 
proved by  this  court  in  Cochran  v.  Cochran^  42  Neb.  612, 
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and  in  McGechie  v.  McGechie,  43  Neb.  523,  but  we  think 
without  mature  or  adequate  deliberation.  Neither  de- 
scription of  divorce  authorized  by  the  statute  is  prayed  for 
in  the  petition  or  granted  by  the  court,  nor  does  the  plain- 
tiff ask  for  separate  maintenanca  She  prays  simply  that 
the  defendant  be  compelled  to  support  her  accordingly 
with  his  ability  and  suitably  with  lier  station  in  life,  and 
for  aught  that  appears  she  is  ready  and  willing  to  resume 
marital  relations  with  him  at  any  time  he  shall  express  a 
wish  or  afford  an  opportunity  for  her  so  to  do.  The  judg- 
ment is  in  form  and  effect  an  ordinary  judgment  at  law 
that  the  plaintiff  have  and  recover  of  and  from  thei  defend- 
ant the  sum  of  f  10,000  and  costs  of  suit,  and  that  execu- 
tion issue  therefor.  The  defendant  is  considerably  her 
senior  and  not  improbably  will  predecease  her,  but  she  is 
not  barred  of  her  do\N'er  or  of  her  distributive  share  in  his 
estate  in  the  event  she  shall  survive  him ;  and  if,  after  his 
payment  of  the  judgment,  she  should  through  improvi- 
dence or  misfortune  again  become  destitute,  he  would  still 
remain  obligated  for  her  support  so  long  as  the  marriage 
relation  sliould  subsist,  which,  on  the  other  hand,  might 
terminate  by  his  death  on  the  day  after  the  payment  should 
be  made.  We  are  ignorant  of  any  authority,  statutory  or 
other,  for  the  creation  for  a  married  woman  of  a  separate 
estate  out  of  the  property  of  her  husband  without  his  con- 
sent, and  such  an  act  would  have  a  tendency  to  discourage 
the  resumption  of  marital  relations  which  it  is  in  the  in- 
terest of  good  morals  and  sound  public  policy  to  promote. ' 
We  think  that  the  judgment  of  the  district  court  should 
be  reversed  and  the  cause  remanded  with  instructions  to 
receive  such  additional  competent  evidence  pertinent  to 
the  subject  of  alimony  as  may  be  offered  by  either  party, 
and  to  award  to  the  plaintiff  such  sums,  to  be  paid  to  her 
periodically  by  the  defendant,  as  shall  appear  to  be  within 
his  ability  to  pay  and  be  adequate  for  her  suitable  main- 
tenance. 
It  is  therefore  recommended  that  the  judgment  be  re- 
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versed  and  the  cause  remanded^  with  instractions  to  pro- 
ceed in  compliance  with  this  opinion. 

Lhiton  and  Oldham,  GO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion^  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded^  with  instruc- 
tions to  proceed  in  compliance  with  this  opinion. 

Bbvbbsbd. 


Jacob  O.  Whbbbjr,  appellant,  v.  L.  H.  Ingbbsoll,  Exbou- 
tob,  et  al.,  appellees. 

Fdued  Septembeb  20,  1905.    No.  18,946. 

1.  Appeal:  E&jggtion:  Review.    Upon  an  appeal  to  this  dourt  for  a  trial 

de  novo  of  the  issues  tried  In  the  district  court,  an  error  of  that 
court  In  compelling  the  appellant  plaintiff  to  elect  upon  whidi  of 
two  causes  of  action  set  forth  in  his  petition  he  would  proceed 
cannot  be  corrected. 

2.  Pleading^.    An  answer  setting  up  the  statute  of  limitations  Is  not  a 

technical  plea  of  confession  and  avoidance;  whether  an  answer 
of  a  supposed  estoppel  is  so  or  not  depends  upon  the  nature  of  the 
matter  alleged  In  the  plea. 

8.  XridAnee  examined,  and  found  to  uphold  the  Judgment  of  the  dis- 
trict court. 

Appeal  from  the  district  court  for  Clay  county :  Ed  L, 
Adams,  Judge.    Affirmed. 

T.  H.  Matters,  for  appellant. 

Boslaugh  d  Moore  and  Charles  H.  kiloan^  contra. 

AjiBS,  O. 

This  action  was  formerly  before  this  court  and  dis- 
posed of  by  an  opinion  by  Mr.  Commissioner  Day,  re- 
ported in  3  Neb.  (Unof.)  534.     The  suit  was  begun  to 
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quiet  title  to  a  quarter  section  of  land  in  the  possession  of 
the  plaintiff  against  what  he  alleged  to  be  a  clond  thereon, 
consisting  of  a  deed  purporting  to  convey  the  same  and 
executed  by  John  M.  Ragan  to  one  John  M.  Eld»,  de- 
ceasedy  an  ancestor  of  the  defendants.  The  answer  put 
in  issue  the  title  of  the  plaintiff  and  allied  that  Ragan, 
at  and  before  the  conveyance  by  him  of  the  land  to  Elder, 
was  the  owner  of  the  same  by  purchase  and  conveyance 
for  a  valuable  consideration  from  the  plaintitf ,  and  that 
the  former  mentioned  conveyance  was  also  for  a  valuable 
consideration  and  obtained  in  good  faith.  The  reply  al- 
leged that  the  conveyance  by  the  plaintiff  to  Ragan  was 
upon  certain  express  and  implied  trusts  of  which  the 
ancestor  of  the  defendants  had  full  knowledge  at  and 
before  the  time  he  obtained  his  conveyance,  and  which  he 
became  bound  to  observe  and  carry  out,  and  from  and  by 
means  of  which  and  of  attending  circumstances  the  gran- 
tee became,  by  result  or  operation  of  law,  a  trustee  of  the 
title  for  the  plaintiff.  From  a  judgment  in  favor  of  the 
plaintiff,  error  was  prosecuted  to  this  court,  where  it  was 
held  that  the  new  matter  pleaded  in  the  reply  was  a  de- 
parture from  the  cause  of  action  set  out  in  the  petition, 
which,  upon  timely  objection  in  the  trial  court,  should 
have  been  stricken  therefrom,  but  that  failure  to  make 
such  objection  and  the  trial  of  the  action  upon  the  issue 
thus  tendered  amounted  to  a  waiver  thereof  and  entitled 
the  matter  thus  pleaded  to  be  treated  as  though  it  had 
been  properly  incorporated  into  the  petition,  but  the  judg- 
ment was  reversed  for  insufficiency  of  the  evidence  for  its 
support 

After  the  cause  was  remanded,  the  plaintiff  by  leave  of 
court  filed  an  amended  petition,  setting  forth  with  greater 
amplitude  the  cause  of  action  pleaded  in  the  focmer  reply, 
and  for  a  second  cause  of  action  pleading  that  he  had  been 
in  adverse  possession  of  the  premises  in  dispute  for  more 
than  ten  years  immediately  preceding  the  beginning  of  the 
suit.  A  motion  to  compel  the  plaintiff  to  elect  upon 
which  of  the  two  causes  of  action,  claimed  to  be  mutually 
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inconsistent,  he  would  proceed,  was  sustained  by  the 
court,  and  the  plaintiff  chose  the  first  of  them.  The  an- 
swer is  a  general  denial,  supplemented  by  the  defense  of 
the  statute  of  limitations,  and  a  plea  that  the  plaintiff  is 
estopped  from  litigating  the  cause  of  action  upon  which 
he  elected  to  proceed  by  the  fact  that  it  is,  as  has  been 
adjudged  by  this  court,  a  departure  from  the  cause  of  ac- 
tion contained  in  the  original  petition.  The  allegations  of 
the  answer  were  put  in  issue  by  a  reply,  and  the  action 
proceeded  to  a  trial,  resulting  in  a  judgment  for  the  de- 
fendants, from  which  the  plaintiff  prosecutes  this  appeal. 
.  Appellant  in  his  brief  relies  upon  three  propositions 
which  are  propounded  by  him  in  his  own  language  as  fol- 
lows: (1)  "The  court  erred  in  compelling  the  plaintiff  to 
elecf  (2)  "The  plaintiff  is  entitled  to  judgment  on  the 
pleadings."  (3)  "That  plaintiff  is  entitled  to  judgment 
on  the  evidence." 

As  to  the  first  of  these  propositions,  counsel  for  appel- 
lees object,  we  think  rightfully,  that  it  could  have  been 
properly  presented  only  by  a  petition  in  error.  This  court 
cannot,  upon  an  appeal  bringing  a  cause  here  for  a  trial 
de  novOy  reform  the  pleadings  by  introducing  issues  not 
tried  in  the  district  court,  the  trial  of  which  would  or  might 
require  the  examination  of  evidence  which  neither  party 
was  called  upon  to  produce  or  could  have  successfully 
offered  in  the  court  below.  It  is  not  a  solution  of  the  diffi- 
culty for  the  appellant  to  say,  as  he  does  say,  that  there  is 
enough  evidence  in  the  record  to  maintain  the  issue  of  ad* 
verse  possession  in  his  behalf.  Although  that  assertion 
be  true,  appellees  were  not  bound,  and  might  not  have  been 
permitted,  to  introduce  evidence  in  rebuttal,  and  the  only 
means  of  correcting  the  error,  if  it  be  one,  is  a  reversal  and 
a  new  trial,  an  object  which,  under  the  law  as  it  existed 
when  this  appeal  was  taken,  was  not  the  office  of  an  ap- 
peal to  accomplish. 

The  second  proposition  is  founded  upon  the  contention 
that  the  defenses  of  the  statute  of  limitations  and  of  es- 
toppel are  both  of  them  technical  pleas  of  confession  and 
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avoidancey  and  that,  neither  of  them  being  sufficient  in 
this  case,  the  allegations  of  the  petition  stand  confessed 
without  defense  and  entitle  the  plaintiff  to  judgment.  But 
counsel  seems  in  this  respect  to  be  afflicted  with  some  con- 
fusion of  thought.  If  an  answer  setting  forth  the  statute 
of  limitations  or  an  estoppel  amounted  simply  to  a  con- 
fession as  a  pleading,  so  that  the  plaintiff  would  be  en- 
titled to  a  judgment  on  motion  without  a  reply  or  evidence, 
neither  defense  would  ever  be  available.  If  either  of  them 
is  insufficient  in  this  case,  it  is  because  of  a  failure  of 
proof  in  its  support  as  might  be  the  case  with  respect  to 
any  other  issue.  Counsel  cites  no  authority  for  holding 
that  a  plea  of  the  statute  of  limitations  is  a  confession  of 
the  alleged  cause  of  action  to  which  it  is  interposed,  and 
we  are  quite  sure  that  it  has  not  been  hitherto  so  regarded 
by  the  courts  or  profession  in  this  state.  In  effect,  if  not 
in  form,  the  plea  is  that  the  plaintiff  ought  not  to  have 
or  maintain  his  suit,  because  the  facts  out  of  which  a 
cause  therefor  is  alleged  to  have  accrued  are  not  averred 
to  have  taken  place  or  did  not  in  fact  occur,  if  at  all, 
within  the  period  of  limitation  before  the  action  begun. 
This  plea  is  quite  consistent  with  the  contention  that  they 
did  not  take  place  at  all,  and  the  two  issues  may  be,  and 
usually  are,  tried  as  one.  If  the  plaintiff  fails  to  prove 
the  existence  of  the  requisite  facts,  he,  of  course,  fails  to 
recover;  but  if  he  proves  them,  and  it  appears  that  their 
occurrence  was  too  remote  in  time,  he  also  fails.  As  to 
estoppels,  there  are  several  varieties  of  them.  An  estop- 
pel, for  instance,  may  consist  of  a  waiver  by  which  the 
plaintiff  has  forgone  or  abandoned  a  previously  subsisting 
and  valid  cause  of  action ;  and  a  plea  of  such  an  estoppel 
ol  necessity  confesses  the  existence  of  the  facts,  the  effect 
of  which,  it  is  alleged,  was  afterwards  waived.  But  there 
are  other  estoppels  which  arise  out  of  the  very  transaction 
and  circumstances  upon  which  the  plaintiff  relies  as 
affording  him  a  ground  of  recovery,  and  a  plea  of  such 
an  estoppel,  so  far  from  confessing  and  seeking  to  avoid, 
amounts  to  a  practical  denial  of  the  plaintiff's  cause  of 
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action.    And  there  is  still  another  kind,  in  which  it  is 
averred  that  the  conduct  of  the  plaintiff  since  the  allied 
accrual  of  his  supposed  cause  of  action  has  been  such  as 
to  lead  the  defendant  to  believe  that  it  did  not  exist  or 
would  not  be  asserted,  and  that  the  latter  has  conducted 
his  affairs  accordingly,  and  that  therefore  whether  the 
plaintiff  has  a  good  cause  of  action  arising  out  of  the  facts 
allied  by  him  or  whether  he  has  not  is  immaterial,  be- 
cause he  ought  not  in  good  conscience  to  be  permitted  to 
assert  it    It  is  of  such  a  plea  that  it  is  correctly  said  in 
Stephens,  Pleading  (2d  ed.),  sec.  166,  that  it  ^^  neither 
by  way  of  traverse  nor  confession  and  avoidance,  viz.,  a 
pleading  that,  waiving  any  question  on  the  fact,  relies 
merely  on  the  estoppel;  and,  after  stating  the  previous 
act,  allegation  or  deniai  of  the  opposite  party,  prays  judg- 
ment if  he  shall  he  received  or  admitted  to  aver  contrary 
to  what  he  before  did  or  said.''    In  this  last  case,  if  the 
matter  alleged  in  estoppel  is  sustained  by  sufficient  proof, 
there  is  no  occasion  to  inquire  whether* the  averments  of 
the  plaintiff  are  true  or  false,  but  if  the  defendant  fails  in 
his  proof,  the  plaintiff  must  still  establish  the  truth  of  his 
averments,  unless  it  is  admitted  otherwise  by  the  plea  of 
estoppel.    Now,  the  estoppel  pleaded  by  the  appellees  in 
this  case  is  analogous  to,  if  not  strictly  of,  the  last  men- 
tioned kind,  and  prays  the  judgment  of  the  court  whether 
the  plaintiff  ought  to  be  "received  or  admitted,"  in  the  lan- 
guage of  Mr.  Stephens,  to  "aver''  or  assert  the  cause  of 
action  alleged  in  his  amended  petition,  after  having  pre- 
viously set  up  and  litigated  a  different  and  inconsistent 
cause  of  action  in  his  original  petition.    For  the  purposes 
of  this  discussion  it  may  be  assumed,  but  is  not  decided, 
that  the  matter  thus  pleaded,  and  admittedly  true,  is  in- 
effectual as  an  estoppel,  because  the  former  trial  was  ac* 
tually  of  the  same  issue,  tendered  in  the  former  reply. 

We  thus  arrive  at  a  consideration  of  appellant's  third 
proposition,  which  is  that  he  is  entitled  to  a  judgment  on 
the  evidence.  The  evidence  establishes,  as  we  think  with- 
out serious  conflict,  that  the  plaintiff  was  the  owner  of 
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the  land  in  controversy,  subject  to  a  mortgage  thereon, 
upon  which  there  had  been  a  decree  of  foreclosure  and  sale 
in  the  federal  court,  and  that  a  marshaFs  sale  pursuant 
to  the  decree  had  been  had,  but  not  confirmed ;  that  Ragan 
bought  the  title  and  received  a  conveyance  from  the  plain- 
tiff for  a  valuable  consideration  for  his  own  use  and  bene- 
fit, and  unaffected  by  any  trust,  express  or  implied,  and 
not  under  circumstances  from  which  a  trust  would  result 
by  operation  of  law,  but  intending  to  make  a  profit  by  its 
-subsequent  sale  at  a  larger  price;  that  after  he  obtained 
his  title  he  redeemed  the  land  from  the  marshal's  sale  be- 
fore confirmation  and  with  his  own  funds;  that  after- 
wards Ragan  sold  and  conveyed  the  premises  to  the  an- 
cestor of  the  defendants  for  an  actual  and  adequate  con- 
sideration, who  paid  for  the  sam^  in  part  with  funds  pre- 
viously belonging  to  him,  and  in  part  with  proceeds  of  a 
loan  secured  by  a  mortgage  executed  upon  the  same  and 
other  lands,  and  that  there  was  no  agreement,  express  or 
implied,  that  the  grantee  should  hold  the  lands  in  trust 
for  the  plaintiff,  or  as  sQCurity  for  the  purchase  money,  or 
any  part  of  it,  paid  to  Ragan.  This  version  of  the  trans- 
action is  testified  to  by  Ragan,  who  is  a  disinterested  wit- 
ness, without  eciuivocation,  and  is  corroboratcni  by  that  of 
both  the  defendants.  It  is  not  directly  or  pointedly  dis- 
puted either  by  the  plaintiff  or  by  any  witness  in  his  be- 
half, and  the  nature  of  his  occupancy  of  the  premises  since 
that  time  is  consistent  with  the  testimony  of  the  dt^fend- 
ants,  who  are  his  nephews,  that  it  was  with  their  permis- 
sion and  as  a  means  of  providing  him  with  a  livelihood  in 
his  declining  years.  Without  reciting  the  evidence,  which 
we  have  examined  with  care,  in  further  detail,  it  may 
suffice  to  say  that  we  are  satisfied  that  it  fully  supports 
the  judgment  of  the  district  court,  which  we  recommend 
be  affirmed. 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
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opinion^  it  is  ordered  that  the  judgment  of  the  district 
court  be 

i  ^  "  Affirmio). 


Oheistlnh  Sobhnbe  v.  Grand  Lodge,  Order  op  Sons  of 

Herman. 

Fmro  SEPTsacBBB  20,  1906.    No.  18,789. 

!•  Insnxanee:  MirnjAL  Benefit  AssooiATioir.  A  certificate  of  a  mntnal 
aflsociatlon  wiU  be  treated  as  a  ccmtract  of  insurance  between 
the  member  and  the  association. 

2.  Pa3rment  of  Assessments.    Where  by  the  constitution  and  by-laws 

of  a  fraternal  benefit  society  it  Is  made  the  duty  of  the  members 
of  such  society  to  pay  their  assessments  and  dues  to  the  secretary 
of  the  local  lodge  to  which  they  belong,  such  secretary  in  re- 
ceiving such  dues  and  assessments  acts  as  the  agent  of  the  grand 
lodge  of  the  order  which  Issues  the  certificate. 

3.  Forfeiture:  Waiver.    If,  with  knowledge  of  the  facts  by  reason 

whereof  it  is  entitled  to  claim  a  forfeiture,  the  insurer  continues 
to  treat  the  policy  as  in  force,  or  does  any  act  inconsistent  with 
an  intention  to  insist  upon  the  forfeiture,  the  forfeiture  is  waived. 
Hunt  V,  State  Ins.  Oo„  66  Neb.  125,  followed  and  approved. 

4.  Conditions  in  a  policy  of  insurance  limiting  or  avoiding  liability 
are  strictly  construed  against  the  insurer  and  liberally  in  f^vor 
of  the  assured. 

6.  Directing  Verdict.  Held,  under  the  facts  and  circumstances  shown 
by  the  record  in  this  case,  that  it  was  error  to  direct  a  verdict  for 
the  defendant 

Error  to  the  district  court  for  Cedar  county:  Girr  T. 
Graves,  Judge.    Reversed. 

John  BridenboAigh,  for  plaintiff  in  error. 

B.  Ready  and  /.  G.  Rohinson,  contra. 

Oldham,  0. 

This  was  an  action  on  a  fraternal  benefit  certificate 
issued  by  the  grand  lodge  of  the  Order  of  the  Sons  of 
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Herman  to  Jacob  Soehner  on  his  becoming  a  member  of 
the  fraternal  insurance  society  and  the  payment  by  him 
of  the  dues  required  by  the  society  on  the  21st  day  of 
February,  1899.  By  this  certificate  the  association,  on 
proof  of  the  death  of  Jacob  Soehner,  promised  to  pay  to 
plaintiff,  the  wife  of  Jacob  Soehner  and  the  beneficiary 
named  in  the  certificate,  the  sum  of  |500.  The  petition 
alleged  the  issuance  of  the  certificate  and  the  full  com- 
pliance by  Jacob  Soehner  with  the  constitution,  by-laws 
and  rules  of  the  order,  and  payment  in  full  of  all  dues 
and  assessments  required  by  the  rules  of  the  association 
and  by  the  terms  of  such  certificate  and  policy  of  insur- 
ance; and  that  on  the  25th  day  of  September,  1902,  the 
said  Jacob  Soehner  died  from  the  effects  of  having  been 
struck  and  run  over  by  a  railroad  train;  and  that  notice 
of  the  death  was  properly  communicated  to  the  defend- 
ant, and  defendant  refused  and  failed  to  pay  the  amount 
due  plaintiff  on  the  benefit  certificate.  The  answer  ad- 
mitted that  the  defendant  was  a  fraternal  benefit  society 
organized  under  the  laws  of  the  state  of  Nebraska,  and 
that  plaintiff  was  the  wife  of  Jacob  Soehner,  and  that 
defendant  had  issued  the  certificate  alleged  on  in  the 
petition.  The  answer  then  sets  up  the  application  of 
Jacob  Soehner  for  membership  in  the  order,  the  ma- 
terial provision  to  the  questions  now  in  issue,  which  was 
that  "I  further  agree  that  I  will  comply  with  all  the  laws, 
rules  and  regulations  now  in  force  and  those  which  may 
hereafter  be  adopted,  and  this  fact  shall  be  the  specific 
reason  which  will  entitle  me  to  the  insurance  and  all 
other  provisions  and  benefits  of  the  order."  The  answer 
then  alleges  that  at  the  time  of  the  death  of  deceased, 
and  for  more  than  two  years  prior  thereto,  the  laws  of 
the  ordQr  governing  the  payment  of  dues  were  as  fol- 
lows : 

"Art  17.  Par.  1.  Members  who  have  failed  to  pay 
their  lodge  dues,  insurance  assessments  and  fines  within 
30  days,  figured  from  the  date  of  inalting  the  assessment, 
shall  be  suspended  ipso  facto,  and  shall  lose  all  rights  to 
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which  they  would  otherwise  be  entitled,  and  it  shall  need 
no  special  order  or  notice  on  the  part  of  the  order. 

"Par.  2.  Such  suspended  members,  whether  such  sus- 
pension is  on  account  of  failure  to  pay  lodge  dues  or 
insurance  assessments,  shall  lose  all  rights  to  which  they 
would  otherwise  be  entitled,  and  the  certificate  of  insur- 
ance shall  be  null  and  void.      ♦    ♦    ♦ 

"Par.  3.  A  suspended  member  can  be  reinstated  if  he 
pays  all  arrearages  within  30  days  from  date  of  suspen- 
sion. He  can  also  be  reinstated  if  he  makes  written  ap- 
plication for  reinstatement  to  the  local  lodge  within  three 
months  of  the  date  of  suspension  and  pays  all  lodge  du(^, 
insurance  assessments  a^id  fines.  To  be  reinstated  at  this 
time,  however,  requires  a  two-thirds  of  all  the  votes  cast 
by  ballot  in  favor  of  such  reinstatement  at  sl  meeting  of 
the  local  lodge. 

"Par.  4.  Former  members  who  have  been  suspended 
more  ftan  three  months  can  be  reinstated  to  their  riglits 
only  when  they  follow  the  same  proceedings  as  for  the 
taking  in  of  new  members,  yet  there  must  be  an  examina- 
tion by  a  physician.  In  such  cases,  however,  the  initia- 
tion can  be  dispensed  with,  provided  he  applies  within  six 
months  from  the  date  of  the  suspension." 

The  answer  further  alleges  that  assessment  numbered 
4,  payable  during  the  month  of  April,  had  not  been  paid 
by  the  deceas(^d  or  anyone  for  him,  nor  have  assessments 
numbered  5,  6,  7,  8  and  9  of  the  series  of  1902  been  paid, 
the  same  being  the  assessments  for  the  months  of  May, 
June,  July,  August  and  September;  that  according  to 
the  laws  and  obligations  above  set  forth  Jacob  Soehner 
thereby  forfeited  his  certificate  of  insurance,  and  such 
forfeiture  was  entered  on  the  records  of  the  grand  lodge 
of  said  Order  of  Sons  of  Herman  by  the  secretary  thereof 
on  the  1st  day  of  May,  1902;  and  that  the  deceased  had 
failed  to  make  any  application  or  a  request  for  reinstate- 
ment, and  never  hjis  been  reinstated,  and  this  defendant 
is  relieved  of  said  lodge  certificate  of  insurance.  A  reply 
was  filed  to  this  answer  in  the  nature  of  a  general  denial ; 
29 
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and  on  issues  thus  joined  there  was  a  trial  to  a  jury,  and 
at  the  close  of  the  t(*stiinony  offered  by  both  plaintiff  and 
defendant  the  court  direct(*d  a  verdict  for  defendant  and 
entered  judgment  on  such  verdict,  and  to  reverse  this 
judgment  the  phiintiff  brings  error  to  this  court 

In  addition  to  the  by-laws  set  up  in  the  answer  of  de- 
fendant the  following  provisions  of  the  benefit  certificate 
wxTe  offered  and  admitted.  "Art.  2.  Membership.  (1) 
All  the  mem  hex's  of  all  the  lodges  of  the  Order  of  the 
Sons  of  Uerman  in  the  state  of  Nebraska  are  firmly 
bound  in  the  case  of  death  of  a  brother  who  is  entitled 
according  to  the  constitution  and  by-laws  to  the  sum  of 
foOO  to  pay  the  same  to  such  person  or  persons  as  was 
designatcMl  in  his  application  by  the  deieased  member  as 
the  recipic^nt  of  the  insurance  money.  (2)  The  assess- 
ment for  the  making  up  of  this  sum  shall  be  made  from 
all  the  members  of  the  order  in  the  state  in  the  following 
manner:  Members  from  18  to  30  years  of  age,  30  cents; 
30  to  38  years  of  age  40  cents;  38  to  40  years  of  age  50 
cents.  (3)  By  the  first  of  each  month  each  member  of 
the  order  shall  pay  to  the  secretary  of  his  lodge  his  as- 
s(»ssment  to  the  mortuary  fund,  which  assessments  are  to 
be  sent  not  later  and  within  the  10th  of  the  same  month 
by  him  to  the  grand  secretary,"  etc.,  "and  the  grand  sec- 
rc^tary  is  rcHjuired  to  forward  receipt,  which  receipt  must 
be  laid  before  the  lodge  at  the  next  meeting.  *  *  *  (5) 
If  a  member  has  not  paid  his  assessments  30  days  after 
the  calling  in  day,  he  shall  be  suspended  for  30  days;  if 
he  pays  within  this  time,  he  is  reinstated  into  his 
rights;  if  he  does  not  pay,  he  is  to  be  stricken  off  the 
memb(Tship  list.  (0)  If  the  mortuary  fund  amounts  to 
more  than  f3,000  through  the  monthly  assessments  of  the 
members,  the  executive^  committee  is  empowered  to  post- 
pone the  next  following  assessment  for  an  indefinite  time." 

The  by-laws  pleaded  in  defendant's  answer  were 
adopted  after  the  benefit  certificate  was  issued.  The  last 
provisions  set  out  w^ere  in  force  and  embodied  in  the  cer- 
tificate at  the  time  it  was  issued.    The  material  evidence 
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introduced  at  the  trial  was  that  on  the  13th  of  September 
Jacob  Soehner  paid  to  the  local  secretary  of  the  lodge, 
Lewis  Ottenheimer,  the  assessments  for  April,  May, 
June,  July,  August  and  September,  and  arrears  of  dues 
for  the  third  and  fourth  quarters,  and  his  per  capita  tax, 
and  received  a  receipt  in  full  of  such  payments  from  the  lo- 
cal secretary;  that  on  the  25th  day  of  September  he  was 
killed  in  a  railroad  accident,  and  that  notice  of  his  death 
was  properly  communicated  to  the  defendant  lodge.  The 
evidence  showed  that  th6  local  secretary  bad  repeatedly 
requested  Soehner  to  pay  his  arrearages  to  the  lodge.  The 
local  secretary  testified  on  behalf  of  defendant,  and  over 
defendant's  objection,  that,  when  he  received  the  money 
from  Soehner  and  gave  him  a  receipt  in  full  for  his  ar- 
rearages, he  told  Soehner  that  he  had  been  out  go  long 
that  he  was  scratched  oflf,  but  that  he  would  write  to  the 
grand  secretary  and  see  if  he  would  accept  the  money, 
and,  if  he  did,  it  would  be  all  right.  The  record  of  the 
grand  secretary  was  introduced,  which  showed  after  the 
name  of  Soehner,  on  date  of  July  1,  a  German  word, 
which  translated  meant  "scratched  ofif.^'  There  is  no 
evidence,  however,  except  the  entry  itself,  as  to  when  this 
word  was  written  after  the  name  of  Soehner.  When  the 
local  secretary  received  the  money,  he  did  not  write  to  the 
grand  secretary,  as  he  said  he  had  agreed  to  do,  until 
after  the  death  of  Soehner.  He  then  wrote  to  the  grand 
secretary,  without  inclosing  the  money,  and  the  grand 
secretary  declined  to  receive  it,  and  so  far  as  the  evidence 
shows  the  local  secretary  still  has  the  money  in  his  pos- 
session. This  is  all  the  evidence  material  to  the  issues 
contained  in  the  record. 

We  have  set  out  the  material  conditions  of  the  policy, 
the  application  and  the  constitution  and  by-laws  of  the 
of  the  association,  because  they,  when  not  in  conflict  with 
the  statute  authorizing  such  organization,  constitute  the 
contract  between  the  member  and  the  association.  While 
in  the  early  days  of  the  existence  of  fraternal  benefit  as- 
sociations a  different  view  of  their  relation  to  their  mem- 
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bers  was  entertained  by  some  of  the  courts  of  the  United 
States,  the  very  strong  trend  of  modem  decisions  is  to 
treat  a  benefit  certificate  as  a  contract  of  insurance  be- 
tween the  member  and  the  association,  and  this  modem 
doctrine  has  received  the  approval  of  this  court  in  the 
very  recent  case  of  Modem  Woodmen  of  America  v.  Col- 
man,  64  Neb.  162.  It  is  not  the  policy  of  the  law  to 
favor  forfeitures,  and  it  is  the  tendency  of  courts  to  re- 
gard a  provision  in  the  constitution  or  by-laws  of  a  benefit 
society  that  a  member  not  remitting  his  assessments 
within  a  specifiiHi  time  shall  forfeit  his  claim  to  member- 
ship as  not  a  self-executing  provision,  but  one  which  re- 
quires affirmative  action  of  the  association  by  declaring 
a  forfeiture.  Northwestern  Traveling  Men's  Ass'n  v, 
Schauss,  148  111.  304.  In  fact,  the  strong  tendency  is  to 
construe  the  by-laws  and  constitution  liberally  in  favor 
of  the  assured. 

In  the  instant  case  it  is  contended  on  the  part  of  the 
insurance  company  that  Jacob  Soehner  was  suspended 
by  the  affirmative  action  of  the  grand  lodge  on  the  1st  day 
of  July  for  his  arreai'ages.  But  there  is  no  evidence  that 
the  local  lodge  was  ever  notified  of  this  suspension,  if  it 
were  actually  made  at  that  tima  Section  3  of  the  by- 
laws pleaded  in  defendant's  answer  provides  that  the 
suspended  member  can  be  reinstated  by  paying  all  ar- 
rearages 30  days  from  date  of  suspension.  Under  this 
section  of  the  by-laws  all  he  has  to  do  is  to  pay  his  ar- 
rearages. It  is  also  provided  that  after  his  suspension  for 
three  months  he  may  by  a  two-thirds  vote  of  the  society 
be  reinstated  on  payment  of  arrearages.  Now,  assuming 
that  Soehner  was  suspended  on  July  1  by  the  grand  lodge, 
he  had  not  been  out  of  the  order  three  montlis  at  the  time 
he  paid  all  arrears  to  the  local  secretary.  While  there  is 
no  specific  provision  for  reinstatement  l)etween  30  days 
and  three  months,  yet,  fairly  and  liberally  construed,  any 
member  of  this  order  in  arrears  may  within  three  months 
of  his  suspension  be  reinstated  by  paying  his  arrearages, 
when  the  money  is  accepted  without  a  vote  of  the  lodge. 
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By  section  3  of  the  constitution  and  the  conditions  of  the 
policy  it  is  made  the  duty  of  each  member  to  pay  his  dues 
and  assessments  to  the  local  secretary  of  his  lodge,  and 
the  duty  of  the  secretary  to  remit  to  the  grand  secretary, 
and  the  grand  secretary  to  return  a  receipt  to  be  read  in 
lodge.  Under  such  a  provision  as  this  the  local  secretary 
becomes  the  agent  of  the  grand  lodge  in  receiving  dues 
and  assessments  from  its  members.  In  Supreme  Tribe  of 
Ben  Eur  v.  Hall,  24  Ind.  App.  316,  it  is  said : 

**The  duties  of  an  officer  determine  the  question  of  his 
agency,  and  not  what  he  may  be  called.  He  is  the  agent 
of  the  supreme  tribe  for  doing  what  its  by-laws  require 
him  to  do  as  between  the  members  of  the  order  and  the 
supreme  tribe^^ — citing  Supreme  Council  of  the  Catholic 
Benevolent  Legion  v.  Boyle,  10  Ind.  App.  301;  Qermafiia 
Life  Ins.  Co.  v,  LunJcenheimer,  127  Ind.  536. 

If,  then,  the  local  secretary  of  the  lodge  was  the  agent 
of  the  grand  lodge  in  the  receipt  of  dues  and  assessments 
from  the  members  of  the  local  organization,  the  question 
arises  as  to  whether  the  receipt  by  him  to  Jacob  Soehner 
for  all  past  due  assessments  and  per  capita  tax  amounted 
to  a  waiver  of  the  conditions  of  the  by-laws  providing  for 
the  susjpension  of  a  member  in  arrears  more  than  30  days. 
In  the  very  recent  case  of  Hunt  v.  State  Ins.  Co.,  66  Neb. 
125,  it  was  said  by  this  court:  "If  with  knowledge  of  the 
facts  by  reason  whereof  it  is  entitled  to  claim  a  forfeiture, 
the  insurer  continues  to  treat  the  policy  as  in  force,  or 
does  any  act  inconsistent  with  an  intention  to  insist  upon 
the  forfeiture,  the  forfeiture  is  waived" — citing  in  sup- 
port of  this  proposition,  Hughes  v.  Insura/nce  Company  of 
North  America,  40  Neb.  626;  Rochester  Loan  d  Banking 
Co.  V.  Liberty  Ins.  Co.,  44  Neb.  537;  Home  Fire  Ins.  Co.  v. 
Kuhlman,  58  Neb.  488. 

In  Eichards,  Insurance,  sec.  76,  the  author  says: 
'^Universally  it  is  held  that  the  acceptance  of  an  assess- 
ment or  premium  by  the  home  office  is  a  waiver  by  the 
company  of  all  former  grounds  of  forfeiture  known  by 
if    To  the  same  effect  is  the  holding  in  Supreme  Tribe  of 
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Ben  Eur  v.  Hall,  supra,  and  Masonic  Mutual  Benefit 
Ass'n  V.  Beck,  77  Ind.  203,  40  Am.  Rep.  .295. 

In  Queen  Ins.  Go.  v.  Young,  86  Ala,  424,  5  So.  116,  it 
is  said:  "Conditions  in  a  policy  of  insurance,  limiting 
or  avoiding  liabilty,  are  strictly  construed  against  the 
insurer,  and  liberally  in  favor  of  the  a/jjsured.  Though  a 
waiver  may  be  in  the  nature  of  an  estoppel,  and  main- 
tained on  similar  principles,  they  are  not  c6nvertible 
terms.  The  courts,  not  favoring  forfeitures,  are  usually 
inclined  to  take  hold  of  any  circumstances  which  indi- 
cate an  election  to  waive  a  forfeiture.  *  *  *  If  the 
company,  after  knowledge  of  the  breach,  enters  into 
negotiations  or  transactions  with  the  assured,  which 
recognize  and  treat  the  policy  as  still  in  force,  or  inducea 
the  assured  to  incur  trouble  or  expense,  it  will  be  re- 
garded as  having  waived  the  right  to  claim  the  forfeiture" 
—citing  Titus  v.  Glen  Falls  In^.  Go,,  81  N.  Y.  410. 

A  fraternal  benefit  association,  as  defined  by  section  91, 
chapter  43,  Compiled  Statutes  1903  (Ann.  St.  6483),  is 
"a  corpoi-ation,  society  or  voluntary  association,  formed 
or  organized  and  carried  on  for  the  sole  benefit  of  its 
members  and  their  beneficiaries,  and  not  for  profit."  Sec- 
tion 92  requires  such  association  to  make  provision  for 
the  payment  of  benefits  in  case  of  death,  and  permits  pro- 
visions to  be  made  for  the  payment  of  benefits  in  case  of 
sickness,  etc.  Section  93  provides  that  the  funds  from 
which  benefits  shall  be  paid  and  the  expenses  of  the  so- 
ciety defrayed  shall  be  derived  from  beneficiary  calls,  as- 
sessments or  dues  collected  from  the  members.  Under  the 
by-laws  and  constitution  of  the  Sons  of  Herman,  as  be- 
fore set  out  in  this  opinion,  assessments  for  the  mortuary 
fund  were  made  monthly,  according  to  the  age  at  which 
the  member  was  admittiMi,  until  the  fund  reached  a  cer- 
tain stipulatc^d  amount,  when  the  calls  might  be  suspended 
by  the  grand  secretary.  In  other  words,  both  under  the 
statute  and  the  by-laws  of  the  order  these  assessments 
were  levied  under  the  direction  of  the  grand  lodge.  While 
tliere  is  some  question  interposed  about  the  legality  of 
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these  assessments,  yet  this  question  we  think  does  not 
arise  and  cannot  be  considered  under  the  i)leadings  filed 
and  issues  raised  in  this  ease.  Plaintiff  tried  the  case 
on  the  theory  that  the  assessments  had  bei^n  legally  levied 
and  had  been  paid  by  her  husband.  Defendant  tried  it 
on  the  theory  that  all  these  assessments  from  April  to 
September,  inclusive,  had  been  l^ally  levied,  and  that 
Jacob  Soeliner  was  in  default  for  nonpayment  of  each 
one  and  all  of  them.  Then  the  question  arises  whether 
OP  not  the  action  of  the  lodge  in  assessing  the  deceased 
member  Soehner  for  the  months  of  August  and  Septem- 
ber is  consistent  with  its  theory  that  he  was  suspended  in 
July.  In  (Stylow  v.  Wisconiiuh  Odd  Fellows  Mutual  Life 
Ins.  Co.,  64  Wis.  224,  i±  is  said  by  the  supreme  court  of 
Wisconsin : 

"Every  time  the  company  makes  an  assessment  against 
the  assured  after  he  has  failed  to  pay  a  pi'cvious  assess- 
ment within  the  time  prescribed  by  the  rules,  it  waives 
the  forfeiture  of  the  policy  for  such  failure  to  pay  'and 
admits  him  to  be  a  member  of  the  company  nothwith- 
standing  such  failure." 

It  is  urged  by  counsel  for  defendant  in  error  that  under 
the  rule  laid  down  by  this  court  in  Adams  v.  Grand  Lodge 
A.  O.  U.  W.,  66  Neb.  389,  the  receipt  of  the  money  by  the 
local  secretary  was  not  sufficient  to  show  a  waiver  of 
other  conditions  for  the  reinstatement  of  a  member,  es- 
pecially when  the  receipt  is  accompanied  by  an  express 
requirement  of  compliance  with  other  conditions.  In  the 
case  just  cited,  the  member  of  the  order  had  been  sus- 
pended and  so  entered  on  the  books  of  the  local  as  well 
as  the  grand  lodge.  When  he  applied  for  reinstatement, 
the  rules  of  the  order  required,  in  addition  to  the  pay- 
ment of  dues,  the  production  of  a  health  certificate  from 
a  physician.  The  finance  officer  notified  him  of  this  con- 
dition, and  furnished  him  a  health  certificate  to  return 
properly  executed  by  a  physician.  This  the  member  neg- 
lected to  do.  The  evidence  in  this  case  also  shows  that 
the  member  himself  was  fully  familiar  with  the  rules,  and 
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had  been  suspended  and  reinstated  under  these  rules  be- 
fore this  tima  In  the  case  at  bar,  there  was  no  require- 
ment under  the  rules  for  a  health  certificate,  or  anything, 
as  we  have  pointed  out,  but  the  payment  of  arrearages. 
This  the  member  did.  So  that  the  only  question  in  this 
case,  if  there  be  one  at  all,  is  whether  or  not  the  alleged 
convei-sation  between  him  and  the  local  secretary  was  suffi- 
cient to  inform  the  member  that  the  local  secretary  would 
hold  the  money  subject  to  the  action  of  the  grand  secre- 
tary. No  condition  was  named  in  the  receipt  executed  and 
delivered  by  the  local  secretary,  and  no  explanation  is 
made  as  to  why  the  assessments  were  charged  against  the 
deceased  member,  when  the  grand  secretary  was  insisting 
that  he  had  been  "struck  off."  It  seems  to  us  that  under 
this  peculiar  condition  the  question  of  the  understanding 
between  deceased  and  the  local  secretary  at  the  time  the 
payment  was  made  was  at  least  one  of  fact  for  the  jury.  In 
Thibert  v.  Supreme  Lodge  Knights  of  Honor,  78  Minn. 
448,  "81  N.  W.  220,  under  conditions  very  similar  to  those 
in  the  case  at  bar,  it  was  said  by  Collins,  J.,  in  rendering 
the  opinion :  "But,  in  any  event,  the  question  whether  the 
reporter  gave  the  notice  testified  to  was  for  the  jury; 
taking  into  consideration,  as  we  must,  that  Thibert,  who 
alone  could  deny  the  conversation,  was  dead,  and  could 
not  be  heard." 

We  are  therefore  of  opinion  that  the  district  court 
erred  in  directing  a  verdict  for  the  defendant,  and  we 
recommend  that  the  judgment  of  the  district  court  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Ames,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

,.,...  BBVBBSBa 
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William  Rodenbbock  v.  Raimond  Gress. 

Filed  Skptembeb  20,  1905.    No.  13,886. 

Baal  Estate  Agent:  Aonon  fob  Services.  Services  as  a  real  estate 
broker,  rendered  for  the  owner  of  the  land  without  a  written  c<m- 
tract,  cannot  be  recovered  for  as  such  on  a  quantum  meruit. 
Blair  v.  Austin,  71  Neb.  401,  followed  and  approved. 

Ebeor  to  the  district  court  for  Otoe  county:  Paul 
Jbssen,  Judge.    Affirmed. 

W.  H.  PitzeVy  for  plaintiff  in  error. 

James  W.  Eaton^  John  V.  Morgcm  and  John  O.  Watson^ 
contra. 

Oldham,  0. 

This  was  a  suit  to  recover  the  value  of  services  allied 
to  have  been  rendered  by  plaintiff  in  the  court  below  as 
a  real  estate  agent  and  broker  in  negotiating  the  sale  of 
certain  lands  owned  by  the  defendant  in  Otoe  county,  Ne- 
braska. Defendant;  demurred  to  the  petition  in  the  dis- 
trict court.  The  demurrer  was  sustained  and,  plaintiff 
refusing  to  further  plead,  the  petition  was  dismissed.  To 
reverse  the  judgment  of  the  district  court  in  dismissing 
the  petition,  plaintiff  brings  error  to  this  court. 

The  petition,  after  showing  that  on  and  prior  to  Janu- 
ary 1,  1902,  the  defendant  was  the  owner  of  the  lands  in 
controversy,  describing  them,  alleges  that  in  the  month  of 
October,  1902,  the  defendant,  being  desirous  of  selling  said 
lands,  requested  the  plaintiff  to  sell  them  for  the  defend- 
ant for  112,000,  and  promised  to  pay  plaintiff  for  his 
services  if  plaintiff  succeeded  in  making  a  sale  of  the  lands 
on  said  terms.  The  petition  then  alleges  that,  in  reliance 
on  the  request  and  agreement  of  the  defendant,  plaintiff 
devoted  a  large  amount  of  time  and  made  continued  efforts 
toward  effecting  a  sale  of  said  lands,  and  that  he  did 
effect  a  contract  of  sale  thereof  to  one  John  Bando  for  the 
price  of  |12,000,  and  that  thereafter  the  defendant  and 
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John  Bando  completed  the  tranBfer  of  the  lands,  and 
defendant  executed  his  deed  to  Bando,  convejing  the  lands, 
and  reeeired  the  snm  of  f  12,000«  the  purchase  price  thereof, 
and  that  the  sale  was  effected  entirely  through  the  efforts 
of  the  plaintiff,  and  was  highlv  adrantageons  to  the  de- 
fendant.  Plaintiff  farther  alleged  that  the  nsnal  compen- 
sation for  similar  services  in  effecting  sales  of  real  estate 
is  a  commission  of  5  per  cent  on  the  first  |1,000  and  2| 
per  cent  on  the  sale  price  excM^eding  f  1,000,  and  that  this 
was  well  known  to  the  defendant ;  that  since  the  sale  has 
been  completed  defendant  promised  to  pay  the  plaintiff 
this  commission,  and  that  no  part  thereof  has  been  paid. 
The  petition  prays  for  judgment  for  the  amount  of  the 
commission  at  the  rate  stated. 

It  will  be  noticed  that  there  is  no  allegation  in  the  peti- 
tion for  the  recovery  of  money  expended  in  the  n^otiation 
of  the  sale  at  defendant's  request  and  for  his  benefit, 
nor  is  there  any  allegation  for  the  reasonable  value  of 
services  performed  at  defendant's  request  and  for  his 
benefit;  but,  on  the  contrai-y,  the  petition  alleges  on  the 
reasonable  value  of  commissions  earned  as  a  real  estate 
agent  and  broker  in  effecting  the  sale  of  lands.  This 
brings  the  case  squarely  within  the  doctrine  announced  by 
this  court  in  Blair  v.  Austin^  71  Neb.  401,  in  which  it  was 
held  that  "services  as  a  real  estate  broker  rendered  for  the 
owner  of  the  land,  without  a  %\Titten  contract,  cannot  be 
recovered  for,  as  such,  upon  a  quantum  meruit/^  Section 
74,  chapter  73,  Compiled  Statutes  1903  (Ann.  St  10258), 
has  n^cently  been  construed  in  all  its  phases  by  this  court 
in  8 pence  v.  Apley,  4  Neb.  (Unof.)  358;  Baker  v.  Gillan, 
68  Neb.  368;  Ddnichon  v.  Goebel,  71  Neb.  301,  and  Blair 
V.  Austin^  supra.  It  therefore  needs  no  further  discussion 
in  this  opinion. 

The  judgment  of  the  district  court  in  sustaining  the 
demurrer  was  in  full  harmony  with  all  these  decisions, 
and  we  recommend  that  such  judgment  be  affirmed. 


Ambs  and  Lbtton,  CO.,  concur. 
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By  the  Court:   For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 


John  Morris^  appellee,  v.  Phcebe  R.  E.  E.  Linton  bt  al., 

appellants. 

Filed  Septembeb  20,  1905.    No.  13,901. 

1.  Depositions:  Admissibility.    In  the  case  of  alienation  of  lands  pe». 

dente  lite,  depositions  of  witnesses  taken  after  the  alienation  and 
before  the  alienee  becomes  a  party  to  the  cause  may  be  used 
against  the  alienee  the  same  as  they  might  have  been  used 
against  the  party  under  whom  he  claims. 

2.  Mortgage:  Vauditt.    Where  a  mortgage  is  given  to  secure  a  bona 

fide  indebtedness  contracted  before  the  execution  of  a  note,  the 
mortgage  will  be  held  valid  as  security  for  the  debt,  although  the 
note  itself  may  be  invalid  for  want  of  a  revenue  stamp. 

3.  Dismissal:  Effect.    The  dismissal  of  a  bill  without  prejudice  does 

not  conclude  the  parties  thereto. 

4.  Tmsts:  Executed  and  Execittobt.    The  distinction  between  trusts 

executed  and  executory  is  this:  A  trust  executed  is  where  the 
party  has  given  complete  directions  for 'settling  his  estate,  with 
perfect  limitations;  an  executory  trust  is  where  the  directions 
are  incomplete,  and  are  rather  minutes  or  instructions  for  the 
settlement 

6.  Ifhe  law  of  the  situs  governs  in  regard  to  all  rights,  Interests  and 
titles  in  and  to  immovable  property,     . 

Appeal  from  and  error  to  the  district  court  for  Douglas 
county:    Abraham  L.  Sutton,  Judge.    Affirmed. 

John  0.  Yeiser,  for  appellants. 

E.  W.  Simeralj  contra. 

Oldham,  0. 

The  original  petition  in  this  case  was  filed  on  May  24, 
1898,  in  the  district  court  for  Douglas  county,  praying  for 
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the  foreclosure  of  a  real  estate  mortgage  executed  by  the 
defendant^  Phoebe  R.  E.  E.  Linton,  to  John  Morris,  mort- 
gagee. The  mortgage  was  given  to  secure  advancements 
of  money  made  by  the  mortgagee  for  the  separate  use^  of 
Mrs.  Linton,  and  was  purported  to  be  evidenced  by  a  note 
executed  by  her  to  the  mortgagee  at  the  time  the  mortgage 
was  given.  It  was  a  Nebraska  form  of  mortgage,  describing 
the  mortgagor  as  "Phoebe  Rebecca  Elizabeth  Elwina  Lin- 
ton of  Omaha,  Nebraska,  United  States  of  America,  wife 
of  Adolphus  Frederick  Linton."  It  was  acknowledged  on 
January  14,  1896,  in  London,  England,  before  the  deputy 
consul  general  of  the  United  States  of  America,  under 
seal  of  his  office,  in  the  ordinary  form  of  acknowledgment 
in  this  state.  It  is  stipulated,  however,  that  Mrs.  Linton  * 
was  a  subject  of  Great  Britain  at  the  time  the  note  and 
mortgage  were  executi^d.  When  the  suit  was  instituted, 
all  parties  app(jaring  to  have  any  claims  or  interest  in  the 
mortgaged  premises  were  made  parties  defendant.  The 
cause  of  action  was  continued  from  time  to  time,  and  on 
August  28,  1901,  upon  notice  to  all  the  parties  defendant, 
depositions  were  taken  by  the  plaintiflp  in  London,  Eng- 
land, and  these  depositions  were  filed  in  the  district  court 
for  Douglas  county,  September  17,  1901.  On  May  .20, 
1901,  there  had  been  filed  for  record  with  the  roister 
of  deeds  of  Douglas  county  a  purported  conveyance 
in  trust  of  the  lands  in  controversy  from  Mra  Lin- 
ton to  a  trustee  for  the  benefit  of  her  two  minor  chil- 
dren, Charles  and  Fry  da  Linton.  This  is  claimed  to  have 
been  done  in  compliance  with  an  antenuptial  contract 
with  her  husband.  Tliereafter,  on  November  4,  1901, 
plaintiff  filed  aji  amended  and  supplemental  petition,  mak- 
ing these  minor  childi*en  and  the  trustee  named  in  the 
purported  deed  parties  defendant.  A  guardian  ad  litem 
was  appointed  for  the  minor  defendants,  and  after  many 
delays  the  issues  were  finally  settled.  On  April  9,  1904, 
a  decrcM^  was  entered  in  favor  of  the  mortgagee  for  the  sum 
of  144,679.20,  and  a  foreclosure  of  the  mortgaged  premises 
was    directed.     To    reverse    this    decree    the    guardian 
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ad  litem  of  the  minor  defendants  brings  error  to  this 
court,  and  defendants  Phoebe  E.  E.  E.  Linton  and  her 
husband  bring  the  cause  here  by  appeal.  The  two  causes 
of  action  were  consolidated  and  will  be  treated  together, 
In  the  error  proceedings  by  the  guardian  ad  litem  of  the 
minor  defendants  it  is  first  urged  that  the  court  erred  in 
overruling  the  motion  of  the  gua^:dian  ad  litem  to  sup- 
press the  depositions  taken  in  London  on  August  28, 1901, 
as  against  the  rights  of  the  minor  defendants.  No  motion 
to  suppress  these  depositions  was  made  until  May  2,  1902, 
and  the  motion  to  suppress  was  not  called  for  action  until 
April  8, 1904,  the  day  the  trial  began.  The  court  overruled 
the  motion,  and  the  trial  proceeded  without  further  objec- 
tions from  the  defendants.  Without  determining  whether 
or  not  these  minors  .were  necessary  parties  to  the  suit,  it  is 
sufficient  to  say  that  they  came  into  the  suit  pendente  lite 
under  a  conveyance  executed  long  after  the  suit  had  been 
instituted.  It  is  the  rule  that,  where  an  alienation  of 
property  is  made  pendente  lite,  the  alienee  is  bound  by  the 
proceedings  in  the  suit  after  the  alienation  and  before  the 
alienee  becomes  a  party  to  it.  Depositions  of  witnesses 
taken  after  the  alienation  and  before  the  alienee  becomes  a 
party  may  be  used  against  the  alienee,  as  they  might  have 
been  used  against  the  party  under  whom  he  claims.  2 
Barbour,  Chancery  Practice  (1st  ed.)  *79;  Lange  v.  Bray- 
nard,  104  Cal.  156,  37  Pac.  868. 

It  is  next  urged  that  the  court  erred  in  admitting  in 
evidence  the  note  executed  by  Mrs.  Linton  to  the  mort- 
gagee, because  such  note  does  not  appear  to  be  stamped,  as 
required  by  the  revenue  laws  of  England,  where  the  note 
was  executeil,  and  that,  consequently,  the  mortgage  which 
secured  the  note  was  void.  In  the  first  place,  as  the  trial 
was  to  the  court  and  not  to  a  jury,  it  was  not  error  to 
admit  the  note  in  evidence  in  the  first  instance,  even  if  un- 
stamped. The  only  error  that  could  be  predicated  would 
be  the  action  of  the  trial  court  in  rendering  judgment  on 
such  improper  testimony.  The  court,  after  admitting  the 
note,  refused  to  render  judgment  on  it,  and  only  found  for 
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the  plaintiff  for  such  sums  of  money  as  were  shown  with- 
out dispute  to  have  been  furnished  Mrs.  Linton  for  the 
benefit  of  her  separate  estate.  The  note  was  given  for 
155,454,  but  the  evidence  showed  that  part  of  this  con- 
sideration was  a  debt  of  the  husband,  Adolphus  Frederick 
Linton,  and  no  recovery  was  allowed  for  this  part  of  the 
obligation.  It  is  a  well  settled  proposition  that,  where 
the  original  consideration  is  valid  and  is  contracted  prior 
to  the  execution  of  the  note,  a  mortgage  given  to  secure 
the  debt  will  be  valid,  although  the  note  purporting  to 
evidence  the  debt  is  invalid  for  want  of  a  revenue  stamp. 
1  Jones,  Mortgages  (3d  ed.),  353;  Wilson  v,  Carey y  40  Vt. 
179;  Broum  v.  Watts,  1  Taunt.  (Eng.)  353;  Sutton  v. 
Toomer,  7  B.  &  C.  (Eng.)  416. 

The  suflftciency  of  the  evidence  to  sustain  the  decree  is 
challenged  in  both  the  error  and  the  appellate  proceedings. 
The  facts  underlying  the  controversy  are  that  in  1878 
Phoebe  R.  E.  B.  Finley,  a  prospective  American  heiress, 
then  a  minor  of  the  age  of  16  years,  whose  father  resided 
in  th.e  state  of  Pennsylvania,  was  married  in  Paris, 
France,  by  the  English  consul  to  Adolphus  Frederick 
Linton  of  London,  England,  who  appears  to  have  been  a 
profligate  bankrupt.  Before  the  marriage  the  following 
antenuptial  agreement  was  entered  into  by  the  intended 
husband  and  wife:  "This  is  an  agi*eement  made  on  the 
9th  day  of  December,  Anno  Domini  1878,  between  Adol- 
phus Frederick  Linton,  Esq.,  bachelor,  of  18  Gilbert  St., 
Grosvenor  Square,  Middlesex,  on  the  one  part,  and  Re- 
becca Elizabeth  Phoebe  Elwina  Finley,  on  the  other  part, 
in  pursuance  of  a  marriage  which  is  proposed  to  take 
place  between  said  parties.  It  is  agreed  that  all  the 
moneys  and  property  that  the  said  intended  wife  may 
become  or  is  now  in  possession  of  or  that  she  may  at  any 
future  time  become  entitled  to,  shall  be  free  from  the 
debts,  control  and  engagements  of  the  said  intended  hus- 
band, and  settled  upon  herself  for  her  sole  and  separate 
use,  and  be  divided  amongst  the  children  of  the  said  in- 
tended marriage  in  such  shares  as  the  said  intended  hiis- 
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band  and  wife  may  appoint,  but  subject,  nevertheless,  to 
the  said  husband  taking  a  vested  life  interest  in  any  such 
money  or  property  as  above  mentioned,  in  the  event  of 
his  surviving  the  said  intended  wife.     And  it  is  further 
agreed  between  the  said  parties  that  a  formal  deed  of  set- 
tlement shall  be  drawn  up  embodying,  in  effect,  the  said 
agreement  as  soon  as  conveniently  possible  after  said 
marriage.     (Signed.)    Phoebe-  Rebecca  Elizabeth  Elwina 
Finley.     ( Signed. )    Adolphus  Frederick  Linton.  Witness : 
R.  Lancaster  Johnson."    At  the  time  this  agreement  was 
entered  into,  Mrs.  Linton  was  the  heir  expectant  of  her 
maternal  grandfather,  James  E.   Brown,  a  resident  of 
Pennsylvania.     In  1880,  the  grandfather  died,  leaving  a 
valuable  estate,  which,  in  1890,  was  conveyed  in  trust  to 
Colonel  John  B.  Finley,  father  of  Mrs.  Linton,  for  her 
sole  benefit.     This  estate  was  held  in  trust  by  Colonel 
Finley  until  1894,  when,  on  September  28  of  that  year,  he 
conveyed  the  lands  now  in  controversy  and  other  lands  to 
Mrs.   Linton.     This  conveyance  w^as  properly  filed  for 
record  with  the  register  of  deeds  of  Douglas  county.  About 
two  years  later  the  mortgage  in  controversy  was  given. 
On  November  15,  1892,  Mrs.  Linton  brought  an  action  in 
the  English  chancery  court  against  her  husband  and  his 
trustee  in  bankruptcy  for  specific  performance  of  the  ante- 
nuptial agreement  above  set  out.     It  is  fair  to  say  that 
the  suit  appears  to  have  been  brought  with  the  full  knowl- 
edge and  probably  at  the  suggestion  of  plaintiflf,  John 
'  Morris.    The  suit,  however,  was  dismissed  without  preju- 
dice by  the  plaintiflf,  October  30, 1893. 

It  is  now  contended  by  counsel  for  the  appellants  and 
plaintififs  in  error  that  the  institution  of  this  suit  was  a 
ratification  of  the  antenuptial  agreement  entered  into 
while  Mrs.  Linton  was  a  minor.  If  we  should  regard  the 
institution  of  the  suit  as  a  ratification  of  the  contract,  we 
would  be  compelled  likewise  to  regard  the  dismissal  of  the 
cause  by  her  as  a  revocation.  The  true  rule,  how.evep,  is 
that  the  dismissal  of  a  bill  without  prejudice  does  not 
conclude  the  parties  thereto,  and  they  are  at  liberty  to 
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bring  another  bill  upon  the  same  subject  matter.  House 
V.  Mullen,  22  Wall.  (U.  S.)  42;  Bank  of  Maywood  v. 
Estate  of  McA  Uister,  56  Neb.  188.  Hence,  the  institution 
and  dismissal  of  this  suit  amounted  to  neither  a  ratifica- 
tion nor  a  revocation  of  the  contract.  From  the  terms  of 
the  above  agreement  it  is  plainly  an  executory  rather  than 
an  executed  contract.  It  shows  on  its  face  that  its  pur- 
pose was  to  protect  the  expected  inheritance  of  the  wife 
from  the  debts  and  liabilities  of  the  bankrupt  husband, 
because,  at  the  time  the  contract  was  entered  into,  under 
the  laws  of  England,  whore  the  parties  intended  to  reside, 
the  personal  property  of  the  wife,  when  reduced  to  pos- 
session, passed  to  the  husband.  Consequently,  the  hus- 
band was  to  have  a  life  estate  in  the  property  if  he  sur- 
vived the  wife ;  but  all  the  property  to  be  received  by  her 
was  settled  on  herself  for  her  sole  and  separate  use,  to  be 
divided  among  the  children  of  the  intended  marriage  in 
such  shares  as  the  husband  and  wife  might  subsequently 
agree  upon ;  and  it  was  further  agreed  that  a  (ormal  deed 
of  settlement  should  be  drawn  up  to  effect  this  purpose  as 
soon  as  conveniently  possible  after  the  marriage. 

The  contention  of  the  plaintiffs  in  error  is  that  the 
minor  defendants  take  the  fee  of  the  land  in  dispute  as 
purchasers  under  this  antenuptial  settlement,  and  that 
the  mortgage  was  taken  by  the  mortgagee  with  full  know^l- 
edge  of  their  rights  under  this  agreement  "The  distinc- 
tion between  trusts  executed  and  executory  is  this :  a  trust 
executed  is  where  the  party  has  given  complete  directions 
for  settling  his  estate,  with  perfect  limitations;  an  ex- 
ecutory trust,  where  the  directions  are  incomplete,  and 
are  rather  minutes,  or  instructions  for  the  settlement." 
Treves  v.  Scott,  9  How.  (U.  S.)  196,  211;  McCartney  i\ 
Ridgway,  160  111.  129..  The  action  anticipated  by  this 
agreement  for  carrying  it  into  efifect  was  the  execution  of 
a  formal  deed  for  that  purpose.  This  w^as  never  made 
until  1901,  or  five  years  after  the  mortgage  had  been  ex- 
ecuted. At  the  time  the  agi'eement  was  entered  into,  Mrs. 
Linton  had  not  yet  come  into  possession  of  her  estate,  and 
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the  ancestor  from  whom  she  received  it  was  still  alive.  In 
this  court,  in  the  case  of  Kocher  v.  Cornell^  59  Neb.  315, 
after  a  very  careful  review  of  the  authorities,  we  held  that 
a  married  wpman  cannot  contract  with  reference  to  her 
subsequently  acquired  property.  Now,  at  the  time  the 
contract  was  made,  it  is  conceded  that  Mrs.  Linton  was  a 
minor,  and  that  the  contract  to  be  binding  upon  her  must 
have  been  affirmed  after  she  arrived  at  maturity,  which 
was  long  after  she  had  become  a  married  woman. 

But  it  is  contended  by  counsel  for  the  Lintons  that  the 
contract,  the  mortgage  and  the  note  are  all  governed  by 
the  laws  of  Great  Britain,  the  place  where  the  contract 
was  entered  into,  and  not  by  the  laws  of  the  state  of  Ne- 
braska, the  9itus  of  the  real  estate.  It  is  said  authorita- 
tively by  the  learned  Judge  Story,  in  his  Conflict  of  Laws, 
sec.  428,  that  the  law  of  the  situs  shall  exclusively  govern 
in  r^ard  to  all  rights,  interests  and  titles  in  and  to  im- 
movable property.  See  also  Richardson  v.  De  Oiverville, 
107  Mo.  422,  17  S.  W.  974.  It  follows  therefore  that  the 
execution  of  the  mortgage  and  the  contract  under  which 
the  minors  claim  title  to  the  real  estate  must  be  deter- 
mined by  the  laws  of  this  state,  and  not  by  the  laws  of 
England.  As  already  set  forth  in  the  opinion,  the  mort- 
gage itself  was  a  Nebraska  form,  and  was  executed  in 
conformity  with  our  statutes.  But  even  if  the  acknowl- 
edgment had  been  informal  as  between  the  parties,  the 
mortgage  would  have  been  good,  as  held  by  this  court  in 
Linton  v.  Cooper^  63  Neb.  400,  and  in  Morris  v.  Linton, 
61  Neb.  537. 

We  therefore  conclude  that  the  antenuptial  agreement 
relied  upon  is  no  sufficient  defense  against  plaintiff's 
mortgage,  and  recommend  that  the  judgment  of  the  dis- 
trict coArt  be  affirmed. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 
80 
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Allen  W.  Field  et  al.  v.  Lincoln  Traction  Tompant 

ET  AL. 

Filed  Septembsb  20,  1905.    No.  13,906. 

nuDation:  Boabd  of  Equalization:  Discretion.  The  sound  discretioa 
reposed  in  the  hoard  of  equalization  in  hearing  complaints  on  the 
Taluation  of  property  for  assessment  under  the  revenue  law  in 
force  in  1902  will  not  be  disturbed  by  this  court,  unless  so  mani- 
festly wrong  that  reasonable  minds  could  not  differ  thereon. 

Error   to   the   district   court   for    Lancaster   county: 
Edward  P.  Holmes,  Judge.    Affirmed. 

Allen  W.  Field  and  Tihhcts  d  Anderson,  for  plaintiffs 
in  error. 

Clark  d  Allen  and  J.  L.  Caldwell ,  contra. 

Oldham,  C. 

This  cause  is  a^  prooocding  in  error  from  the  action  of 
the  board  of  county  comniission(»rs  of  Lancaster  county 
sitting  as  a  board  of  equalization  on  the  valuation  of 
property  of  the  Lincoln  Traction  Company,  a  corporation, 
for  the  year  1902.  The  plaintiff  in  error  filed  a  protest 
and  objection  to  the  a*ss(»ssinent  as  returned  by  the  as- 
sessor. The  protest  was  heard  and  (^videnee  taken  in  this 
and  other  similar  cases  before  the  county  board  sitting  as 
a  board  of  equalization,  and  on  such  hearing  the  valuie  of 
the  property  for  taxation  was  fixed  by  the  board  at  f50,- 
000.  Error  was  prosecuted  from  this  finding  to  the  dis- 
trict court,  where  the  action  of  the  board  was  affirmed, 
and  to  reverse  this  judjijineiit  of  the  district  court  error  is 
brought  to  this  court. 

The  only  contention  urged  in  the  brief  of  the  plaintiff  in 
error  is  that,  under  the  testimony  taken  before  the  board 
of  equalization,  it  is  «::rossly  inadequate  to  assess  the  prop- 
erty of  the*  d(^fendant  traction  company  at  f50,000.  The 
evidence  n\  .is  taken  in  a  very  informal  manner  before  the 
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board  of  equalization,  as  is  generally  the  case  in  proceed- 
ings of  this  nature  before  such  boards.  Under  the  rules 
governing  the  admission  and  exclusion  of  testimony  in 
courts  of  record,  little  of  the  evidence  offered  would  have 
been  received.  The  assessment  was  made  under  the  rev- 
nue  law  in  force  in  1902,  which  has  been  superseded  by 
the  enactment  of  1903,  which,  it  is  hoped,  will  prove  much 
more  effective  in  distributing  the  burdens  of  taxation  in 
an  equitable  manner  on  all  classes  of  property  within 
the  commonwealth.  Under  the  law  as  it  existed  in 
1902  it  was  the  peculiar  province  of  the  board  of  equaliza- 
tion, in  its  administrative  capacity,  to  hear  and  determine 
complaints  of  improper  valuation  made  by  the  local  as- 
sessors, and,  unless  it  is  made  to  appear  that  the  judgment 
of  the  board  in  fixing  the  valuation  on  such  complaints 
was  so  clearly  wrong  that  reasonable  minds  could  not 
differ  thereon,  the  sound  discretion  reposed  in  the  board 
should  not  be  disturbed  by  a  reviewing  court.  There  is 
no  evidence  in  the  record  before  us  to  say  that  the  judg- 
ment in  the  case  at  bar  was  erroneous  in  this  sense. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ambs  and  Letton,  OC,  concur. 

By  the  Court:    For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmhd. 


AiiLBN  W.  Field  ht  al.  v.  Nebraska  Tblephonb  CJom- 

PANT   BT  Ali. 

Feued  Sbptembeb  20,  1905.    No.  13,907. 

Taxation:  Boabo  of  Equauzatton:  Apfeai.:  Bnx  of  EJxceptions. 
Under  section  811  of  the  code,  a  bill  of  exceptions  of  the  proceed- 
ings had  before  a  county  board  of  equalization  may  be  settled  and 
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approred  by  the  presldins  officer  of  sucfa  board;  Vut  the  general 
IMOTialons  of  this  sectloii,  llmltiiig  the  time  in  which  the  bill  may 
be  Allowed  attid  proTiding  for  notloe  on  the  adTerse  party,  most 
be  complied  with. 

Erb(XB  to  the  district  court  for  Lancaster  connty :  Ed- 
WABD  P.  Holmes,  Judgh.    Affirmed. 

A.  W.  Field  and  TibheU  d  Anderson,  for  plaintiffa  in 
error. 

W.  W.  Morsman  and  Halleck  F.  Rose,  contra. 

OU>HAM,  G. 

The  plaintiffs  in  this  cause  of  action,  as  taxpayws  of 
Lancaster  county,  Nebraska,  filed  a  complaint  with  the 
board  of  equalization  of  said  county,  objecting  to  the  as- 
sessment for  taxes  for  the  year  1902  of  the  Nebraska  Tele- 
phone Company  as  being  too  low.  A  hearing  was  had  be- 
fore the  board,  evidence  taken,  and  a  final  judgment  ren- 
dered by  the  board  fixing  the  valuation  of  the  company  at 
120,000.  The  complainants  excepted  to  the  judgment  of 
the  board,  prepared  a  bill  of  exceptions,  had  the  same 
settled  and  certified  to  by  the  chairman  of  the  board,  and 
filed  a  petition  in  error  with  the  bill  in  the  district  court 
for  Lancaster  county.  On  motion  of  the  defendants,  the 
bill  of  exceptions  was  quashed  by  the  district  court,  and 
the  judgment  of  the  board  of  equalization  was  afilrmed, 
and  to  reverse  this  judgment  plaintiffs  bring  error  to  this 
court 

In  t]y  brief  filed  by  the  plaintiffs  in  error,  it  is  said: 
*1f  the  bill  of  exceptions  was  properly  quashed,  then 
complainants  are  in  no  position  to  attack  the  action  of 
the  board  of  equalization;  if  not  properly  quashed,  then 
the  cause  should  be  remanded  to  the  district  court  for 
action  on  the  merits  of  the  case."  With  reference  to  the 
settlement  of  the  bill  of  exceptions,  it  appears  from  the 
record  that,  before  the  adjournment  of  the  board  of  equal- 
ization on  July  10,  19C2,  an  order  was  made  giving  the 
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complainants  60  days  in  which  to  settle  a  bill  of  excep- 
tions; that  two  days  after  the  expiration  of  this  order,  on 
September  10,  1902,  the  board  of  connty  commissioners 
extended  the  time  for  settling  the  bill  of  exceptions  to  Sep- 
tember 21,  1902;  that  on  the  20th  day  of  September  the 
bill  was  settled,  without  notice  of  any  kind  having  been 
served  upon  the  defendants.    The  bill  of  exceptions  was 
attempted  to  be  settled  under  section  811  of  the  code, 
which,  so  far  as  it  is  necessary  to  consider  it,  is  as  follows: 
''When  the  decision  is  not  entered  on  the  record  or  the 
grounds  of  objection  do  not  sufficiently  appear  in  the 
entry,  the  party  excepting  must  reduce  his  -exceptions  to 
writing  within  fifteen  (15)  days,  or  in  such  time  as  the 
court  may  direct,  not  exceeding  forty  (40)  days  from  the 
adjournment  sine  die  of  the  term  of  court  at  which  judg- 
ment is  rendered  or  at  which  the  motion  for  new  trial  is 
ruled  on,  and  submit  the  same  to  the  adverse  party  or  his 
attorney  of  record  for  examination  and  amendment  if  de- 
sired.    ♦    •     •    Within  ten  days  after  such  submission 
the  adverse  party  may  propose  amendments  thereto  and 
shaU  return  said  bill  with  his  proposed  amendments  to 
the  other  party, .  or  his  attorney  of  record*    The  bill  and 
proposed  amendments  must,  \idthin  ten  days  thereafter, 
be  prefii^nted  by  the  party  seeking  the  settlement  of  the 
bill  to  the  judge  who  heard  or  tried  the  case,  upon  five 
(6)  daytf  notice  to  the  adverse  party,  or  his  attorney  of 
record,  at  which  time  the  judge  shall  settle  the  bill  of 
exceptions.    •    ♦    •    In  cases  where  a  party  seeking  to 
obtain  the  allowance  of  the  bill  of  exceptions  has  used 
due  diligence  in  that  behalf,  but  has  failed  to  secure  the 
settlement  and  allowance  of  the  same  as  herein  required, 
it  shall  be  competent  for  the  judge  who  tried  the  cause, 
upon  due  showing  of  diligence,  and  not  otherwise,  to 
extend  the  time  herein  allowed,  but  not  beyond  forty  (40) 
days  additional  to  that  herein  provided,  making  such 
spedflc  directions  in  that  behalf  as  shall  seem  just  to  all 
parties.    Provided,  that  any  person  or  officer,  or  the  pre- 
siding officer  of  any  board  or  tribunal  before  whom  any 
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proceedings  may  be  had,  shall,  on  request  of  any  party 
thereto,  settle,  sign  and  allow  a  bill  of  exceptions  of  all 
the  evidence  offered  or  given  on  the  hearing  of  such  pro- 
ceedings." The  proviso  with  which  this  section  closes  wm 
added  to  the  section  by  amendment  in  the  year  1895, 
plainly,  as  we  think,  for  the  purpose  of  making  the  pro- 
visions of  the  section  applicable  to  inferior  tribunals, 
ofHlcers  and  boards  not  included  in  the  original  section. 

The  contention  of  plaintiffs  in  error  seems  to  be  that 
the  amendment  of  1895  is  an  independent  act,  complete 
within  itself,  intended  alone  to  govern  the  settlement  of 
bills  of  exceptions  in  inferior  tribunals,  and  that  the  gen- 
eral provisions  of  the  act  requiring  the  service  of  notice 
^  on  the  adverse  party  and  limiting  the  time  that  may  be 
allowed  in  the  first  instance  to  forty  days  have  no  appli- 
cation to  bills  of  exceptions  of  proceedings  from  counly 
boards  and  other  inferior  tribunals.  With  this  contention 
we  are  unable  to  agree,  for,  if  the  act  of  1895  is  complete 
within  itself  and  was  intended  as  an  independ^t  act,  it 
could  not  be  passed  as  an  amendment  to  section  311, 
supra,  but  must  have  been  enacted  under  a  separate  title. 
As  we  view  it,  the  amendment  of  1895  is  germane  to  the 
section  to  which  it  refers,  and  was  simply  intended  to 
extend  the  provisions  of  the  section  to  proceedings  had  in 
county  boards  and  inferior  tribunals.  Thus  considered, 
it  should  be  interpreted  as  if  the  entire  section  as  amended 
had  been  enacted  at  one  time.  The  proper  olB&ce  of  a 
proviso  in  a  statute  is  to  limit  or  qualify  general  pro- 
visions. The  general  provisions  of  the  act  require  the  bill 
of  exceptions  to  be  settled  by  the  "judge  who  heard  or 
tried  the  case,"  while  the  proviso  added  to  the  statute 
allows  the  bill  to  be  approved  by  "any  person  or  officer, 
or  the  presiding  officer  of  any  board  or  tribunal  before 
whom  the  proceedings  may  be  had."  There  is  nothing, 
however,  in  the  proviso  qualifying  the  time  in  which  the 
bill  may  be  prepared  or  dispensing  with  the  service  of 
notice  on  the  adverse  party,  as  provided  for  in  the  body  of 
ttie  section.    The  right  of  a  litigant  to  examine  a  bill  of 
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exceptions  which  purports  to  contain  all  the  evidence  that 
was  taken  at  the  trial  of  the  cause  to  which  he  is  a  party, 
and  the  privilege  of  suggesting  amendments  before  the  bill 
is  settled  and  becomes  conclusive  of  the  facts  therein 
recited,  is  a  valuable  right  which  should  not  be  lightly 
denied;  certainly  not  by  the  strained  construction  of  the 
proviso  of  an  act  which,  in  itself,  clearly  recognizes  and 
seeks  to  protect  this  right. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ambs  and  Letton,  00.,  concur. 

By  tiie  Oourt:   For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


AUiBN  W.  Field  bt  al.  v.  Lincoln  Gas  &  Electric  Light 

OOMPANY  ET  AL. 

Filed  Seftembeb  20,  1905.    No.  13,90S. 

Oaoe  VoUowed.  For  the  reasons  set  forth  ia  Field  v,  Nebraska  Tele- 
phone Oo,,  ante,  p.  419,  the  judgment  of  the  district  court  Is 
affirmed. 

Ebbob  to  the  district  court  for  Lancaster  county :  Ed- 
WARD  p.  Holmes,  Judge,    Affirmed. 

Allen  W.  Field  and  Tibbets  d  Anderson,  for  plaintiffs 
in  error, 

Halleck  F.  Rose  and  J.  L.  Caldwell,  contra. 

Oldham,  0. 

This  is  a  companion  case  to  Field  v.  Nebraska  Tele- 
phone Co.,  a/nte,  p.  419,  and  involves  the  identical  ques- 
tion on  the  settlement  of  a  bill  of  exceptions  from  the 
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county  board  of  equalization  therein  determined.  The 
causes  were  argued  together,  and  for  the  reasons  set  forth 
therein,  we  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  Field  v.  Ne- 
braska Telephone  Co.,  ante,  p.  419,  the  judgment  of  the 
district  court  is 

Affirmed. 


Simpson  McEjbbin  ett  al.  v.  Henry  J.  Day. 

FnxD  September  20,  1905.    No.  14,120. 

1.  Partnership:   Bvidencb.    SMdence  examined,  and  heU  sufficient  to 

BUBtaln  the  special  finding  of  the  jury  that  Simpson  McKlbhln 
was  a  member  of  the  firm  of  McKibbin  Brothers. 

2.  Trial:  Evidence.    Ata  error  of  the  trial  court  in  the  admission  of 

eridence,  which  is  insufficient  to  support  an  allegation  of  the  peti- 
tion, may  ordinarily  be  cured  by  striking  the  testimony  from  the 
record  and  especially  withdrawing  It  from  the  consideration  of 
the  jury  by  an  instructloti. 

8.  Instructlomi  of  the  trial  court  examined,  and  held  not  prejudicial. 

4.  Evidence:  Review.  Action  of  the  trial  court  in  the  admission  of 
evidence  examined,  and  held  not  prejudicial. 

6.  Award  of  damages  examined,  and  held  excessive;  and  further,  held 
that,  unless  a  remittitur  of  1412.55  of  the  damages  awarded  be 
entered  In  this  court,  the  judgment  of  the  district  court  will  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Error  to  the  district  court  for  Lancaster  county :  Lin- 
coln Frost,  Judge.    Affirmed  on  condition. 

A.  E.  Harvey  and  Stewart  &  Hunger,  for  plaintiffs  in 
error. 

L.  0.  Burr,  contra. 
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Oldham,  O. 

This  is  an  action  for  deceit,  before  this  court  for  a 
second  review.  At  the  first  review,  a  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  Simpson  Mc- 
Eibbin  alone  was  reversed,  and  the  cause  was  remanded 
for  proceedings  under  the  opinion.  This  opinion  is  re-* 
ported  in  71  Neb.  280.  On  a  second  trial  of  the  issues  to 
a  jury  in  the  court  below,  there  was  a  verdict  for  the 
plaintiff  against  all  of  the  defendants.  Judgment  was 
rendered  on  this  verdict,  and  to  reverse  this  judgment 
defendants  bring  error  to  this  court. 

In  the  former  opinion  the  issues  involved  in  the  contro- 
versy are  fully  set  out,  consequently,  a  restatement  is 
unnecessary.  At  the  last  trial  of  the  cause  in  the  district 
court,  the  question  as  to  whether  Simpson  McKibbin  was 
a  member  of  the  firm  of  McKibbin  Brothers  was  by  his 
own  request  submitted  to  the  jury  for  a  special  finding, 
and  the  jury  answered  that  he  was  a  member  of  the  firm. 
An  examination  of  the  testimony  contained  in  the  bill  of 
exceptions  shows  that  there  is  competent  evidence  to  sup- 
port this  finding,  consequently,  the  verdict  against  all  the 
defendants  is  sufficiently  supported. 

At  the  last  trial  of  the  cause,  plaintiff  amended  his 
petition  on  the  allegations  of  fraud  and  deceit  in  thfe  sale 
of  the  real  estjite  involved  in  the  controversy.  Defendants 
filed  a  motion  to  strike  this  allegation  from  the  petition, 
because,  on  the  testimony  introduced  at  the  first  trial,  we 
had  field  that  the  evidence  was  not  sufficient  to  support 
the  allegation  of  damages.  The  motion  was  overruled, 
and  plaintiff  was  permitted,  over  defendants^  objections, 
to  introduce  his  testimony  tending  to  support  this  issue. 
When  the  testimony  was  all  introduced,  the  court,  being 
of  the  opinion  that  it  was  still  insufficient,  struck  out  all 
the  testimony  admitted  as  to  false  representations  of  the 
cash  value  and  rental  of  the  real  estate  conveyed  to  plain- 
tiff, and  gave  an  instruction  to  the  jury  specifically  with- 
drawing this  issue  from  its  consideration.     It  is  now 
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•strongly  urged  in  defendants*  brief  that  this  admission  of 
testimony,  in  the  first  instance,  and  the  overruling  of  the 
motion  to.  strike  this  allegation  from  the  petition  were 
highly  prejudicial  to  the  defendants,  although  the  testi- 
mony was  subsequently  stricken  from  the  record  and  the 
issud  withdrawn  by  instruction  from  the  consideration  of 
the  jury. 

In  the  first  place;  the  court  did  not  err  in  refusing  to 
strike  the  allegation  from  the  petition,  because  the  evi- 
dence introduced  at  the  first  trial  was  insufficient  to  sup- 
port it,  for  the  court  had  no  means  of  knowing  what  ad- 
ditional testimony  might  be  offered  at  the  second  hearing. 
Again,  the  testimony  oflPered  and  received,  in  the  first 
instance,  was  not  of  such  a  peculiarly  prejudicial  charac- 
ter as  to  probably  influence  the  jury  in  its  finding  on  the 
alleged  fraud  and  deceit  charged  to  have  been  practiced 
on  the  plaintiff  in  the  sale  of  the  stock  of  goods.  When 
testimony  is  admitted  and  is  not  connected  in  such  a  man- 
ner as  to  make  it  material  to  the  allegation  it  tends  to 
support,  the  error  in  its  admission  at  first  is  ordinarily 
cured  by  the  action  of  the  trial  court  in  striking  the  tes- 
timony from  the  record  and  withdrawing  it  from  the  con- 
sideration of  the  jury  by  special  instructions. 

The  next  alleged  error  called  to  our  attention  in  de- 
fendants' brief  is  that  the  court  refused  to  give  any  in- 
structions that  fairly  presented  defendants'  theory  of  the 
case  to  the  jury.  The  case,  as  submitted  to  the  jury,  de- 
pended upon  allied  fraudulent  representations  made  by 
defendants  to  the  plaintiff  concerning  the  value  of 
a  stock  of  goods  which  defendants  traded  to  plain- 
tiff. Plaintiff's  theory  was  that  defendants  had  falsely 
and  knowingly  represented  that  the  stock  of  goods 
had  been  invoiced  at  the  first  of  the  year,  1902,  and 
that  by  such  invoice  they  were  shown  to  be  of  the 
value  of  |6,700;  and  that  between  the  time  of  the  invoice 
and  the  sale  of  the  goods  on  April  30,  1902,  defendants 
had  made  additions  by  purchase  to  the  stock  of  goods 
sufficient  to  increase  its  value  to  the  sum  of  |7,000.    De- 
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fendants  practically  admitted  the  representations,  but  de- 
nied that  they  were  fraudulently  made,  or  that  the  goods 
were  not  of  the  value  claimed.  Plaintiff's  testimony 
tended  to  show  conclusively  that  the  value  of  the  stock  of 
goods  was  but  $4,353.31.  Defendants  introduced  testi- 
mony tending  to  show  that  in  July,  1901,  there  had  been 
some  kind  of  an  invoice  of  the  stock,  as  it  then  existed, 
and  while  contained  in  another  building  with  some  differ- 
ent fixtures,  which  invoice  approximated  f6,700.  But  the 
pretended  invoice  was  incomplete,  some  pages  missing, 
and  included,  among  other  things,  items  of  f  233  cash  in 
the  drawer,  and  |650  in  notes  and  accounts.  Under  the 
issues  thus  arising  on  the  testimony,  the  court  instructed 
the  jury  much  more  at  length  than  was  necessary,  but 
each  of  the  instructions  cast  the  burden  on  the  plaintiff 
to  show  by  a  preponderance  of  the  evidence  that  the  rep- 
resentations of  value  made  were  false,  and  that  they  were 
made  either  with  a  reckless  disregard  of  their  verity,  or 
with  knowledge  that  they  were  false  when  made.  The 
instructions  were  all  framed  to  reflect  the  law  of  the  case 
as  determined  at  the  first  hearing  in  this  court,  and  we 
are  not  pointed  to  any  instructions  which  are  inherently 
wrong. 

Complaint  is  made  in  the  brief  of  the  defendants  as  to 
the  action  of  the  trial  court  in  the  admission  of  evidence, 
and  in  the  latitude  given  the  plaintiff's  counsel  in  the 
cross-examination  of  the  defendants.  When  deceit  -and 
fraud  are  alleged,  a  liberal  range  of  investigation  is  prop- 
erly permitted  in  the  proof  of  such  issues,  and  we  have 
examined  each  of  the  several  complaints  in  this  regard 
and  are  satisfied  that  the  trial  judge  did  not  exceed  his 
proper  discretion  in  his  rulings  in  these  matters. 

It  is  next  urged  that  the  damages  are  excessive.  In  a 
determination  of  this  question,  we  have  made  a  careful 
examination  of  the  evidence  contained  in  the  record,  and 
are  convinced,  from  such  examination,  that  the  quantum 
of  damages  awarded  in  the  verdict  exceed  the  proper 
measure  of  plaintiff's  recovery,  under  the  evidence  and 
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the  instructions  given  to  the  jury.  PlaintiflTs  evidence 
shows  very  conclusively  that  an  invoice  of  the  stock  of 
goods,  made  by  competent  and  disinterested  persons  of 
large  experience  and  unquestioned  skill  in  mercantile  pur 
suits,  shows  the  value  of  the  stock  to  have  been  14,3513.31 
at  the  time  it  was  purchased  by  plaintiff.  Now,  the  meas- 
ure of  plaintiff's  damage  was  the  difference  between  the 
value  of  the  stock  as  represented  by  the  defpiidants  and 
its  actual  value.  Deducting  the  actual  value  of  the  stork 
from  its  represented  value,  the  difPereuce  is  |2,R46.69. 
Allowing  interest  at  the  rate  of  7  per  cent,  fop  31  jiionths 
— the  time  intervening  between  the  purcliai^e  of  the  floods 
and  the  date  of  the  trial — the  amount  of  the  interest, 
which  is  $478.61,  added  to  the  principal  (f 2,640.69)  is 
f3,125.30;  or  f 412.55  less  than  the  damages  awarded  in  the 
verdict. 

We  therefore  recommend  that,  unless  plaintiff  enters  a 
remittitur  of  $412.55  of  the  damages  a\^  tird^Hj,  the  judg- 
ment of  the  district  court  be  reversed  and  the  cause  re- 
manded for  further  proceedings;  but  that,  if  »u('h  remitti- 
tur be  entered  within  thirty  days  of  iht'  filing  of  this 
opinion,  the  judgment  of  the  district  court  be  affiriued. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that,  unless  the  plaintiff,  Henry  J. 
Day,  enter  a  remittitur  in  this  court  of  |412,55  of  the 
damages  awarded  in  the  court  below,  the  judgment  of  the 
district  court  will  be  reversed  and  the  canse  remanded  for 
further  proceedings;  but,  if  such  remittitur  he  enteretl 
within  thirty  days,  the  judgment  of  the  district  court 
w' 
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Weluah  Poohin,  appeillbb,  ▼.  Frank  N.  Oonlby  kt  ml^ 

APPBLLBES,   IMPLBADBD  WITH  V.   B.  JAKWAT,  APPHr 

LANT. 

Feued  Serbmbkb^SO,  1906.    No.  18,89S. 

1.  ICortgags:  DgriciiBifOT  Judgment:  Looiation.  An  application  ftor 
a  deficiency  Judgment  should  be  made  within  the  time  that  the 
statute  would  bar  an  action  on  the  note  secured  by  the  mortgage 
on  the  foreclosure  of  which  the  deficiency  arises,  the  statute  eom- 
menclng  to  run  from  confirmation  of  the  foredoeure  sale^ 

S.  ICaxrled  Women:  MoBTaAOB.  A  marrfed  woman  Is  not  bound  by  the 
coyenants  In  a  deed  or  mortgage,  where  she  loins  with  her  hna- 
band  In  making  the  same  for  the  sole  purpose  of  releasing  her 
dower  Interest    Comp.  St  1903,  ch«  73,  sec.  43. 

Appbal  from  the  district  court  for  Ouster  cotmly: 
Bruno  O.  HosTETLm^  Judgb.    Affirmed. 

B.  A.  Moore,  for  appellant 

C.  L.  Outteraon,  OJiarlea  H.  Holcomb  and  Moore  d 
Ledwioh,  contra. 

DUFPIB,  0. 

Nels  Anderson,  one  of  the  defendants,  purchased  160 
acres  of  land  in  Custer  county  from  one  Mary  GL  Thorn- 
burg  in  June,  1892,  for  $1,600.  At  that  time  there  was  an 
1800  mortgage  on  the  land  in  favor  of  the  Globe  Invest- 
ment Company,  which  mortgage  was  deducted  from  the 
purchase  price.  Anderson  paid  Mrs.  Thornburg  |500  in 
cash  and  gave  a  second  mortgage  on  the  land  for  |300  to 
secure  the  balance  of  the  purchase  money.  The  f800 
mortgage  given  to  the  Globe  Investment  Company  was 
transferred  to  William  Pochin,  who  commenced  fore- 
closure proceedings  thereon  and  obtained  a  decree  on 
December  8,  1896.  The  |300  mortgage  given  to  Mrs. 
Thornburg  was  by  her  transferred  to  the  appellent,  Mrs. 
Jakway,  who  was  made  a  party  defendant  in  the  fore- 
dosoie  action  commenced  by  Pochin.    The  decree  found 
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that  there  was  due  on  the  mortgage  hold  by  Pochin  f 946.- 
66)  and  on  the  mortgage  held  by  Mrs.  Jakway,  t39L50. 
An  order  of  sale  issued  on  this  decree  and  the  land  was 
sold  in  June^  1898,  and  the  premises  bought  isx  by  William 
Pochin^  plaintiff  in  the  action,  for  f 600.  The  proceeds  of 
the  sale  being  insufficient  to  satisfy  the  decree  in  favor 
of  Pochin,  of  course  there  was  nothing  to  apply  on  the 
second  lien  of  Mrs.  Jakway.  This  sale  was  confirmed  by 
an  order  of  the  district  court  entered  on  June  21,  1898/ 
and  the  sheriff  ordered  to  make  a  deed  to  the  plaintiff, 
Pochin.  The  sheriff's  deed  was  made  Octol)er  29,  1898. 
On  July  24,  1903,  Mrs.  Jakway  filed  in  the  district  court 
for  Custer  county  what  is  temuHl  an  "application  for 
judgment  and  supplemental  answer";  this  paper  being 
entitled  the  same  as  the  foreclosure  proceedings  com- 
menced by  Pochin.  In  this  application  and  supplemental 
answer  Mrs.  Jakway  alleges  all  of  the  matters  above  set 
out,  and  states  further  that,  the  Pochin  mortgage  having 
been  deducted  from  the  purchase  price  of  the  land  at  the 
time  Nels  Anderson  bought  from  Mrs.  Thornburg,  he  was 
in  duty  bound  to  pay  the  same ;  that  he  and  his  wife,  Clara 
Anderson,  for  the  purpose  of  defeating  the  mortgage  held 
by  Mrs.  Jakway  and  depriving  her  of  her  security,  per- 
mitted Pochin  to  foreclose  his  mortgage,  and  after  the 
decree  and  sale,  but  before  the  making  of  the  sheriff's 
deed,  Mrs.  Anderson  took  from  him  a  quitclaim  deed, 
which,  it  is  alleged,  amounts  to  nothing  more  than  a  re- 
demption from  the  sale.  The  prayer  is  that  personal 
judgment  may  be  entered  against  both  Nels  and  Clara 
Anderson  for  the  amount  found  duo  her  by  the  decree  in 
the  I^ochin  foreclosure,  and  that  the  judgment  be  made  a 
special  lien  upon  the  mortgaged  premises.  Both  Nels  and 
Clara  Anderson  filed  answers,  and  by  a  lengthy  reply 
filed  by  Mrs.  Jakway  the  facts  are  set  out  more  in  detail; 
the  theory  being  that,  Mrs.  Anderson  having  joined  with 
her  husband  in  the  mortgage  given  to  Mrs.  Thornburg, 
she  is  now  estopped  by  the  covenants  therein  from  setting 
up  title  to  the  land  as  against  that  mortgage.    It  is  fur- 


Vol.  74]  SEPTEMBER  TERM,  1905.  431 


Pochln  V.  Conlej. 


ther  claimed  that  the  money  paid  Pochin  for  the  quit- 
claim deed  was  principally  furnished  by  Nels  Anderson, 
and  that  he  is  the  equitable  owner  of  the  land.  A  decree 
went  in  favor  of  the  Andersons,  and  Mrs.  Jakway  has 
brought  the  case  here  by  appeal. 

Among  other  defenses  interposed  by  the  Andersons  was 
the  statute  of  limitations,  but  the  decree  entered  does  not 
show  what  view  was  taken  by  the  district  court' of  that 
defense.  Whether  Mrs.  Jakway  in  her  answer  in  the 
Pochin  foreclosure  action  asked  for  a  deficiency  judgment 
against  Nels  Anderson,  who  alone  signed  the  note  secured 
by  Mrs.  Jakway's  mortgage,  does  not  appear,  but  the 
presumption  is  that  no  such  relief  was  asked,  the  fore- 
closure decree  not  making  any  reference  to  such  a  claim 
made  either  by  Pochin  or  by  Mrs.  Jakway.  We  have, 
then,  this  case:  A  decree  of  foreclosure  entered  in  De- 
cember, 1896;  a  sale  under  that  decree  which  was  con- 
firmed in  June,  1898;  a  deed  from  the  purchaser  to  Mrs. 
Anderson  after  the  confirmation,  but  before  the  execution 
of  the  sheriff's  deed.  The  confirmation  of  the  sale  de- 
vested Nels  Anderson  of  his  title  to  the  property,  and, 
while  the  sheriff's  deed  was  not  executed  until  October, 
1898,  he  still  became  the  equitable  owner  of  the  land  upon 
the  confirjnation  of  the  sale.  Lamb  v.  Sherman^  19  Neb. 
681;  Yeoisel  v.  White,  40  Neb.  432.  The  sale  and  the  con- 
firmation satisfied  the  Pochin  decree  to  the  extent  of  |600, 
the  amount  bid  upon  the  land,  and  we  do  not  see  how  it 
can  be  claimed  that  redemption  from  the  decree  could 
thereafter  be  made.  After  the  sale  to  Pochin  was  com- 
pleted by  confirmation,  he  could  sell  his  interest  in  the 
land,  and  Mrs.  Anderson  had  the  same  right  as  any  other 
to  make  the  purchase.  If  the  money  was  furnished  by 
her  husband,  that  fact  might  be  established  in  a  proper 
action  and  the  land  subjected  to  the  satisfaction  of  any 
judgment  against  him;  but  it  does  not  appear  that  Mrs. 
Jakway  is  a  judgment  creditor.  Upon  confirmation  of  the 
sale  she  was  entitled  to  a  deficiency  judgment  against 
Nels  Anderson,  who  alone  signed  the  note  secured  by  her 
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mortgage;  but  no  judgment  has  yet  been  established 
against  him  for  a  deficiency,  and,  if  we  treat  the  pleading 
in  this  case  as  an  application  for  such  judgment,  the  de- 
fense of  the  statute  of  limitations  was  interposed  and 
ought  to  be  sustained. 

In  Durkee  v.  Kochler^  73  Neb.  833,  it  was  held  that  an 
application  for  a  deficiency  judgment  should  be  made 
within  the  time  that  the  statute  would  bar  an  action  on 
the  note  or  account  on  which  the  lien  is  based,  counting 
from  the  date  of  confirmation  of  the  sale  of  the  property. 
More  than  five  years  from  confirmation  having  elapsed 
before  the  filing  of  this  supplemental  answer,  the  right  to 
a  deficiency  judgment  is  barred  by  the  statute,  and  the 
court  properly  dismissed  the  application.  Mrs.  Anderson 
is  not  estopped  by  the  covenants  in  the  mortgage  held  by 
Mrs.  Jakway.  She  did  not  hold  title  to  the  mortgaged 
premises  at  the  time  it  was  given,  but  joined  with  her  hus- 
band only  for  the  purpose  of  releasing  her  dower.  By 
section  48,  chapter  73,  Compiled  Statutes  1903  (Ann.  St. 
10251),  it  is  provided  that  "a  njarried  woman  shall  not  be 
bound  by  any  covenant  in  a  joint  deed  of  herself  and  hus- 
band," and,  while  it  has  been  held  that  this  statute  was 
abrogated  by' the  married  woman's  act,  so  far  as  it  at- 
tempted to  release  her  from  covenants  made  in  a  convey- 
ance of  property  held  in  her  own  right  and  in  which  her 
husband  joins,  the  statute  is  still  effective  to  protect  her 
her  against  covenants  contained  in  a  deed  in  which  she 
joins  with  her  husband  in  a  conveyance  of  property  owned 
by  him  for  the  sole  purpose  of  releasing  her  dower  intercut. 

The  decree  of  the  district  court  was  correct,  and  we 
recommend  its  affirmance. 

Jackson,  C,  concurs.    Albert,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,'  the  decree  of  the  district  court  is 

AFFIBliCBD. 
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Lanoastbe  Countt  bt  al.  v.  Maby  Fitzgerald  bt  au 

Filed  Seft&mbeb  20,  1905.    No.  18|869. 

1.  Bond:  Pleading.    It  is  essential  to  a  recorery  on  a  bond  to  plead  a 

breach  of  the  condition,  and  a  petition  which  falls  to  allege  such 
breach  is  fatally  defective. 

2.  Waste:  County  May  Maintain.    When  taxes  against  real  estate  are 

past  due  and  unpaid,  the  county  by  which  the  taxes  were  levied 
may  maintain  a  suit  to  restrain  waste,  where  the  acts  complained 
of  would  reduce  the  value  of  the  property  to  an  amount  insuffici- 
ent to  pay  the  taxes. 

3. :  .    In  order  to  maintain  such  suit  it  Is  not  necessary 

that  the  county  should  first  become  a  purchaser  of  the  property  at 
tax  sale. 

Ebbob   to   the   district   court   for   Lancaster   county: 
Edwabd  p.  Holmes,  Judge.    Reversed. 

James  L.  Caldwell^  F.  M.  Tyrrell  and  Charles  E.  Mat- 
son,  for  plaintiffs  in  error. 

J.  C.  McNerney,  R.  D.  Stearns  and  Frank  D.  Eager, 
contra. 

Albebt,  C. 

This  suit  was  brought  by  Lancaster  county  in  1902 
to  restrain  the  defendants  from  removing  a  building 
from  certain  lots  on  which  the  county  claimed  a  lien 
by  virtue  of  taxes  levied  by  said  county  under  its 
general  authority  to  levy  and  collect  them.  In  its  original 
petition  the  plaintiff  alleged  the  levy  of  the  taxes  against 
the  property  for  the  years  1892  to  1901,  inclusive;  that 
said  taxes  were  past  due  and  unpaid;  that  the  lots  with 
the  building  thereon  are  of  sufficient  value  to  pay  said 
taxes,  but  would  be  wholly  insufficient  therefor  should 
said  building  be  removed;  that  the  defendant  Eager  was 
proceeding  to  raze  said  l^uilding,  and  to  remove  the  same 
and  the  material  of  which  it  is  constructed  from  said  lots, 
31 
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A  temporary  restraining  order  was  allowed.  Shortly  af- 
terwards the  plaintiff  and  the  defendant  Eager  entered 
into  a  written  stipulation  to  the  effect  that  the  restrain- 
ing order  shonW  be  dissolved  npon  said  defendants  enter- 
ing into  a  bond  to  the  plaintiff,  with  sufficient  sureties, 
conditioned  "that  in  ease  the  taxes,  or  any  part  thereof, 
set  out  in  plaintiff's  p(^tition  shall  be  finally  decreed  to  be 
a  lien  upon  the  building  and  material  taken  therefrom 
by  said  defendant,  as  alleged  in  plaintiff's  petition,  said 
defendant  shall  pay  the  amount  of  said  taxes  to  the  plain- 
tiff county,  not  exceeding  .the  value  of  said  building."  In 
pursuance  of  this  stipulation  the  defendant  Eager,  with 
the  United  States  Fidelity  &  Guaranty  Company,  as 
surety,  gave  the  bond,  and  thereupon  the  restraining  or- 
der was  dissolved.  Thereafter,  leave  of  court  having  first 
been  obtained,  the  county  treasurer  filed  a  petition  of  in- 
tervention, and  the  plaintiff  filed  an  amended  and  sup- 
plemental petition.  The  petition  of  intervention  and  the 
amended  and  supplemental  petition  are  substantially  the 
same.  Both  allege  the  due  levy  of  taxes  for  1892  to  1901,  in- 
clusive, upon  said  lots,  and  the  nonpayment  of  such  taxes ; 
that  the  property  had  been  duly  offered  for  sale  at  tax 
sale,  but  had  not  been  sold  for  want  of  bidders;  that  said 
taxes,  induding  interest,  penalities,  etc.,  aggregate  f600; 
that  since  the  commeni^ement  of  the  action  the  defendant 
Eager  had  removed  the  building  from  said  lots,  and  dis- 
posed of  the  material  in  such  a  way  that  it  could  no  longer 
be  identified;  that  by  reason  of  the  removal  of  said  building 
the  lots  were  not  worth  to  exceed  ?50,  whereas  before  said 
removal  they  were  worth  more  than  sufficient  to  satisfy 
the  said  taxes,  interest,  penalties,  etc.  Both  pleadings 
also  contain  allegations  showing  the  execution  of  the 
bond  hereinbefore  referri^d  to,  a  copy  of  which  is  set  out 
in  said  pleadings,  the  dissolution  of  the  restraining  order 
in  pursuance  of  the  stipulation,  and  the  formal  allegation 
that  the  plaintiff  and  intervener  respectively  have  no 
adequate  remedy  at  law.  The  surety  on  the  bond  was 
brought  in  as  a  party  defendant,  and  both  it  and  the'  de- 
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fendant  Eager  demurred  to  the  amended  and  supple- 
mental petition  of  the  plaintiff,  as  well  as  to  the  petition  of 
intervention.  The  several  demurrers  were  sustained,  and 
plaintiff's  amended  and  supplemental  petition,  as  well  as 
the  petition  of  intervention,  dismissed.  The  case  is  here 
on  error. 

So  far  as  the  demurrers  interposed  by  the  Fidelity  & 
Guaranty  Company  are  concerneij,  we  have  no  hesitation 
in  saying  that  they  were  properly  sustained.  Its  liability, 
if  any,  is  on  the  bond.  The  condition  of  the  bond  is  "that 
if  it  shall  be  finally  decreed  that  said  items  of  taxes,  or 
any  of  them,  are  a  lien  on  said  property,  including  the 
building  on  said  lots,  and  if,  in  that  event,  the  said  Frank 
D.  Eager  shall  well  and  truly  pay  such  taxes  as  decreed," 
etc.  No  breach  of  this  condition  is  pleaded.  On  the  con- 
trary, the  record  shows  affirmatively  that  the  decree  upon 
which  the  payment  of  the  taxes  by  Eager  is  made  contin- 
gent has  never  been  entered.  Until  that  decree  is  entered 
there  can  be  no  breach  of  the  conditions,  and  until  there  is 
such  breach  there  can  be  no  recovery  on  the  bond.  This 
obstacle  to  a  recovery  is  not  overcome  by  the  allegation 
that  there  is  no  adequate  remedy  at  law.  While  that 
plight  is  often  held  sufficient  to  give  a  remedy,  it  is  never 
held  sufficient  to  create  a  right,  nor  to  vary  or  modify 
the  stipulated  condition  upon  which  the  liability  of  a 
party  to  an  obligation  depends.  What  we  have  said  with 
respect  to  the  Fidelity  &  Guaranty  Company  applies  to 
the  defendant  Eager,  so  far  as  the  plaintiff  and  the  inter- 
vener seek  to  recover  on  the  bond,  because  his  liability  on 
the  bond  is  to  be  tested  by  the  same  rules  as  that  of  his 
surety,  so  far  as  the  sufficiency  of  the  pleadings  in  ques- 
tion is  concerned. 

But  where  a  pleading  is  assailed  by  a  general  demurrer, 
the  question  is  whether  it  entitles  him  to  any  relief;  and 
although,  as  we  have  seen,  neither  the  plaintiff  nor  inter- 
vener can  recover  on  the  bond,  it  still  remains  to  determine 
whether  the  facts  pleaded  by  them  entitle  them  to  any 
form  of  relief.    The  theory  of  the  plaintiff  and  the  inter- 
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vener  seems  to  be  that  this  is  an  action  in  the  nature  of 
waste,  and,  while  we  agree  in  the  view  that  both  petitions 
are  sufficient  to  charge  the  defendant  with  waste,  we  are 
met  with  the  defendants'  proposition  that  neither  the 
plaintiff  nor  the  intervener  have  sufficient  title  to  main- 
tain waste.  We  are  not  unacquainted  with  the  technical 
rules  which  formerly  prevailed  with  respect  to  the  action 
of  waste,  and  the  action  on  the  case  in  the  nature  of  waste, 
but  these  rules  have  been  greatly  relaxed.  An  injunction 
restraining  waste  was  granted  at  the  suit  of  a  judgment 
creditor,  whose  judgment  was  a  lien  on  the  premises,  in 
Vandcmark  v.  Schoonmaker,  9  Hun  (N.  Y.^,  16,  and  Wit- 
frier's  Appeal^  45  Pa.  St.  455 ;  at  the  suit  of  an  attaching 
creditor  in  Gamp  v.  Bates,  11  Conn.  ♦SI,  27  Am.  Dec.  707. 
See  also  Jones  v.  Brittony  102  N.  Car.  166;  Thompson  v. 
Lynam,  1  Del.  Ch.  64 ;  Braswell  v.  Morehead,  45  N.  Oar. 
26. 

By  the  provisions  of  the  revenue  law  then  in  force  the 
taxes  were  a  lien  on  the  real  estate.  Comp.  St  1901,  ch. 
77,  art.  I,  sec.  138.  The  county  treasurer  was  authorized 
to  enforce  the  collection  of  the  taxes  by  a  sale.  To  that 
end  he  was  the  trustee  of  the  state  and  the  subdivisions 
thereof  for  whose  benefit  the  taxes  were  levied.  Logan 
County  V.  Carnahan,  66  Neb.  685.  That  being  true,  in 
view  of  the  authorities  cited,  it  is  clear  to  us  that  the 
county  treasurer,  as  such  trustee,  had  a  right  to  bring  and 
maintain  a  suit  of  this  character.  But  when  the  taxes 
are  collected  they  pass  to  the  county,  which  then  becomes 
the  trustee  for  their  disbursement.  Logan  County  v.  Car- 
nahan,  supra.  As  between  the  treasurer  and  the  county 
the  latter  is  the  party  ultimately  entitled  to  the  taxes,  or, 
in  other  words,  the  real  party  in  interest,  and,  as  such,  is 
competent  to  bring  and  maintain  this  suit.  It  follows 
from  what  has  been  said  that  Eager's  deiuurrors,  not  only 
to  plaintiff's  petition,  but  to  the  petition  of  intervention, 
should  have  been  overruled,  not  on  the  ground  that  they 
state  a  cause  of  action  on  the  bond,  because  they  do  not, 
but  because  they  do  state  facts  sufficient  to  constitute  ^ 
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cause  of  action  for  waste.  The  defendant  Fitzgerald  ap- 
pears to  be  only  a  nominal  party,  and  for  that  reason  this 
will  be  a  sufficient  reference  to  her. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 

DuFFiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

BBtfiRSBD. 


Max  Bebr,  appblleb,  v.  John  E.  Wisner  bt  al., 
appellants. 

FncD  Seftembeb  20,  1905.    No.  13,879. 

Real  Estate  Contract:  CJonstbuction.  A  party  borrowed  the  amount 
neoesaary  to  pay  the  purchase  price  of  certain  real  estate,  for  the 
imrchase  of  which  he  had  made  an  oral  contract  with  the  owner, 
glYlng  his  note  therefor.  To  secure  the  payment  of  the  note  it 
was  orally  agreed  among  the  vendor,  the  vendee  and  the  payee  of 
the  note  that  upon  payment  of  the  note  the  title  of  Che  real  es- 
tate should  be  conveyed  to  the  vendee,  but  upon  default  in  such 
payment  It  should  be  conveyed  to  the  bank.  Afterwards  the 
vendee  was  adjudged  a  bankrupt  and  a  trustee  appointed  for  his 
estate.    Held: 

(1.)  That  so  long  as  the  vendee,  or  those  claiming  under  him, 
base  their  claim  upon  the  three-sided  contract,  they  must  accept  It 
In  its  entirety,  and  will  not  be  permitted  to  avail  themselves  of 
those  terms  which  are  finrorable  and  reject  those  which  are 
onerous. 

(2.)  That  the  vendee  took  merely  the  equitable  title,  subject  to 
a  Uen  in  favor  of  the  holder  of  the  note  for  the  amount  due 
thereon,  and  that  the  trustee  of  his  estate  occupies  no  more  ad- 
vantageous position. 

Appbal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  GFIumes,  Judge.    Afflrmed, 
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Becler  d  Miildoon,  for  appellants. 
Wilcox  &  Ualligan,  contra. 

Albert,  0. 

This  is  an  appeal  from  a  decree  of  foreclosure.  It  ap- 
pears from  the  record  that  one  Baskins  was  formerly  the 
owner  in  fee  of  the  real  estate  involved,  and  that  he  en- 
tered into  an  oral  contract  for  the  sale  thereof  to  one 
Baker.  To  enable  Baker  to  raise  the  money  to  pay  the 
purchase  price,  it  was  orally  agreed  among  Baskins,  Baker 
and  the  -First  National  Bank  of  North  Platte  that  the 
bank  should  advance  the  money  required,  taking  Baker's 
note  therefor;  that  upon  the  payment  of  this  note  the  fee 
title  to  the  premises  should  pass  to  Baker,  but  upon  de- 
fault in  the  payment  of  the  note  the  title  should  pass  to 
the  bank.  In  pursuance  of  this  agreement  the  bank  ad- 
vanced the  money,  which  was  paid  to  Baskins;  Baker  ex- 
ecuted his  note  tliorefor  to  the  bank,  and  Baskins  executed 
a  deed  to  the  real  estate,  leaving  a  blank  space  for 
the  insertion  of  the  grantee's  name,  and  delivered  it  to  the 
president  of  the  bank,  with  the  understanding  on  the  part 
of  all  concerned  that,  upon  payment  of  Baker's  note  to 
the  bank,  the  president  should  insert  Baker's  name  in  the 
deed  as  grantee  and  deliver  it  to  him,  but  that,  upon  de- 
fault of  such  payment,  the  name  of  the  bank  should  be 
Inserted  as  grantee  and  the  deed  delivered  to  it.  Under 
this  arrangement  Baker  took  possession  of  the  premises. 
Afterwards  Baker  transferred  his  interest  in  the  premises 
to  one  Hamilton,  and,  in  pursuance  of  an  oral  arrange- 
ment among  the  parties  concerned,  Baker's  note  to  the 
bank  was  canceled,  and  that  of  Hamilton  taken  instead, 
with  the  same  understanding  for  the  transfer  of  the  title 
to  the  premises  on  payment  of  this  note  or  in  default  of 
such  payment  as  had  previously  existed,  save  that  Hamil- 
ton stood  in  the  place  of  Baker.  Hamilton  in  turn  trans- 
ferred his  interest  in  the  premises  to  the  defendant  Wis- 
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ner,  and  thereupon  his  note  to  the  bank  was  canceled, 
and  that  of  Wisner  taken  instead  for  the  balance  due  on 
the  purchase  price.  The  understanding  for  the  transfer 
of  the  title  to  the  premises  was  renewed  with  l-espect  to 
Wisner,  who  took  possession  and  contiuu(»d  in  possession 
of  the  premises  until  March  14,  1903,  when  he  was  ad- 
judged a  bankrupt,  and  the  defendant  Koach  was  ap- 
pointed trustee  of  his  estate.  The  trustee  thereupon  leased 
the  premises  to  the  defendant  F.  E.  Wisner.  On  the  17th 
day  of  March,  1903,  the  bank  transferred  Wisner's  ndte, 
which  had  been  given  in  lieu  of  Hamilton's  and  which 
was  then  past  due,  to  the  plaintiff,  and  thereupon  the 
plaintiff's  name  was  inserted  as  grantee  in  the  deed  and 
the  deed  delivered  to  him.  Afterwards  on  the  17th  day  of 
February,  1904,  without  any  furtlier  consideration,  Bas- 
kins  execut(?d  and  delivered  to  the  plaintiff  a  quitclaim 
deed  for  the  premises.  The  trial  court  found  that  the 
plaintiff  had  a  lien  on  the  premises  for  the  amount  due  on 
the  note  given  by  Wisner  to  the  bank  for  the  balance  due 
on  the  purchase  price,  and  entered  a  decree  of  foreclosure, 
from  which  the  trustee  of  the  bankru])t  estate  alone  ap- 
peals. 

The  appellant  contends  that  the  bank  had  no  lien  on 
the  premises,  and  consequently  none  passed  to  the  plaintiff 
by  the  transfer  to  him  of  the  note  by  the  bank.  The  argu- 
ment in  support  of  this  contention  is  based  on  two  prop- 
ositions which  are  thus  stated  in  the  brief:  (1)  *T?he 
deed  was  void  for  all  purposes,  being  executed  and  de- 
livered in  blank,  and  therefore  no  ri<;hts  could  be  based 
thereon."  (2)  "The  delivery  of  the  deed,  even  though  a 
valid  deed,  would  not  create  a  lien  or  mortgagee,  because 
it  was  not  accompanied  with  any  writing  signed  by  any  of 
the  parties  sought  to  be  charged,  wherein  it  was  agreed 
that  the  deed  should  operate  as  a  mortgage  on  the  premises 
to  secure  said  note,  and  this  was  the  condition  of  matters 
on  the  said  13th  day  of  March,  1903,  when  the  defendant 
Wisner  was  adjudged  a  bankrupt,  and  upon  which  day 
the  rights  and  interests  of  the  trustees  became  vested,*' 
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Both  of  these  propositions  might  be  conceded,  and  still  the 
plaintiff's  right  to  a  lien  on  the  premises  would  not  be 
negatived.  TNTiatever  right  the  appellant,  the  trustee  of 
the  bankrupt's  estate,  has  in  the  premises,  must  be  based 
on  the  three-sided  contract  for  the  purchase  of  the  prem- 
ises, and  so  long  as  he  claims  under  that  contract,  he  must 
accept  or  reject  it  in  its  entirety;  he  will  not  be  per- 
mitted to  avail  himself  of  those  terms  which  are  favorable 
to  him  and  reject  those  which  are  onerous.  By  the  terms 
of  that  contract  the  title  in  fee  simple  was  to  pass  to  the 
bankrupt  upon  the  payment  of  his  note  to  the  bank,  and  in 
default  of  such  payment  the  title  was  to  pass  to  the  bank. 
The  bankrupt  could  never  compel  a  conveyance  of  the 
title  in  fee  to  him  until  he  had  performed  or  offered  to 
perform  his  part  of  the  three-sided  contract,  namely,  paid 
his  note  to  the  bank;  and  the  trustee  of  the  estate  of  the 
bankrupt  obviously  occupies  no  better  position.  The  note 
has  not  been  paid,  and  the  decree  of  the  district  court, 
which  is  an  ordinary  decree  of  foreclosure  of  a  mortgage 
lien,  IB  as  favorable  to  the  trustee  as  he  has  a  right  to 
aak,  and  we  recommend  that  it  be  affirmed. 

DuFPiB  and  Jackson,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmbd. 


Nathaniel  Brownfibld  v.  Union  Pacifio  Railroad 
Company. 

Fnj&D  Seftembeb  20,  1905.    No.  18,S22. 

Trial:  IwsTBurTroNs.  Where  a  party  has  produced  proof  tending  to 
sustain  his  theory  of  the  case,  he  is  entitled  to  have  such  theory 
submitted  to  the  Jury  hy  suitable  Instructions,  without  qualifying 
words  calculated  to  mislead  the  jury  Into  the  beUef  that,  althougii 
they  may  find  the  theory  of  such  party  to  be  true,  they  may  return 
a  verdict  for  the  opposing  party. 
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Error  to  the  district  court  for  Dawson  county:  Bruno 
O.  HosTETLER,  JuDQB.    Reversed. 

Warrington  d  Stewart,  for  plaintiff  in  error. 

John  N.  Baldmn,  Edaon  Rich,  John  A.  Sheean  and  E. 
A.  Cook,  contra. 

Jackson,  0. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  of 
the  district  court  for  Dawson  county,  Nebraska.  The 
plaintiff  in  error  sued  the  defendant  in  error  in  the  court 
below  to  recover  the  value  of  certain  cattle,  which  in  his 
petition  he  claims  were  killed  by  having  been  run  over 
by  certain  of  defendant's  engines  at  a  place  where  by 
law  the  defendant  was  required  to  maintain  a  fence  along 
each  side  of  its  right  of  way;  it  being  alleged  in  the  peti- 
tion that  the  defendant  negligently  omitted  to  maintaiil  a 
suitable  and  sufficient  fence  along  the  south  side  of  its 
right  of  way,  and  that  a  large  number  of  plaintiff's  cattle 
strayed  upon  defendant's  right  of  way  and  railroad  track, 
without  any  neglect  or  fault  on  the  part  of  the  plaintiff, 
and  while  said  cattle  were  so  on  the  defendant's  railroad 
track  the  defendant,  by  its  servants  and  employees,  care- 
lessly and  negligently  and  without  due  caution,  propelled 
certain  of  its  engines,  with  cars  attached  thereto,  over  and 
upon  fifteen  head  of  the  plaintiff's  cattle,  killing  eleven 
and  injuring  and  crippling  four.  The  defendant,  by  its 
answer,  denied  that  it  did  not  maintain  a  suitable  fence 
along  each  side  of  its  right  of  way,  and  alleged  that  it  did 
maintain  such  fence  and  that  the  same  was  in  good  re- 
pair. It  admitted  that  it  was  a  Corporation,  and  denied 
each  and  every  other  allegation  in  the  petition.  It  further 
alleged  that  if  any  injury  was  caused  to  said  stock  it  was 
due  to  the  carelessness  and  negligence  of  the  plaintiff,  and 
not  by  the  carelessness  or  negligence  of  the  defendant  or 
any  of  its  servants.    The  reply  was  a  denial  of  any  care- 
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lessness  or  n^ligonce  on  the  part  of  the  plaintiff.  There 
waa  a  trial  to  the  court  and  a  jury,  resulting  in  a  judg- 
ment and  verdict  for  the  defendant.  The  plaintiff  prose- 
cutes error. 

Tlie  evidence  discloses  that  in  the  night  time  on  the 
16th  day  of  August,  1903,  a  large  number  of  the  plaintiff^s 
cattle  entered  upon  the  right  of  way  of  the  defendant,  and 
that  a  passing  train  struck  and  killed  eleven  cattle  and 
injured  four  others. 

Many  a.ssignments  of  error  are  pr(»sented  by  the  petition, 
including  the  giving  of  instructions  numbered  7  and  9, 
given  by  the  court  on  its  own  motion.  Instruction  num- 
bered 7  reads  as  follows:  "The  court  instructs  the  jury 
that  by  the  law  of  this  state  the  defendant  was  required 
to  erect  and  maintain  a  fence  suitable  and  amply  suffi- 
cient to  prevent  cattle  from  getting  onto  the  railroad 
track,  at  and  along  the  right  of  way,  where  the  cattle 
were  killed  and  injured.  If  plaintiff  satisfies  you  by  a 
preponderance  of  the  evidence  that  defendant  failed  to 
keep  and  maintain  such  a  fence  as  herein  described,  and 
that  the  cattle  were  killed  and  injured  because  of  such 
fact,  then  the  defendant  is  liable,  and  your  verdict  will 
be  for  the  plaintiff,  unless  you  find  for  the  defendant  upon 
other  instructions  herein  given."  It  is  contended  that  this 
instruction  is  erroneous  because  of  the  words,  "Unless  you 
find  for  the  defendant  upon  other  instructions  herein 
given."  With  this  contention  we  agree.  The  plaintiff 
was  entitled  to  an  instruction  advising  the  jury  that,  if 
they  were  satisfied  by  a  preponderance  of  the  evidence 
that  the  defendant  failed  to  keep  and  maintain  a  fence 
suitable  and  amply  sufficient  to  prevent  the  cattle  from 
getting  onto  its  railroad  track,  and  that,  if  by  reason  of 
that  fact,  the  plaintiff's  cattle  escaped  upon  the  railroad 
track  and  were  killed,  the  defendant  was  liable,  and  that 
their  verdict  should  be  for  the  plaintiff.  He  was  entitled 
to  that  instruction  without  qualification.  The  qualifying 
words  added  can  have  but  one  meaning,  and  that  is,  that 
under  a  certain  state  of  facts  it  was  the  duty  of  the  jury 
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to  find  for  the  plaintiflf,  unless  they  should  find  for  the 
defendant.  There  is  some  evidence  in  the  record  tending 
to  show  that  the  fence  in  question  was  not  suitable  for 
the  purpose  required  by  the  statute,  and  the  evidence  is 
undisputed  that  on  the  morning  after  the  cattle  were 
killed  some  of  the  wires  were  down  in  at  least  two  places, 
and  for  that  reason  the  error  in  the  instruction  was  preju- 
dicial. 

Instruction  numbered  9  is  as  follows:  "The  court  in- 
structs the  jury  "that,  if  you  find  from  the  evidence  that 
the  stock  escaped  upon  the  track  of  the  defendant  through 
a  gate  erected  by  the  company  for  the  accommodation  of 
the  plaintiff,  and  the  plaintiflf  at  the  time  had  failed  to 
lock  and  secure  the  gate,  and  by  reason  of  such  failure  on 
his  part  the  stock  went  through  such  gate  and  upon  the 
traf'k  and  were  there  killed,  then  the  defendant  is  not 
liable  to  the  plaintiflf  for  such  killing,  unless  you  should 
further  find  that  the  killing  or  injury  to  such  cattle  was 
done  through  the  negligence  of  the  servants  of  defendant 
in  operating  their  train."  The  particular  portion  of  this 
instruction  complained  of  is  that  part  reading  as  follows : 
"And  the  plaintiflf  at  the  time  had  failed  to  lock  and 
secure  the  gate,  and  by  reason  of  such  failure  on  his  part 
the  stock  went  through  such  gate  and  upon  the  track  and 
were  there  killed,  then  the  defendant  is  not  liable."  It  is 
doubtless  true  that  the  only  obligation  resting  upon  the 
plaintiflf  with  reference  to  the  gate  was  to  close  and  secure 
the  same  with  the  means  provided  for  that  purpose  by  the 
defendant.  He  was  not  required  to  lock  the  gate,  which 
according  to  the  ordinary  meaning  of  the  word  lock  would 
be  to  lock  the  gate  with  a  key.  No  such  obligation  could 
be  imposed  upon  the  plaintiflf,  especially  under  the  facts 
in  Jhis  case,  which  disclose  that  such  was  not  the  means 
provided  by  the  defc^udant  for  securing  the  gate.  The  giv- 
ing of  the  latter  instruction,  however,  might  not  be  held 
to  be  prejudicial,  because  the  undisputed  evidence  is  that 
on  the  evening  before  the  cattle  were  killed  the  gate  was 
fastened  in  the  manner  provided  by  the  company  for  that 
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purpose,  and  that  the  means  so  provided  were  amply  suffi- 
cient for  the  purpose  intended. 

For  the  error  in  instruction  numbered  7  we  recommend 
that  the  judgment  of  the  district  court  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

DuPFiB  and  Albert,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 


Nannie  W.  Fiscus  et  al.  v.  Joseph  R.  Wilson  et  al. 

Filed  Septembeb  20,  1905.    No.  13,876. 

1.  Mortgage:  Construction.    A  receives  from  B  the  sum  of  $5,000,  and 

executes  and  delivers  to  B  a  mortgage  on  real  estate  providing  for 
the  payment  of  $300  per  annum  during  the  lifetime  of  B.  The 
mortgage  contains  the  following  provision:  "It  is  understood  and 
agreed  that  the  intention  of  the  parties  hereto  is  to  secure  to  said 
B  the  interest  on  said  principal  sum  of  $5,000  during  the  term 
or  period  of  his  natural  life,  and,  in  case  the  interest  is  paid  ac- 
cording to  the  terms  thereof,  the  principal  sum  of  |5,M0  is  to  re- 
main to  said  A,  her  heirs,  executors,  administrators  and  as- 
signs, and  upon  the  death  of  said  B  and  payments  of  interest 
as  aforesaid  this  obligation  is  to  become  null  and  void."  Held 
not  to  he  an  attempt  at  a  testamentary  disposition  of  B's  property. 

2.  Contract:  Ck)NSTRucrnoN.    In  the  determination  of  the  rights  of  par- 

ties to  a  contract,  the  contract  should  be  construed  in  the  light  of 
surrounding  circumstances  and  the  condition  of  the  parties  at  the 
time  of  making  It 

3. :  ,  Where  the  parties  to  a  contract  have,  with  a  knowl- 
edge of  Its  terms,  given  It  a  particular  construction,  such  construc- 
tion will  gonerally  be  adopted  by  the  courts  in  giving  effect  to  its 
provisions. 

Ebbor  to  the  district  court  for  Lancaster  county:  En- 
WABD  P.  Holmes,  Judge.     Reversed  with  directions. 
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Robert  Bya/n,  for  plaintiflfs  in  error. . 

A.  M.  Harrahy  Geo.  E.  Hibner,  Hall  &  Marlay,  Willard 
E.  Stewart,  Thomas  C.  MuhgeVy  Mockett  d  Polk,  0.  0. 
Whedon  and  N.  K.  GHggSy  contra. 

Jackson,  0. 

This  action  involves  the  right  of  certain,  lieirs  of  William 
W.  Wilson,  deceased,  in jl  partition  proceeding,  to  partici-  //' 
pate  in  the  distribution  of  the  partitioned  estate  in  propor- 
tion to  their  respective  shares,  without  diminution  on  ac- 
count of  the  financial  transactions  of  such  heirs  with  the/ 
deceased  in  his  lifetime.  William  W.  Wilson  died  intesJ 
tate  in  Lancaster  county  on  the  20th  day  of  March,  1901. 
His  surviving  heirs  were  Joseph  R.  Wilson,  Carrie  W. 
Covert,  Boxana  Wilson,  Mary  A.  Wilson,  Carrie  0.  Slater, 
Katharine  Saum  Howard,  Jay  Saum,  Jennie  L.  Shuster, 
D.  Banks  Wilson,  William  W.  Cook,  Nannie  W.  Fiscus, 
Zachariah  T.  Wilson,  Burt  Wilson,  Minnie  Wilson  Royer, 
Foss  Wilson  and  Gladys  Glenn.  During  the  lifetime  of 
the  deceased  he  delivered  to  Nannie  W.  Fiscus  the  sum  of 
15,000,  and  she,  joining  with  her  husband,  executed  and  de- 
livered to  him  a  certain  mortgage  bond  in  the  sum  of 
f  10,000,  conditioned  "for  the  payment  of  three  hundred 
dollars  ($300)  on  the  24th  day  of  May,  1894,  and  the  like 
sum  of  three  hundred  dollars  ($300)  on  the  24th  day  of  - 
May  of  each  and  every  year  thereafter  following,  during  the 
term  of  said  Wilson's  natural  life;  the  said  annual  sum  of 
three  hundred  dollars  ($300)  each  being  legal  interest  at 
the  rate  of  six  per  cent,  on  five  thousand- dollars  ($5,000) 
this  day  advanced  to  Nannie  W.  Fiscus  by  said  Wilson; 
and,  in  case  of  default  of  said  first  parties  hereto  in  the 
payment  of  any  one  of  the  said  instalments  of  interest 
for  the  period  of  thirty  days  after  said  instalments  of  in- 
terest become  due,  then  in  that  event  the  whole  amount  of 
said  principal  sum  of  five  thousand  dollars  ($5,000),  to- 
gether with  the  interest  thereon,  shall  become  due  and  pay- 
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able  forthwith;  and  it  is  understood  and  agreed  that  the 
intention  of  the  parties  hereto  is  to  secure^  to  said  W,  W. 
Wilson  the  interest  on  said  principal  sum  of  five  thousand 
dollars  (f  5,000)  during  the  term  or  period  of  his  natural 
llife,  and  in  case  the  interest  is  paid  according  to  the  terms 
Jthereof,  the  principal  sum  of  five  thousand  dollars  (f  5,000) 
is  to  remain  to  the  said  Nannie  AV.  Fiscus,  her  heirs,  execu- 
tors, administrators  and  assigns,  and,  upon  the  death  of 
said  W.  W.  Wilson  and  the  payments  of  interest  as  afore- 
said, this  obligation  is  to  become  null  and  void,  and  of  no 
effect.'*  This  bond  also  d(*scribed  certain  real  estate  in 
Pennsylvania,  which  the  makers  pledgcnl  as  security  for 
the  performance  of  the  conditions  of  the  bond ;  and  later 
in  the  bond  it  was  provided :  "In  case  of  default  being  made 
at  any  time  in  the  payment  of  any  one  of  the  said  instal- 
ments of  interest,  or  any  part  thereof,  for  thirty  days  after 
the  same  falls  due  as  aforesaid,  the  whole  of  said  debt  and 
interest  shall,  at  the  option  of  the  said  party  of  the  second 
part,  his  executors,  administrators  or  assigns,  thereupon 
become  due  and  payable/'  A  further  provision  in  the 
bond  was :  "That  if  the  said  Calvin  S.  Fiscus  and  Nannie 
W,  Fiscus,  their  heirs,  executors,  administrators  and  as- 
signs, do  and  shall  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  party  of  the  sc^cond  part,  his  heirs,  executors, 
administrators  or  assigns,  the  interest  as  aforesaid  on  the 
days  and  times  hereinbefore  mentioned  and  appointed  for 
the  payment  thereof,  in  like  money  in  the  way  and  manner 
hereinbefore  specified,  and  all  taxes  that  may  be  assessed 
on  this  mortgage,  without  any  fraud  or  further  delay,  and 
without  any  reduction,  defalcation  or  abatement  to  be 
made  for  or  in  respect  of  any  taxes,  charges  or  assessments 
w^hatever,  then  and  from  thenceforth  as  well  this  present 
indenture,  and  the  estate  hereby  granted,  as  the  said  ob- 
ligations above  recited,  shall  cease,  determine,  and  become 
absolutely  null  and  void  to  all  intent  and  purposes;  any- 
thing hereinbefore  contained  to  the  contrary  thereof  in 
anywise  notwithstanding." 

They  also  at  the  same  time  <!<  ii/tred  what  might  be 
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termed  a  contract,  containing  this  provision :  "The  condi- 
tion of  this  obligation  is  such  that  if  the  above  bounden 
Calvin  S.  Fiscus  and  Nannie  W.  Fiscus,  his  wife,  their 
heirs,  executors  and  administrators,  or  any  of  them,  shall 
and  do  well  and  truly  pay  or  cause  to  be  paid  unto  the 
above  named  W.  W.  Wilson  the  just  and  full  sum  of  three 
hundred  dollars  (|300)  on  the  24th  day  of  May,  A.  D.  1894, 
and  a  like  sum  of  three  hundred  dollars  {|300)  on  the  24th 
day  of  May  of  each  and  every  year  following  thereafter 
during  the  term  or  period  of  said  Wilson's  natural  life, 
the  said  annual  sum  of  three  hundred  dollars  ($300)  each 
being  legal  interest  at  the  rate  of  six  per  cent,  on  five  thou- 
sand dollars  ($5,000)  this  day  advanced  by  said  W.  W. 
Wilson  to  said  Nannie  W'  Fiscus,  and  in  case  of  default  of 
said  first  parties  hereto  in  the  payment  of  any  of  the  said 
instalments  of  interest  for  the  period  of  thirty  days  after 
said  instalments  of  intx^rest  become  due,  then  and  in  tl^at 
event  the  whole  amount  of  said  principal  sum  of  five  thou- 
sand dollars  ($5,000),  together  with  interest  thereon,  shall 
become  due  and  payable  forthwith.  And  it  is  understood 
and  agreed  that  the  intention  of  the  parties  hereto  is  to  se- 
cure the  said  W.  W.  Wilson  the  interest  on  said  principal 
sum  of  five  thousand  dollars  ($5,000)  during  the  term  or 
pi^riod  of  his  natural  life,  and,  in  case  the  interest  is  j)aid 
u(*cording  to  the  terms  thereof,  the  principal  sum  of  five 
thousand  dollars  ($5,000)  is  to  remain  to  said  Nannie  W. 
Fiscus,  her  heirs,  executors  and  administrators,  and  as- 
signs, and  upon  the  death  of  said  W.  W.  Wilson  and  pay- 
ment of  interest  as  aforesaid  this  obligation  to  become  null 
and  void  and  of  no  effect.'^ 

The  interest  payments  on  this  bond  were  made  by  Nan- 
nie W.  Fiscus  and  her  husband  up  to  and  including  the 
payment  due  in  May,  1809,  and  no  payments  were  there- 
after made  by  them.  On  the  24th  day  of  July,  1894,  the  de-' 
ceased' executed  a  formal  rel^^se  of  the  mortgage  bond 
given  by  Nannie  W.  Fiscus  and  her  husand.  This  release 
he  had  in  his  possession  until  some  time  in  1898,  when  it 
was  deiivered  to  S.  B.  Donaldson,  an  attorney  at  law  at 
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Wilkinsburg,  Pennsylvania,  who  later  gave  to  Wilson  a 
written  receipt  as  follows :  "Pittsburg,  Pa.,  Sept.  23, 1898. 
Eeceivecl  from  \V.  W.  Wilson  a  release  of  a  mortgage  given 
by  Calvin  S.  Fisons  and  Nannie  W.  Fiscus,  his  wife,  to  said 
Wilson.  The  said  mortgage  is  for  f5,000  and  recorded  in 
the  recorder's  offio_e  of  Allegheny  Co.  state  of  Pennsyl- 
vania, in  mort^^n,Li:(*  book  vol.  663,  page  487\  The  said  re- 
lease and  satisfaction  is  to  be  held  in  escrow  by  me  and  is 
to  be  recorded  in  said  recorder's  oflSce  of  Allegheny  Co. 
upon  the  deceasi*  of  said  W.  W.  Wilson.  S.  B.  Donald- 
son." 

Concerning  the  custody  of  this  release,  Mr.  Donaldson 
testified :  "That  he  met  the  deceased  at  the  home  of  "Nan- 
nie W.  Fiscus,  and,  after  being  introduced  to  Mr.  Wilson, 
Wilson  said:  *I  want  to  consult  you  about  a  mortgage 
which  I  hold  against  Jlrs.  Nannie  Fiscus,  covering  this 
property  here.'  lie  said  to  me  that  he  understood  that 
some  question  might  be  raised  as  to  the  satisfaction  of  the 
same,  notwithstanding  the  terms  of  the  mortgage  provid- 
ing that  it  should  be  canceled  and  satisfied  at  his  death. 
He  said  he  had  giv(*n  Mrs.  Fiscus  this  money,  and  that  he 
did  not  wish  her  to  have  any  difficulty  whatever  with  it 
when  he  was  gone,  and  that  the  property  was  to  be  entirely 
clear  of  the  mortgage  at  the  time  of  his  death;  that  he 
had  a  paper  preparcnl  which  he  thought  would  satisfy  the 
record  in  such  a  way  as  to  make  her  title  clear  and  unin- 
cumbered so  far  as  his  mortgage  was  concerned.  He  then 
proposed  to  leave  said  paper  with  me.  In  case  of  his 
death,  I  should  file  it  or  have  it  filed  in  the  recorder's 
office  of  Allegheny  county.  He  told  me  to  take  the  paper 
with  me  and  examine  it  can^fully,  and,  if  I  thought  it 
would  not  make  such  a  record  as  would  fully  discharge 
the  mortgage,  to  prc^pare  another  paper  that  would  give 
her  a  record  clear  of  said  mortgage  and  that  would  not 
likely  be  questicmed.  *  •  *  He  said :  ^I  have  given  her 
this  mon(^y,  I  want  the  record  of  her  mortgage  to  be  clear 
when  I  am  gone.'  ♦  ♦  ♦  Mr.  Wilson  said  that  he  in- 
tended only  to  collect  interest  on  the  money  so  long  as  be 
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saw  fit,  and  in  no  event  was  there  any  interest  or  any' 
money  whatever  to  be  accounted  for  by  Mrs.  Fiscus  or  her 
husband  at  the  time  of  or  after  his  decease.  I  was  to  keep 
said  release,  which  he  delivered  to  me,  until  after  his 
death,  and  then  to  be  entered  by  me  of  record,  and  not  to 
be  recorded  before  that  time  unless  he  authorized  me  to 
do  so."  The  release  was  filed  and  recorded  on  the  Ist  day 
of  April,  1901. 

On  July  7,  1898,  the  deceased  wrote  a  letter  to  Mrs. 
Fiscus  from  Lincoln,  Nebraska,  in  which  he  said:  "Has 
Mr.  Donaldson  given  you  his  opinion  of  the  matter  and 
where?  If  so,  tell  me  what  he  said,  and  if  he  wants  me  to 
execute  some  new  papers.  I  am  anxious  to  have  it  done 
right,  as  I  want  you  to  have  no  further  trouble  about  it 
when  I  am  gone  the  way  of  all  fiesh;  so  ask  him  to  give 
you  his  opinion  and  not  me.  I  will  in  all  probability  write 
Mr.  Donaldson  and  try  and  fix  things  that  will  last." 
In  a  later  letter  he  said:  **Was  glad  to  know  that  Mr. 
Donaldson  thought  the  release  I  gave  him  to  hold  was 
sufficient;  but  if  at  any  time  he  should  alter  his  opinion, 
let  me  know  it,  and  we  will  make  new  writings  that  will 
be  good,  as  I  am  very  anxious  to  make  it  beyond  a 
doubt" 

On  the  28th  day  of  April,  1894,  Katharine  Saum  How- 
ard, then  Katharine  Saum,  received  from  the  deceased  the 
sum  of  13,000,  and  at  that  time  executed  and  delivered  to 
the  deceased  a  mortgage  on  certain  real  estate  in  Iowa. 
The  conditions  of  the  mortgage  were  aB  follows:  **Pro- 
vided,  always,  that  these  presents  are  upon  the  express 
condition  that  if  the  said  Katharine  Saum  or  her  heirs, 
executors  or  administrators,  shall  pay  or  cause  to  be  paid 
to  the  said  W.  W.  Wilson,  during  the  full  term  of  his 
natural  life,  the  sum  of  one  hundred  and  eighty  dollars 
(|180)  annually — said  payments  shall  commence  the  first 
day  of  May,  1895,  and  annually  on  the  first  day  of  May 
thereafter  during  his  life;  said  sum  being  interest  at  the 
rate  of  six  (6)  per  cent,  per  annum  upon  the  aforesaid 
sum  of  three  thousand  dollars  (|3,000) — and  also  pay  six 
32 
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(6)  per  cent  per  annum  on  all  annual  payments  that  are 
not  paid  at  maturity,  thou  and  in  that  event  these  presents 
shall  be  void  and  of  no  eflFect.  And  it  is  further  agreed 
and  understood  that  in  case  default  be  made  at  any 
time  in  the  payment  of  any  one  of  said  instalments  of  in- 
terest, or  any  part  thereof,  or  for  taxes  that  may  be  as- 
sessed or  levied  on  said  premises  for  thirty  days  after 
the  same  become  due  and  delinquent  as  aforesaid,  then  the 
whole  of  said  debt  and  interest  shall  become  due  and  pay- 
able at  the  option  of  said  W.  W\  Wilson.  And  it  is  still 
further  provided  that  if  the  said  Katharine  Saum,  her 
heirs,  administrators  or  executors,  shall  refuse  or  n^lect 
at  any  time  to  pay  the  taxes  wlien  due  as  herein  provided, 
then  the  said  W.  W.  Wilson  may  pay  the  same,  which  sum 
so  paid,  with  ten  (10)  per  cent,  interest  per  annum,  shall 
be  a  lien  upon  said  premises  like  the  principal.  The  in- 
tention of  this  instrument  is  to  secure  to  the  said  W.  W. 
Wilson,  during  his  natural  lifetime,  the  interest  upon 
three  thousand  dollars  ($3,000)  at  the  rate  of  six  (6)  per 
cent,  payable  annually,  and  in  the  event  these  conditions 
are  strictly  fulfilled,  the  said  sum  of  three  thousand  dol- 
lars (|3,000)  shall  be  vested  in  the  said  Katharine  Saum, 
her  heirs,  administrators  or  executors,  forever."  The  an- 
nual payments  provided  for  by  the  mortgage  had  been 
fully  paid  at  the  time  of  Wilson's  death,  so  that  there  was 
no  default  on  the  part  of  Katharine  Saum  Howard. 

On  July  10,  1900,  the  deceased  wrote  Mrs.  Howard 
from  Lincoln,  addressing  her  as  follows:  "Dear  Katha- 
rine :  I  wrote  you  yost(*rday  and  forgot  to  mention  about 
that  release  I  left  with  Mr.  Harrah.  You  do  not  really  need 
a  note  from  Mr.  H.,  but  you  had  better  preserve  his  letter 
to  you  acknowledging  the  note  of  the  release  left  by  me. 
That  is  all  you  need,  but  I  took  a  receipt  from  him  as  it 
is  necessary  in  case  it  should  be  put  on  record  without  my 
consent.  I  think  you  are  perfectly  safe,  as  you  have  his 
letter  explaining  jou  that  he  has  it,  aud  that  is  as  good^as 
a  formal  r(»ceipt,  so  don't  worry  any  more  over  that  And 
if  anything  happens  to  me,  you  know  where  it  is,  and  all 
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you  have  to  do  is  to  pay  up  the  interest  to  the  date  of  my 
death  and  get  the  release/' 

On  the  1st  day  of  June,  1894,  Wilson  executed  a  formal 
release  of  the  Katharine  Saum  mortgage,  and  on  June 
27,  1900,  delivered  the  release  to  A.  M.  Harrah,  an  attor- 
ney at  law  at  Newton,  Iowa,  taking  Mr.  Harrah's  receipt, 
as  follows :  "Newton,  Iowa,  June  27,  1900.  Received  of 
W.  W.  Wilson  a  release  of  mortgage  securing  a  |3,000 
mortgage  signed  by  Katharine  Saum,  recorded  in  book 
189,  page  126,  Jasper  C5o.,  Iowa.  Release  to  be  held  in 
escrow  until  notice  of  death  of  Wilson,  then  to  be  placed/ 
on  record  on  evidence  being  produced  that  interest  is  paid| 
to  date  of  said  death.  Then  record  to  be  delivered  to  said 
Katharine.  A.  M.  Harrah.^'  After  Mr.  Wilson's  death 
this  release  was  properly  recorded.  On  the  same  date  of 
the  transaction  with  Katharine  Saum,  Jay  Saum  received 
from  the  deceased  the  sum  of  |3,0b0,  and  on  the  same  date 
executed  and  delivered  to  the  deceased  a  mortgage  on  real 
estate  in  Iowa,  containing  provisions  substantially  the 
same  as  those  found  in  the  mortgage  given  by  Katharine 
SauuDL  The  annual  payments  provided  for  in  the  Jay 
Saum  mortgage  were  all  made,  the  last  payment  having 
been  made  by  a  promissory  note,  and  acknowledged  by 
the  deceased  by  a  letter  as  follows:  "Lincoln,  Nebraska, 
May  22,  1900.  Jay  Saum,  Esq.,  Dear  Nephew:  I  found 
your  letter  of  the  9th  inst.  awaiting  me  on  mv  return  from 
Kansas  City  and  Wichita,  enclosing  your  promissory  note 
for  |170,  payable  on  one  year  from  May  1,  1900,  with  6 
per  cent,  interest,  for  which  I  am  very  thankful,  a^  it 
closes  up  the  interest  to  May  1, 1900,  I  inclose  you  a  note, 
which  please  carefully  preserve,  as  it  may  be  useful  some 
day.''  The  deceased  also  executed  a  formal  release  of  the 
Jay  Saum  mortgage,  and  on  June  27,  1900,  delivered  the 
same  to  Mr.  Harrah,  taking  from  him  a  receipt  substan- 
tially like  the  one  given  for  the  Katharine  Saum  release. 
This  release  was  also  recorded  after  the  death  of  Mr.  Wil- 
son. No  notes  were  taken  by  the  deceased  from  Katharine 
or  Jay  Saum  in  connection  with  his  transactions  with 
thenu 
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After  Wilson's  death,  Geoi^e  E.  Hibner  was  appointed 
and  qualified  as  administrator  of  the  estate,  and  at  the 
time  of  the  commencement  of  this  action  the  administra- 
tion of  the  estate  had  proceeded  beyond  the  time  appointed 
for  the  filing  of  claims  against  the  estate,  and  it  was  de* 
termined  that  the  personal  proi)erty  was  sufficient  to  pay 
all  indebtedness  and  the  cost  of  administration,  and  there- 
upon Katharine  Saum  Howard,  Jay  Saum,  Roxana  Wil- 
son, Nannie  W.  Piscus  and  William  W.  Cook  commenced 
an  action  for  the  partition  of  the  real  estate  involved  in 
this  controversy;  the  remaining  heirs  and  the  administra- 
tor were  named  as  defendants.  Thomas  C.  Munger  was 
appointed  guardian  ad  litem  for  the  defendant  Mary  A. 
Wilson,  a  person  of  unsound  mind,  and  answered  in  her 
behalf.  R.  S.  Mockett  was  appointed  guardian  ad  litem 
for  the  defendant  Gladys  Glenn,  and  answered  in  her  be- 
half. Foss  Wilson,  Zachariah  T.  Wilson,  Burt  Wilson, 
Minnie  Wilson  Royer,  Joseph  R.  Wilson  and  Jennie  L. 
Shuster  also  answered.  In  each  of  the  answers  above 
referrc '  to  it  was  alleged  that  William  W.  Wilson  in  his 
lifetime  loaned  to  Nannie  W.  Fiscus  the  sum  of  f5,000, 
to  Katharine  Baum  Howard  the  sum  of  f3,000  and  to 
Jay  Baum  the  sum  of  |3,000.  Copies  of  the  mortgages 
given  by  them,  together  with  a  copy  of  the  contract  with 
Nannie  W.  Fiscus  and  her  husband,  were  attached  to  and 
made  a  part  of  the  answers,  and  it  was  alleged  that  no 
part  of  the  principal  or  interest  had  been  paid.  They 
prayed  for  an  accounting  of  the  several  sums  due  under 
the  conditions  of  the  mortgages,  and  that  the  amounts  so 
found  due  be  set  oflf  against  the  respective  shares  of  Nan- 
nie W.  Fiscus,  Katharine  Saum  Howard  and  Jay  Saum. 
Carrie  W.  Covert  answered,  but  did  not  controvert  the 
right  of  Nannie  W.  Fiscus,  Katharine  Saum  Howard  and 
Jay  Saum  to  participate  according  to  their  shares.  N4n- 
nie  W.  Fiscus,  Katharine  Baum  Howard  and  Jay  Saum 
replied,  admitting  the  execution  and  delivery  of  the  mort- 
gages by  each  of  them,  and  the  contract  by  Nannie  W. 
Fiscus;  alleging  that  the  sums  received  by  them  wer^ 
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gifts  on  the  part  of  Wilson  daring  his  lifetime;  that  they 
had  fully  complied  with  all  of  the  conditions  named  in 
the  mortgages,  and  alleged  that  the  heirs  of  William  W. 
Wilson  had  no  right  in  this  action  to  obtain  a  decree  es- 
tablishing claims  for  money  against  other  heirs;  that  no 
one  but  the  administrator  of  the  estate  of  Wilson  could 
sue  for,  collect  or  enforce  payment  of  any  claim,  or  main- 
tain  an  action  therefor.  They  also  "challenged  the  juris- 
diction of  the  court  to  adjust  mon^  claims  between  heirs, 
or  to  assign  to  heirs  the  residue  of  estates  of  deceased,  al- 
leging that  such  jurisdiction  belonged  exclusively  to 
county  courts.  Upon  the  issues  thus  presented  there  was 
a  trial,  and  the  court  found,  among  other  things:  ^'That 
during  the  lifetime  of  William  W.  Wilson  he  loaned  money 
to  each  of  the  hereinafter  named  heirs,  and  that  on  the 
28d  day  of  September,  1898  (?),  he  loaned  to  Nannie  W. 
Fiscus  the  sum  of  f5,000,  to  Katharine  Saum  Howard  the 
sum  of  $3,000  on  the  28th  day  of  April,  1894,  and  to  Jay 
Saum  the  sum  of  |3,000  on  the  28th  day  of  April,  1894. 
That  at  the  time  of  the  loans  so  made  to  Nannie  W. 
Fiscus,  Katharine  Saum  Howard  and  Jay  Saum,  said  per- 
sons above  named  executed  and  delivered  to  William  W. 
Wilson  bonds  and  mortgages  to  secure  the  payment  of  said 
sum  of  money  so  received  by  each  of  them,  and  the  in- 
terest thereon.  And  the  said  mortgages  or  bonds  so  ex* 
ecuted  by  the  several  parties  to  the  said  William  W. 
Wilson,  deceased,  provided,  among  other  things,  that  it 
was  understood  and  agreed  that  the  intention  of  the  par- 
ties thereto  was  to  secure  to  the  said  William  W.  Wilson 
the  interest  on  said  principal  sums  so  advanced,  during 
the  term  or  period  of  the  natural  life  of  the  said  William 
W.  Wilson,  and  that  in  case  the  interest  was  paid  accord- 
ing to  the  terms  thereof  the  principal  sum  was  to  remain 
to  the  said  mortgagors,  their  heirs,  executors,  administra- 
tors and  assigns,  and  that  upon  the  death  of  the  said 
William  W.  Wilson  and  the  payment  of  interest  as  afore- 
said the  obligations  or  mortgages  so  executed  by  them  to 
secure  such  money  as  herein  described  were  to  become  null 
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and  void  and  of  no  eflFect.  That  the  said  William  W.  Wil- 
noUy  at  or  about  the  time  of  making  such  advancements  bb 
fare  herein  described,  executed  releases  of  the  said  mort- 
'  gages  and  satisfactions  thereof,  retaining  the  same  in  his 
possession  or  depositing  the  same  in  escrow  to  be  delivered 
to  the  said  parties  to  whom  such  advances  had  been  made, 
conditioned  upon  the  performance  of  the  several  condi- 
tions therein  expressed;  the  more  important  of  which  was 
the  payment  of  the  interest  by  the  several  parties  upon  the 
amounts  so  advanced  to  them  by  the  said  Wilson  at  the 
time  said  interest  became  due  up  to  the  time  of  his  death 
as  aforesaid.  And  it  was  clearly  the  intention  of  the  said 
William  W.  Wilson  that  the  said  advancements  so  made 
to  the  several  parties  herein,  should  be  considered  and 
was  intended  to  constitute  gifts  to  take  effect  upon  his 
i  death,  conditioned  upon  the  payment  of  the  interest  as 
laforesaid.  That  said  Jay  Saum  and  Katharine  Saum 
Howard  had  paid  all  interest  due  and  owing  upon  their 
several  obligations  at  the  time  the  same  became  due,  and 
at  the  time  of  the  said  William  W.  Wilson's  death  they 
were  not  in  default  of  any  of  the  conditions  of  their  several 
obligations  expressed.  That  the  said  Nannie  W,  Fiscus 
paid  interest  upon  the  amount  so  advanced  to  her  by  said 
William  W.  Wilson  up  to  March  24,  1899,  but  had  not 
paid  or  offered  to  pay  any  interest  on  said  advancement 
subsequent  to  said  date,  and  at  the  time  of  the  death  of 
the  said  William  W.  Wilson  was  in  default  of  interest 
since  the  24th  day  of  March,  1899. 

'TJpon  the  foregoing  facts  the  court  finds  the  following 
conclusions  of  law:  In  the  construction  of  the  contracts- 
between  the  several  parties  herein  and  now  under  con- 
sideration in  this  case,  it  is  only  necessary  to  consider,  in 
determining  the  issues  joined  between  the  parties,  the  act 
to  be  performed  and  the  manner  of  performing  it  And 
such  construction  therefore  must  be  adopted  as  will  give 
effect  to  the  provisions  which  carry  out  the  intent  of  the 
contract  made  between  the  claimants  herein  and  the  de- 
ceased William  W.  Wilson.    It  does  not  seem  to  the  court 
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necessary  to  p?uss  upon  the  question,  so  far  as  the  con- 
tract with  Nannie  W.  Fiscus  is  concerned,  as  to  whether 
that  constituted  a  gift  Hnter  vivo^  or  not  The  payment 
of  the  advances  were  dependent  upon  the-  condition  that 
interest  should  be  paid  on  the  sums  so  advanced  until  the 
death  of  the  said  Wilson,  The  said  claimants  having  de- 
faulted in  the  performance  of  this  vital  condition,  it  is 
clear  to  the  court  that,  notwithstanding  the  findings  here- 
tofore made  'that  it  was  the  intention  of  the  said  Wilson 
that  such  advances  should  never  be  returned  or  repaid, 
provided  the  interest  thereon  should  be  paid  until  his 
death,'  the  said  claimant,  Nannie  W.  Fiscus,  having  failed 
to  pay  such  ^interest,  forfeited  her  rights  under  the  con- 
tract. The  court  is  therefore  of  the  opinion  that  the  said 
Nannie  W.  Fiscus  should  be  chatged  with  the  sum  so  re- 
ceived. The  only  remaining  question  to  be  determined  by 
the  court  in  this  case  is  the  rights  of  Jay  Saum  and  Kath- 
arine Siaum  Howard  in  the  premises.  They  having  com- 
plied with  all  of  the  conditions  of  said  contract  were  en- 
titled to  the  release  of  their  several  mortgages,  and  would 
be  entitled  to  their  share  of  said  estate  in  addition  to  the 
advances  so  made  to  them.  Therefore  it  is  adjudged 
by  the  court  that  the  defendant,  Nannie  W.  Fiscus,  be 
charged  with  the  sum  of  $5,000  from  her  distributive 
share  of  the  estate  of  William  W.  Wilson,  deceased,  and 
that  the  advances  made  by  the  said  William  W.  Wilson 
during  his  lifetime  to  the  other  heirs  of  said  estate,  as 
above  found,  be,  and  the  same  hereby  are,  decreed  to  be 
canceled  and  paid  in  accordance  with  the  contract  as  here- 
inbefore found." 

In  the  final  disposition  of  the  case  in  the  district  court 
the  court  allowed  to  Mr.  Hunger  and  Mr.  Mockett,  as 
guardians  ad  litem^  certain  attorneys'  fees,  and  directed 
that  such  fees  should  be  charsred  to  the  entire  esta.te. 
Nannie  W.  Fiscus  brings  the  case  to  this  court  by  peti- 
tion in  error  because  of  the  judgment  of  the  lower  court 
charging  her  with  the  sum  of  $5,000  received  by  her  from 
the  deceased  in  his  lifetime,  and  directing  that  the  same  be 
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set,  off  against  her  share  of  the  estate.  Bhe  also  alleges 
error  in  the  allowance  of  attorneys^  fees  to  Messrs.  Munger 
and  Mockett  and  charing  the  same  against  the  entire  es- 
tate. Katharine  Saum  Howard  and  Jay  Sanm  have  filed 
cross-petitions  in  error,  solely  on  .the  ground  of  the  ques- 
tion of  the  attorneys'  fees  allowed  to  the  guardians  ad 
litem.  Those  of  the  defendants  contesting  the  right  of 
Katharine  Saum  Howard  and  Jay  Saum  to  participate  in 
the  distribution  without  ftlminution  filed  cross-petitions  in 
error  because  of  the  judgment  allowing  Katharine  Saum 
Howard  and  Jay  Saum  to  participate  in  the  distribution 
without  accounting  for  the  controverted  sums  received  by 
them  from  the  deceased.  They  have,  however,  presented  a 
motion  to  be  permitted  to  dismiss  their  cross-petitions  and 
to  be  allowed  to  proceed  as  by  appeal.  That  motion  is 
submlttcHl  with  the  merits  of  the  controversy,  and  ifl  al-  . 
lowed. 

Omitting?  for  the  present  the  question  of  attorneys'  fees^ 
the  contention  of  the  parties  in  this  court  may  be  summar- 
ized as  follows:  The  parties  to  the  action  who  oppose  the 
right  of  Nannie  W.  Fiscns,  Katharine  Saum  Howard  and 
Jay  Saum  to  participate  in  the  distribution  without  ac- 
counting for  the  sums  received  by  them  from  the  .deceased 
now  contend  that  the  transaction  of  the  deceased  with-r^F- 
erence  to  the  sums  received  from  him  by  those  parties 
was  an  attempt  on  the  part  of  the  deceased  to  make  a 
testamentary  disposition  of  the  sums  so  received.  On  the 
contrary,  it  is  contended  by  the  other  side  that  the  sums 
received  by  them  should  be  treated  as  gifts  inter  vivos. 

Taking  up  first  the  claim  of  an  attempted  testamentary 
disposition  of  the  property  of  the  deceased,  we  find  our- 
selves unable  to  agree  with  that  contention.  A  testamen- 
tary disposition  of  property  involves  the  act  or  will  of  a 
single  individual,  a  condition  that  does  not  here  exist 
The  question  involved  is  rather  one  arising  out  of  con- 
tracts between  parties  in  every  respect  possessing  the  ca- 
pacity to  contract.  The  rights  of  the  parties  must,  there* 
fore,  depend  upon  their  contract  obligations,  and  in  the 
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determination  of  those  rights  the  contracts  shoald  be  con- 
ffidered  in  the  light  of  surrounding  circumstances  and  tlie 
condition  of  the  parties  at  the  time  of  making  them. 
Where  the  parties  to  a  contract  have,  with  a  knowledge 
of  its  terms,  given  it  a  particular  construction^  such  con- 
struction will  generally  be  adopted  by  the  courts  in  giving 
efFect  to  its  provisions.  Paxton  v.  Smithy  41  Neb.  58; 
Lawton  p.  Fonner,  59  Neb.  214.  TVTiere  both  parties  to  a 
contract^  regarding  which  there  may  be  doubt  or  uncer- 
tainty as  to  the  proper  construction,  by  their  acts  under 
and  with  reference  to  it,  and  with  knowledge  of  its  terps, 
have  giv  n  to  such  contract  one  and  the  same  construction, 
it  is  generally  a  safe  rule  to  adopt  such  construction. 
State  V.  Board  of  County  Commissioners ,  60  Neb.  566. 

It  becomes  important,  therefore,  to  consider  the  relations 
which  these  parties  sustained  toward  the  deceased,  and  the 
course  which  they  pursued  with  reference  to  the  contracts 
subsequent  to  the  time  of  their  execution.  No  one  could 
read  the  record  in  this  case  without  becoming  convinced^ 
that  Nannie  W.  Fiscus  and  Katharine  Sauni  Howard  were  1 
favorite  nieces  of  the  deceased,  and  that  Jay  Saum  was  a  \ 
favorite  nephew.  He  seems  to  have  been  a  frequent  visitor 
at  their  homes.  His  communications  to  them  were  of  ft 
kindly  and  endearing  nature,  and  his  every  act  in  connec- 
tion with  the  transactions  involved  showed  a  deep  solici- 
tude for  their  welfare  and  the  ultimate  benefits  which  they 
might  enjoy  from  his  bounty.  There  were  frequent  de^ 
faults  in  the  payment  of  the  instalments  of  interest,  some- 
times extending  partially  for  a  year  or  more  after  the  time 
of  payment,  and  no  word  of  protest  or  act  on  the  part  of 
the  deceased  because  of  such  dt^fault,  and  the  fact  that 
after  such  defaults  had  occurred  he  took  the  precaution 
to  plaee  the  discharge  of  the  mortgages,  executed  by  these 
parties  in  his  favor,  in  the  hands  of  third  persons,  in  con- 
nection with  tiie  statements  made  by  him  at  the  time  they 
were  so  deposited,  seems  to  show  conclusively  that  it  was. 
never  his  intention  to  require  a  return  of  the  principal 
Sams  given  by  him  to  these  relatives.    The  intention  of  the 
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deceajsed  is  fully  expressed  in  his  letter  of  July  10, 1900,  to 
his  niece,  Katharine  Saum  Howard,  wherein  he  says,  in 
reference  to  the  release  left  with  Mr.  Harrah:  "If  any- 
thing happens  to  me,  yon  know  where  it  is^  and  all  yon 
have  to  do  is  to  pay  up  the  interest  to  the  date  of  my  death 
and  get  the  releasa''  This  letter  gives  force  to  tlie  testi- 
mony of  the  witness  Donaldson  concerning  the  conversa- 
tion had  by  him  with  the  deceased,  at  the  time  of  the  de- 
livery to  him  of  the  Nannie  W.  Fiscus  release,  wherein  he 
stat^  that  the  deceased  informed  him  that  he  had  given 
Kannie  W.  Fiscus  the  f  5,000 ;  that  his  intention  was  to  col- 
lect interest  on  it  so  long  as  he  saw  fit,  but  that  he  had 
given  her  the  f  5,000.  Upon  a  consideration  of  the  evidence 
In  the  case,  we  are  impelled  to  construe  the  contract  be- 
tween the  deceased  and  these  parties  so  as  to  give  effect  to 
the  evident  intention  of  the  parties,  and  to  hold  that  in  the 
distribution  of  the  estate  neither  Katharine  Saum  How- 
^  ard,  Jay  Saum  nor  Nannie  W.  Fiscus  should  be  charged 
1  with  the  principal  of  the  sums  received  by  them.  They 
should,  doubtless,  be  charged  with  interest  on  such  sums, 
jnot  already  paid,  up  to  the  date  of  the  death  of  Mr.  Wilson. 
As  to  the  matter  of  attorneys'  fees,  counsel  who  were  ap- 
pointed guardian  ad  litem  for  their  respective  wards  were 
entitled  to  have  their  fees  allowed  by  the  court  and  taxed 
as  a  part  of  the  costs  of  the  case.  The  only  question  is 
whether  it  would  be  equitable  in  this  suit  to  require  that 
item  of  costs  to  be  paid  by  all  of  the  parties  in  proportion 
to  their  interest.  The  general  rule  is  that  in  a  partition 
proceeding,  where  such  proceeding  is  adversary,  counsel 
fees  may  not  be  taxed  against  the  entire  estate,  and  while 
in  such  cases,  where  infants  are  parties,  considerable  lati- 
tude has  been  given  to  the  discretion  of  trial  courts,  yet 
where,  as  in  this  case,  the  appointment  is  not  a  mere 
formal  one,  but  is  for  the  purpose  of  conducting  the  litiga- 
tion on  behalf  of  the  wards,  and  such  wards  choose  to 
make  the  proceeding  an  adversary  one,  we  think  the  more 
equitable  rule  is  to  require  them  to  stand  on  the  same  foot- 
ing with  other  parties  to  the  litigation,  and^  under  the  cir- 
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cumstances  as  they  are  here  presented,  we  think  the  trial 
court  erred  in  requiring  such  fees  to  be  borne  by  all  the 
parties  in  proportioh  to  their  interest. 

We  recommend  that  the  judgment  of  the  district  court 
as  to  Nannie  W.  Fiscus,  and  in  so  far  as  it  taxes  attorneys' 
fees  to  be  borne  by  all  the  parties,  be  reversed,  and  that  the 
cause  be  remanded  to  the  district  court,  with  instructions 
to  enter  a  decree  in  conformity  with  this  opinion. 

DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  as  to  Nannie 
W.  Fiscus,  and  in  so  far  as  it  taxes  attorneys'  fees  to  be 
borne  by  all  the  parties,  is  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  instructions  to  enter  a 
decree  in  conformity  with  this  opinion. 

JUDGMBNT  AGOOBDINGLY. 


Frank  Spencer  v.  Oliver  Wilson. 

FnJED  September  20,  1908.    Na  18,902. 

1.  Variance:  Rxvisw.    Where  a^  party  relies  upon  a  variance  between 

the  pleadings  and  the  proof  to  defeat  a  reooyery,  that  Question 
should  be  raised  at  some  time  during  the  progress  of  the  trial, 
and,  unless  it  is  so  raised  and  suggested  to  the  trial  court*  it  will 
not  be  considered  on  error  In  this  court 

2.  Becord  examined,  and  found  to  contain  eyldence  to  sustain  the  Judg- 

ment 

Error  to  the  district  court  for  Boone  county :  John  B. 
Hanna,  Judge.    Affirmed. 

0.  E.  Spear y  for  plaintiff  in  error.  *  ^  . 

*  /  ^ 
7r.  E.  Wilson  and  B.  F.  WilliamB,  contra. 
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Jackson,  G. 

The  defendant  in  error,  herein  styled  the  plaintiff,  com- 
menced an  action  in  the  district  court  for  Boone  county 
against  the  plaintiff  in  error,  herein  styled  the  defendant; 
hiB  petition,  omitting  the  caption,  being  as  follows: 
'Tlaintiff  says  that  during  the  months  of  June,  July,  Au- 
gust and  September,  1903,  the  defendant  unlawfully  and 
wrongfully,  with  force,  broke  and  entered  upon  the  wheat 
field  of  the  plaintiff,  situated  on  the  west  30  acres  of  the 
southeast  quarter  of  section  3,  township  18,  range  5  west, 
in  Boone  county,  Nebraska,  and  then  and  there  with  his 
hogs  trod  down,  ate  up,  and,  turned  over  shocks  of  wheat, 
causing  the  wheat  to  rot,  and  destroying  the  same  to  the 
amount  of  125  bushels  of  wheat,  of  the  value  of  55  cents 
a  bushel,  amounting  to  $68.75  damages  to  the  plaintiff, 
which  defendant  converted  to  his  own  use;  that  the  said 
wheat  while  in  the  shock  was  on  the  above  described  land, 
and  that  the  plaintiff  had  the  possession  and  control  of 
the  said  land  and  wheat,  and  was  the  owner  of  the  wheat ; 
that  the  defendant  entered  thereon  without  the  consent  of 
the  plaintiff,  and  damage:!  and  destroyed  the  said  wheat, 
and  that  the  damage  was  not  of  the  fault  or  negligence  of 
the  plaintiff;  that  the  plaintiff  has  demanded  pay  for  the 
said  damages  from  the  defendant,  which  the  defendant 
j*efuses  to  pay.  That  the  plaintiff  is  damaged  to  the 
amount  of  |68.75  by  the  said  defendant.  Plaintiff  asks 
judgment  for  |68.75  damages,  and  interest  at  7  per  cent, 
from  July  1,  1903,  and  costs  of  suit."  The  answer  was  a 
general  denial.  The  parties  waived  a  jury,  and  the  case 
was  tried  to  the  court,  who  found  for  the  plaintiff  and 
assessed  his  damages  at  $40,  for  which,  with  costs  of  suit, 
judgment  was  entered.  The  defendant  prosecutes  error  to 
this  court,  and  now  urges  that  the  damages  are  excessive, 
the  judgment  is  contrary  to  law  and  is  not  sustained  by 
sufficient  evidence. 

A  considerable  portion  of  the  defendant's  brief  and  argu- 
ment is  devoted  to  an  attempt  to  demonstrate  that  there 
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is  a  yariance  between  the  pleadings  and  the  proof;  tiiat 
the  case  stated  in  the  petition  is  one  in  trespass,  while  the 
evidence  tends  only  to  support  an  action  in  trespass  on 
the  case.  The  record  discloses  that  this  question  was  at 
no  time  raised  during  the  trial.  The  evidence  of  the  plain- 
tiff was  offered  and  admitted  without  objection  or  excep- 
tion. There  wai^  no  attempt  at  the  close  of  the  plaintiff's 
case  to  nonsuit  the  plaintiff.  The  defendant  proceeded 
with  the  introduction  of  evidence  to  controvert  the  case 
made  by  ihe  plaintiff,  and  submitted  his  case  upon  the 
evidence  so  adduced.  In  Knight  v.  Finney^  59  Neb.  274, 
Mr.  Justice  Harbison,  who  delivered  the  opinion  of  the 
court,  in  a  discussion  of  the  question  of  variance  in  that 
case,  said: 

"It  is  argued  that  there  were  fatal  variances  between 
the  note  in  suit  as  pleaded  and  the  one  introduced  in  evi- 
dence. There  were  some  differences,  but  none  material 
to  the  issues,  or  the  existence  of  which  could  in  the  least 
prejudice  the  rights  of  the  complainant;  moreover,  the 
error,  if  any,  in  this  regard,  was  in  no  manner  the  sub- 
ject of  notice,  objection  or  exception  in  the  trial  court,  and 
is  not  entitled  to  consideration  hera" 

It  is  evident  that  in  the  trial  court  both  parties  placed 
a  construction  upon  the  pleadings  different  from  the  one 
now  contended  for  by  the  defendant,  and,  that  being  true, 
where  the  case  was  fairly  tried  in  the  court  below  upon  a 
theory  adopted  by  both  parties,  they  should  not  in  a  pro- 
ceeding in  error  be  permitted  to  adopt  a  different  theory. 
If  the  defendant  is  correct  in  his  construction  of  the  peti- 
tion, he  should  have  raised  that  question  in  the  court  be- 
low, where  the  plaintiff  would  have  been  given  an  oppor- 
tunity, upon  proper  terms,  to  remedy  the  defect  in  his 
pleading. 

Concerning  the  question  of  the  sufficiency  of  the  evi- 

'dence  to  support  the  judgment,  there  is  evidence  in  the 

record  sufficient  to  sustain  the  findings  of  the  trial  court. 

It  may  be  true  that  the  evidence  would  also  have  sustained 

a  finding  for  the  defendant,  but  in  this  court  the  case 
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stands  as  though  it  had  been  tried  to  a  jury,  and  a  verdict 
rendered  and  judgment  entered  upon  conflicting  evidence; 
and  adhering  to  the  long  established  rule  of  tfiis  court  the 
judgment  will  not  be  disturbed. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

DuFFiBy  C,  concurs.    Albert,  C,  not  sitting. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmbd. 


Ohioaoo,  Burlington  &  Quincy  Railway  Company  bt 
AL.  V.  John  H.  Habley. 

Tiled  Septembeb  20,  1905.    No.  13,909. 

L  Evidence  examined,  and  held  to  present  a  state  of  facts  from  which 
different  minds  might  reasonably  draw  different  inferences. 

2.  Proximate  Cause  of  Injury:  Question  fob  Jubt.  Where  the  proxi- 
mate cause  of  an  injury  depends  upon  a  state  of  facts  from  which 
different  minds  might  reasonably  draw  different  inferences.  It  Is  a 
proper  question  for  the  consideration  of  a  Jury.  Lincoln  Traction 
Co.  V.  Heller,  72  Neb.  127. 

Error  to  the  district  court  for  Lancaster  county :  Albert 
J.  Cornish,  Judgb.    Affirmed. 

J,  W.  Dewecsc  and  Frank  E.  Bishop,  for  plaintiffs  in 
error. 

A.  W.  Field,  contra. 

Jackson,  C. 

This  is  a  proceoding  in  error  to  reverse  a  judj]i^ent  of 
the  district  court  for  Lancaster  county.  The  defendant  in 
error,  hereafter  styled  the  plaintiff,  sued  the  plaintiffs  in 
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error,  hereafter  styled  the  defendants,  on  account  of  a  per- 
sonal injury  which  he  claims  he  sustained  by  reason  of  cer- 
tain negligent  acts  of  the  defendants;  the  allegations  of  his 
petition  material  to  the  inquiry  being:  "On  or  about  the 
27th  day  of  August,  1902,  the  said  defendant  railway  com- 
pany and  the  said  defendant  John  Kreps,  its  foreman,  neg- 
ligently   and    carelessly   placed    the    said  handcar,  with 
shovels  and  tools  and  the  coats  and  dinner  pails  of  the  said 
workmen  loaded  thereon,  in  the  said  road  near  the  track, 
and  on  the  south  side  thon^of,  then^by  nc^gligently  and 
wrongfully  obstructing  the  road  at  saic!  crossing,  and  so 
placing  the  same  that  it  was  impossible  for  any  one  de- 
siring to  use  said  crossing:  to  pass  over  it.     The  workmen 
of  the  said  defendant  company,  under  the  direction  of  the 
said  Kreps,  left  said  handcar  so  standing  in  the  road  and, 
at  the  time  of  the  injuries  herein  comi)lained  of,  had  pro- 
ceeded eastward  along  the  railroad  track  about  300  feet, 
where  they  were  at  work.     In  the  forenoon  of  said  27th 
day  of  August,  1902,  the  plaintiff  John  H.  Harley,  with 
one  Frank  Davey,  was  traveling  along  the  public  highway 
from  Malcolm,  and  attempted  to  cross  the  railroad  track  at 
the  crossing  above  described.     The  rails  of  said  track  at 
the  point  of  said  crossing  were  about  five  feet  higher  than 
the  ground  where  said  handcar  had  been  left,  and  about 
five  feet  higher  than  the  roadway  along  the  north  side  of 
said  track  where  the  plaintiff  and  said  Davey  were  driv- 
ing.   Upon  reaching  the  right  of  way,  at  a  point  about  20 
feet  north  of  the  defendant's  track,  said  Davey,  who  was 
driving  the  horse,  noticed  an  obstruction  in  the  roadway 
on  the  south  side  of  the  track,  and,  placing  the  horse  in 
charge  of  the  plaintiff,  left  the  vehicle  and  went  forward  to 
investigate.    About  this  time  the  defendant  Kreps,  with 
the  workmen,  came  to  the  crossing,  and  finding  it  impossi- 
ble for  the  team  to  pass  because  of  the  obstruction  by  the 
handcar,  on  his  volition  and  without  request  of  the  plain- 
tiff or  of  said  Davey,  proceeded,  with  the  assistance  of 
said  workmen,  to  remove  said  handcar  from  the  roadway 
and  place  the  same  on  the  track.    Plaintiff  alleges  that  said 
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Kreps  and  said  workmen  moved  the  handcar  along  the 
roadway  and  upon  said  track  in  a  careless,  negligent  and 
wrongful  manner,  so  that  the  horse  in  charge  of  the  plain- 
tiflf  became  frightened  and  unmanageable,  because  of  the 
moving  of  said  handcar  along  the  roadway  and  upon  the 
tracks,  and  ran  eastward  along  the  right  of  way  of  the  de- 
fendant company,  and  at  a  point  about  140  feet  east  of 
said  crossing  overturned  the  vehicle,  throwing  the  plain- 
tiff out,  breaking  his  leg  and  rendering  him  unconscious. 
Plaintiff  alleges  that  the  horse  in  his  charge  at  said  time 
was  of  gentle  disposition  and  safe  for  driving  purposes, 
was  accustomed  to  be  driven  near  railroads,  and  was  not 
frightened  by  the  operation  of  cars  along  and  iipon  wdl- 
road  tracks;  but  that,  because  of  the  unusual  sight  of  tht^ 
handcar  left  standing  in  the  road,  and  because  of  the  n^li- 
gent  manner  in  which  the  same  was  moved  along  the  road, 
and  because  of  the  unusual  noise  caused  by  said  moving 
and  the  rattling  of  the  tools,  utensils  and  pails  on  said 
handcar,  said  horse  became  frightened  and  ran  away." 
The  defendants  filed  separate  answers,  in  substance  deny- 
ing the  allegations  of  the  i)etition,  and  alleging  that  the 
injury  received  by  the  plaintiff  was  by  reason  of  the  run- 
ning away  of  the  horse,  and  that  it  was  due  to  the  careless- 
ness and  negligence  of  the  plaintiff,  and  without  fault  or 
negligence  on  the  part  of  the  defendants.  Plaintiff's  reply 
was  a  general  denial.  There  was  a  trial  to  the  court  and 
jury,  resulting  in  a  finding  and  judgment  for  the  plaintiff. 
The  defendants  prosecute  eiTor  to  this  court. 

Many  assignments  of  error  are  suggested  in  the  petition, 
but,  in  the  brief  of  the  defendants  and  at  the  submission 
of  the  case  in  this  court,  counsel  have  suggested  that  they 
prefer  to  submit  the  ca.se  on  the  merits  of  the  question  of 
liability,  rather  than  upon  any  technical  error  that  would 
cause  a  reversal  and  a  new  trial,  and  that  the  facts  upon 
which  they  rely  for  a  disposition  of  the  case,  finally  and 
without  a  new  trial,  are  the  facts  that  are  admitted  and 
sworn  to  by  the  plaintiff  himself.  We  have  examined  the 
bill  of  exceptions  and  find  competent  evidence  tending  to 
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establish  the  following  facts:  The  plaintiff  is  a  resident 
of  the  city  of  Lincoln,  where  he  is  employed  as  secretary  of 
a  life  insurance  company.  The  company  have  agents  at 
Malcolm,  this  state,  and  on  the  27th  day  of  August,  1902, 
the  plaintiff  was  at  that  point  for  the  purpose  of  assist- 
ing the  company's  agents  in  closing  up  some  business  thv;' 
there  had  in  view.  One  of  the  agents  was  a  Mr.  Davey, 
at  whose  home  the  plaintiff  was  a  guest.  Davey  owned  a 
farm  about  one  mile  distant  from  the  town  of  Malcolm, 
of  which  a  small  tract  was  cut  off  from  the  balance  of  the 
farm  by  a  creek,  and  the  tract  so  cut  off  was  accessible  only 
by  a  private  crossing  over  the  right  of  way  of  the  defend- 
ant company.  The  company's  right  of  Way  was  50  feet 
wide  on  each  side  of  the  center  of  its  track.  At  the  point 
where  the  private  crossing  Avas  located  there  was  a  fill  of 
some  four  or  five  feet  foi;  the  purpose  of  the  company's 
roadbed,  with  borrow  ditches  on  either  side,  and  for  the 
purpose  of  the  crossing  the  company  had  built  culverts 
over  the  borrow  ditches,  and  Davey  had  built  a  grade  from 
the  culverts  to  the  top  of  the  fill.  That  portion  of  the 
driveway  over  the  crossing  that  was  used  for  travel  was 
about  ten  feet  wide,  and  on  each  side  sunflowers  had  grown 
up  as  high  or  higher  than  a  buggy  top.  The  crossing 
opened  into  the  public  highway  on  one  side  and  Davey's 
field  on  the  other.  The  plaintiff  was  invited  to  accompany 
Davey's  son  to  that  portion  of  his  farm  reached  by  means 
of  this  private  crossing,  and  hold  the  horse  while  he,  Davey, 
procured  some  potatoes.  The  conveyance  used  on  the  oc- 
casion was  a  top  buggy  drawn  by  a  single  horse,  known  to 
be  gentle  and  accustomed  to  be  driven  in  that  locality.  He 
entered  the  buggy  and  accompanied  Davey.  They  drove 
along  the  public  highway,  parallel  with  the  defendant  com- 
pany's right  of  way,  until  the  private  crossing  was  reached. 
Here  they  started  across,  when,  about  half  way  between 
the  railroad  and  the  public  highway,  they  discovered  a 
handcar  on  the  other  side  of  the  railroad  track.  Davey 
left  the  carriage  in  charge  of  the  plaintiff  and  went  across 
the  track  to  see  whether  the  handcar  would  interfere  with 
33 
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their  crossing  over  the  railroad.  When  Davey  reached  the 
car  he  informed  the  plaintiflf  that  it  would  be  necessary  to 
remove  the  car  from  the  crossing  before  they  could  pass 
over.  The  section  foreman  and  crew  of  the  defendant  com- 
pany in  charge  of  the  car  were  engaged  in  some  repairs 
along  the  track  at  some  distance  away,  and  observing  the 
presence  of  Davey  and  the  plaintiflf  at  the  crossing,  left 
their  work  and  approached  the  crossing  with  the  view  of 
removing  the  car.  On  the  handcar  was  clothing  of  the 
section  crew,  together  with  their  dinner  buckets.  As  t^ie 
car  was  moved  forward  onto  the  track  the  dinner  buckets 
rattled,  and  the  horse,  then  being  held  by  the  plaintiflf  him- 
self, who  was  alone  in  the  carriage,  being  frightened, 
started  to  back  up,  the  buggy  was  cramped,  and  the  plain- 
tiflf, fearful  of  being  overturned,  undertook  to  control  the 
horse  and  keep  its  head  toward  the  car;  but  the  horse  be- 
came unmanageable  and  started  to  run  down  the  defendant 
company's  right  of  way.  Plaintiflf  attempted  to  rein  it 
back  to  the  public  highway.  In  doing  so  the  buggy  was 
overturned,  the  plaintiflf  was  thrown  to  the  ground  and 
sustained  a  serious  injury.  The  plaintiflf  had  never  before 
visited  the  place  where  the  injury  was  received,  and  was 
therefore  entirely  unfamiliar  with  the  crossing  and  sur- 
roundings. It  was  the  custom  of  the  section  crew  of  the 
defendant  company  to  leave  the  handcar  where  it  was  on 
this  occasion,  wlu^n  at  work  in  that  vicinity.  The  car  was 
on  the  wagon  track  and  was  so  situated  as  to  obstruct 
travel. 

It  is  contended  by  the  defendants  that  the  leaving  of  the 
handcar  at  this  crossing  was  not  the  proximate  cause  of 
the  injury,  and  tlint,  even  though  it  may  be  held  to  have 
been  an  act  of  nc^gligence  on  the  part  of  the  railroad  com- 
pany to  have  left  its  car  on  this  crossing,  still  the  plaintiflf 
cannot  recover,  for  the  reason  that  the  plaintiflf  himself 
was  negligent  in  not  permitting  the  horse  to  turn  away 
from  the  object  at  which  it  was  aflfrighted,  and  that  the 
injury  which  he  sustained  was  the  direct  result  of  his  own 
negligent  course  in  undertaking  to  keep  the  horse  with  its 
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face  toward  such  object,  and  that  he  could  readily  have 
avoided  the  danger  by  turning  the  horse  back  toward  the 
public  highway.  The  question  does  not  arise  out  of  the 
ordinary  use  of  a  railroad  track  at  a  crossing,  such  as  the 
operation  of  trains  and  handcars,  or  of  the  temporary  ob- 
struction to  travel  growing  out  of  such  use,  but  it  involves 
the  right  of  a  railroad  company,  in  the  first  instance,  to 
remove  a  handcar  from  its  track  and  place  it  upon  a  cross- 
ing in  such  a  way  as  to  obstruct  travel,  as  well  as  the 
course  subsequently  pursued  by  the  plaintiff  when  he 
found  the  highway  so  obstructed.  There  is  no  distinction 
in  principle  between  a  public  and  private  crossing,  in  so 
far  as  the  questions  involved  in  this  case  are  concerned; 
and,  unless  the  plaintiff's  own  negligence  was  the  proxi- 
mate cause  of  his  injury,  then  the  case  ought,  to  some  ex- 
tent, to  be  determined  by  the  right  of  the  railroad  com- 
pany to  place  its  handcar  upon  the  crossing  as  it  did  in 
this  case. 

In  Vara  v.  Grand  Trunk  R.  Co.,  23  U.  0.  O.  P.  143,  it 
appears  that  employees  of  the  defendant  removed  a  hand- 
car from  the  track  onto  the  public  highway  and  went  away 
and  left  it.  "The  plaintiff  drove  past  in  his  carriage,  and 
his  horse,  shying  at  the  car,  ran  away,  threw  the  plaintiff 
out  and  severely  injured  him.  Held,  that  there  was  evi- 
dence of  negligence  to  go  to  the  jury,  in  thus  placing  the 
car  on  the  highway,  for  which  defendants  were  respon- 
sible; and  a  verdict  for  the  plaintiff  was  upheld."  In  that 
case  it  was  said  by  the  court :  "It  was  a  matter  entirely 
for  the  jury  to  say  whether  the  vehicle  in  question  was  one 
calculated  to  cause  the  injury,  and  whether  the  place  in 
which  it  was  left  was,  or  was  not,  a  fit  and  proper  place 
for  it,  so  as  to  render  the  defendants  guilty  of  negligence 
in  so  placing  it." 

In  Sherman  S.  &  8.  B,  Co.  v.  Bridges,  16  Tex,  Oiv. 
App.  64,  40  S.  W.  536,  the  facts  were  as  follows :  Plain- 
tiff's wife  aproached  defendant's  railroad  crossing,  driving 
a  horse  which  she  had  driven  for  several  years  and  which 
had  been  found  to  be  gentle.    Defendant's  employees  had 
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left  a  handcar  loaded  with  tools  in  such  a  position  as  to 
obstruct  the  highway,  and  the  horse  became  frightened  at 
the  obstruction,  and,  after  the  employees  had  moved  the 
handcar  oflf  the  crossing,  the  woman  urged  the  horse  across 
the  tracks,  and  it  then  ran  away  and  she  was  killed.  Held, 
that  she  was  not  guilty  of  contributory  negligence,  and 
that  obstructing  a  highAvay,  by  allowing  a  handcar  filled 
with  tools  and  surrounded  by  employees  dressed  in  white 
and  blue  garments  to  remain  thereon,  is  such  n^ligence  to 
will  render  defendant  liable  for  the  death  of  one  whose 
horse  was  frightened  at  the  obstruction.  In  that  case  the 
crossing  was  a  private  crossing. 

In  Atchison,  T.  d  S,  F.  R.  Go.  v.  Morrow,  4  B[an.  App. 
199,  45  Pac.  956,  it  was  said:  "Where  section-hands,  in 
repairing  a  railroad  track,  place  a  handcar,  with  tools, 
buckets  and  coats  fhereon,  by  the  side  of  the  track,  and 
within  the  margin  of  a  highway,  near  the  traveled  road, 
in  such  a  position  as  naturally  or  manifestly  to  be  cal- 
culated from  its  appearance  and  situation  to  frighten 
horses  of  ordinary  gentleness  and  broken  to  travel  along 
the  same,  and  a  traveler  on  the  highway,  riding  a  horse 
of  ordinary  gentleness  and  broken  to  travel  along  the  road, 
and  exercising  ordinary  care  and  prudence,  attempts  to 
cross  the  railroad  track,  and  in  passing  said  handcar  his 
horse  is  so  frightened  that  he  becomes  unmanageable,  and 
in  his  fright  throws  the  rider  to  the  ground  and  thereby 
injures  him,  it  would  be  such  negligence  on  the  part  of 
the  employees  of  the  railroad  conii)any  as  would  render 
the  company  liable  for  damages  sustaiiKHl  thereby.^^ 

And  in  Ohio  d  M.  R.  Co.  v.  Trotrhridf/r,  120  Ind.  391,  it 
is  found:  Where  a  woman  wsus  thrown  and  injured  by 
her  horse  taking  fright  at  a  handcar,  which  two  minutes 
before,  and  while  she  was  approaching  in  full  view  of  the 
section  men,  had  been  left  by  them  standing  ten  feet  from 
the  center  of  the  highway,  the  evidiMice  of  negligence 
proximately  causing  the  injury  is  sufficient  to  sustain  a 
verdict  against  the  company. 

In  the  light  of  these  authorities,  and  taking  into  con- 
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sideration  the  ordinary  and  rightful  use  of  crossings  over 
railroads  and  the  obligations  of  railroad  companies  with 
reference  thereto,  we  conclude  that  the  jury  were  justified 
in  finding  that  the  placing  of  the  defendant  company's 
car  on  the  highway  in  such  a  manner  as  to  obstruct  travel 
was  an  act  of  negligence.  It  certainly  was  not  such 
ordinary  use  of  the  crossing  as  was  contemplated  in  the 
discussion  of  Chicago ,  B,  &  Q.  R.  Co.  v.  Roberts,  3  Neb. 
(Unof.)  425,  cited  by  defendants. 

The  disposition  of  the  case,  then,  must  turn  upon  the 
question  of  whether  or  not  the  course  pursued  by  the 
plaintiflf  was  so  negligent  in  character  as  to  justify  the 
court  in  determining  from  the  evidence  produced  in  his 
own  behalf  that  he  was  not  entitled  to  recover.  Counsel 
for  the  defendants  have  presented  a  very  able  and  ex- 
haustive argument  in  support  of  the  defendants'  conten- 
tion that  it  was.  It  is  based,  however,  upon  an  assump- 
tion of  fact  with  reference  to  which  the  jury  evidently 
found  against  the  defendant  company.  It  is  true  that 
this  assumption  of  fact  is  supported  by  the  testimony  of 
the  defendants'  witnesses,  and  is,  in  effect,  that,  when  the 
plaintiff  and  Davey  discovered  the  handcar  on  the  cross- 
ing, they  had  just  started  to  turn  from  the  public  high- 
way onto  the  roadway  leading  over  the  crossing,  and  that, 
when  the  attempt  was  made  to  remove  the  handcar  and 
the  horse  became  frightened,  the  horse  was  so  situated  and 
might  readily  have  been  turned  down  the  public  highway 
and  thus  avoided  all  danger.  With  reference  to  the  fact, 
however,  about  the  location  of  the  horse  and  conveyance 
at  the  time  the  horse  was  frightened,  there  is  a  sharp  con- 
flict in  the  evidence,  both  the  plaintiff  and  Davey  having 
testified  that,  before  they  discovered  the  car  and  stopped 
the  horse,  they  had  covered  about  half  the  distance  be- 
tween the  public  highway  and  the  railroad  track,  and  had 
proceeded  to  the  culvert  over  the  borrow  ditch  on  that 
side  of  the  railroad  track  from  which  they  were  approach- 
Vig  the  car.  It  is  evident,  as  we  have  already  intimated, 
that  the  jury  found  the  fact  to  be  as  testified  to  by  the 
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plaintiff  and  the  witness  Davey.  Furthermore,  we  are 
asked  to  determine  this  controversy  npon  the  fact  as  ad- 
mitted and  testified  to  by  the  plaintiff.  Here  then  is  the 
situation*  The  plaintiff  is  alone  in  the  buggy  on  the  drive- 
way, the  open  part  of  which  is  some  ten  feet  in  width.  He 
is  surrounded  by  sunflowers  on  either  side  as  high  or 
higher  than  the  buggy  top.  The  horse  becomes  frightened 
from  the  appearance  of  the  handcar  with  clothing  thereon, 
and  the  noise  of  the  dinner  buckets  as  the  car  is  being 
pushed  forward  upon  the  railroad  track  some  25  feet 
away.  The  horse  in  its  fright  starts  to  back.  The  buggy 
was  cramped  and  the  plaintiff  was  fearful  of  being  over- 
turnrnl.  What  should  he  have  done  under  the  circum- 
stanc(?8?  There  is  no  time  for  mature  deliberation.  He 
attempted  to  control  the  horse  and  keep  him  with  his 
face  toward  the  object  at  which  he  was  frightened.  It  is 
evid(Mit  that  different  minds  might  draw  different  con- 
clusions as  to  whether  this  act  of  the  plaintiff  was  a  n^- 
ligent  one,  and  the  rule  is  well  settled  that,  where  the 
proximate  cause  of  an  injury  depends  upon  a  state  of 
facts  from  which  different  minds  might  reasonably  draw 
different  inferences,  the  question  is  one  for  a  jury,  and 
the  finding  of  a  jury  under  such  circumstances  should 
not  be  disturbed. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

DuPFiB,  C,  concurs.    Albert,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 
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Wttjjam  T.  Turley  v.  State  of  Nebraska. 

FiUED  October  5,  1905.    No.  13,663. 

1.  Jury:-  Qualifications:  Waiver.    The  objection  that  a  Juror  Is  dis- 

qualified because  of  having  been  convicted  of  a  felony  may  be 
waived.  A  party  who  does  not  inquire  in  regard  to  the  matter  on 
voir  dire  examination  of  the  juror,  nor  object  to  the  juror  on  that 
ground  until  after  the  trial,  will  be  held  to  have  waived  the  ob- 
Jection. 

2.  Homicide:  Self-Defense:  Evidence.    Upon  trial  of  an  information 

for  murder,  and  a  plea  of  self-defense,  it  is  competent  to  show  that 
thd  deceased  was  at  the  time  in  the  lawful  and  peaceful  posses- 
sion of  the  premises  where  the  homicide  occurred;  and  for  that 
purpose  it  is  not  error  to  allow,  under  proper  Instructions  from 
the  court,  th.e  introduction  of  evidence  of  a  written  lease  convey- 
ing to  the  deceased  the  right  of  possession. 

3.  Experts:  Evidence:    Review.    Matters  of  common  observation  and 

matters  upon  which  jurymen  are  as  capable  of  forming  an  opinion 
as  are  physicians  and  surgeons  are  not  matters  for  expert  medical 
testimony.  But  It  is  not  necessarily  reversible  error  to  allow  a 
witness  to  testify  to  a  truism  with  which  all  Intelligent  men  are 
presumed  to  be  acquainted,  nor  is  it  in  all  cases  reversible  error 
to  allow  a  witness,  over  objection,  to  testify  to  a  proposition  of 
law,  or  a  fact  of  science  or  nature  which  is  a  matter  of  common 
knowledge. 

4i  XnBtruction:  Self-Defense.  It  is  not  error  to  instruct  the  Jury  in  a 
trial  for  murder  that,  "when  competent  evidence  has  been  intro- 
duced tending  to  prove  that  the  defendant  acted  in  self-defense,  it 
tB  Incumbent  upon  the  state  to  prove  to  you  beyond  a  reasonable 
doubt  that  he  did  not  so  act" 


:  .    One  who  Is  violently  assaulted  may  use  such  means 

for  self -protect  ion  from  the  assault  as  would  appear  to  an  ordi- 
narily reasonable  and  prudent  man  similarly  situated  to  be  neces- 
sary under  the  circumstances.  An  instruction  which  tells  the 
jury  that,  if  under  such  circumstances  he  uses  "sound  reason" 
in  determining  what  is  necessary  for  self-protection,  it  is  all  that 
is  required  of  him,  is  inaccurate,  but  is  not  erroneous,  requiring 
a  reversal  of  the  judgment,  if  it  is  coupled  with  another  instruc- 
tion which  tells  the  jury  that  there  must  be  an  acquittal  if  under 
such  circumstances  the  defendant  had  reasonable  ground  to  be- 
lieve and  did  believe  that  there  was  a  design  to  take  his  life  or 
to  do  him  great  bodily  harm. 

:  •    In  a  trial  for  murder,  with  evidence  of  self-defense. 
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when  it  appears  that  the  accused  was  a  trespasser  or  was  other- 
wise violating  the  law  at  the  time  of  the  homicide,  and  there  Is 
evidence  tending  to  show  that  the  killing  was  done  In  Justifiable 
self-protection  from  a  yldous  and  dangerous  assault  by  the  de- 
ceased, it  is  error  to  instruct  the  jury  that,  "when  a  man  without 
fault,  in  the  lawful  pursuit  of  his  duties,  is  attacked/'  he  may  de- 
fend himself  against  such  attack.  A  trespasser  may  defend  him- 
self against  an  unlawful  and  dangerous  assault  But  the  whole 
charge  upon  this  subject  must  be  construed  together;  and  if  In 
one  inslruction  the  Jury  without  such  qualifications  are  plainly 
told  that  "where,  from  the  nature  of  the  attack,  there  is  reason- 
able ground  to  believe  that  there  is  a  design  to  take  his  life  or  to 
do  him  great  bodily  harm,  and  the  party  attacked  does  so  believe, 
then  the  shooting  of  the  assailant  under  such  circumstances  will 
be  excusable  or  Justifiable,"  it  is  not  reversible  error  to  tell  the 
Jury  in  another  instruction  that  the  defendant  will  under  such 
circumstances  also  be  Justifiable  If  he  \g  himself  without  fault  and 
In  the  lawful  pursuit  of  his  duties. 


7.  — :  ^.    Although  it  appears  that  the  deceased  was  at  the 

time  of  the  homicide  guilty  of  a  technical  assault  upon  the  ac- 
cused, it  would  not  be  lawful  to  use  more  force  than  necessary  for 
self-protection  from  that  assault;  and,  if  the  Jury  should  find  that 
the  accused  was  a  trespasser  at  the  time,  it  would  be  his  duty  to 
retire  from  his  assailant,  if  by  so  doing  he  could  avoid  all  dan- 
ger from  the  assault.  To  kill  the  assailant  under  suoh  circum- 
stances would  not  be  Justifiable.  A  request  to  instruct  that  "the 
law  does  not  require  the  defendant  to  flee  from  his  assailant"  was 
properly  refused  as  misleading. 

8,  New  Trial:  Newlt  Discovebed  Evidencb.    It  is  not  error  to  refuse 

a  new  trial  on  the  ground  of  newly  discovered  evidence,  if  the 
proposed  evidence  might  with  reasonable  diligence  have  been  pro- 
duced upon  the  trial  or  is  cumulative. 

Error  to  the  district  court  for  Hall  county:  James  N. 
Paul,  Judge.    Affirmed. 

Hamer  &  Hamcr,  Harrison  &  Prince^  and  J.  F.  Walker, 
for  plaintiff  in  error. 

Norria  Brotim,  Attorney  General^  William  T.  Thx)mp8on, 
R.  R.  Horth,  W.  U.  Thompson  and  O.  G.  Ryan,  contra. 

Sedgwick,  J. 

In  March,  1903,  one  Norman  T.  Bliss  was  shot  and  killed 
by  the  defendant  in  Hall  county,  Nebraska*    The  defend- 
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ant,  who  is  plaintiflf  in  error  here,  was  prosecuted  in  the 
district  court  upon  an  information  which  charged  him 
with  murder  in  the  first  degree.  He  admits  that  he  shot 
the  deceased  twice  with  a  shotgun,  and  that  this  caused  the 
death  of  the  deceased.  He  alleges  that  what  he  did  was 
done  in  self-defense.  Upon  trial  of  this  issue  he  was  found 
guilty  of  murder  in  the  second  degree,  and  was  sentenced 
to  a  term  in  the  penitentiary  for  17  years. 

1.  There  appears  to  be  some  complaint  made  in  the 
voluminous  brief  filed  that  the  allegations  of  the  informa- 
tion are  not  sufficient  to.  support  the  conviction,  and  we 
find  that  this  objection  was  made  upon  the  trial,  and  that 
the  point  is  preserved  in  the  record.  It  is  difficult  to  de- 
termine from  the  brief  upon  what  ground  this  objection 
rests,  and  upon  examination  of  the  information  it  appears 
to  be  in  the  usual  form  and  to  contain  allegations  of  all 
the  facts  necessary  to  constitute  the  crime  of  which  the  de- 
fendant was  convicted. 

2.  There  is  also  a  contention  in  the  brief  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict.  The  de- 
fendant had  leased  the  farm  adjoining  the  premises  oc- 
cupied by  the  deceased,  and  the  day  before  the  shooting 
occurred  had  brought  his  family  to  the  farm,  which  he  had 
leased.  It  appears  that  the  deceased  did  not  reside  upon 
the  premises  occupied  by  him,  but  on  the  morning  of  the 
homicide  he,  with  his  young  son,  took  some  cattle  and 
other  property  there,  and  soon  after  their  arrival  discov- 
ered that  some  trespassing  pigs  were  destroying  com  which 
was  piled  in  an  inclosure  near  the  house  upon  the  premises. 
They  drove  these  animals  away  some  considerable  distance 
through  the  stubble  fields  and  corn-stalks,  and,  while  doing 
so,  chased  them  with  pitchforks  and  killed  two  small  pigs 
of  about  25  pounds  each.  There  was  evidence  from  which 
the  jury  were  plainly  justifiable  in  finding  that  these 
animals  belonged  to  one  Bamhart,  from  whom  the  defend- 
ant had  leased  the  place  that  he  occupied,  and  that  the  de- 
fendant had,  by  authority  of  the  owner,  assumed  the  care 
of  the  animals,  and  that  the  premises  were  so  situated  that 
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tbe  defendant,  from  the  house  where  he  wsa  at  the  time, 
could  see  the  deeea^scd  and  his  son  chase  the  animals  and 
apparently  using  violence  against  them,  and  that  the  de- 
fendant tliereupon  took  his  shotgun,  which  was  loaded  with 
two  shells,  and,  together  with  two  boys,  one  being  his  son, 
who  accompanied  him,  left  his  house  and  went  in  the  gen- 
eral direction  of  the  deceased  and  his  son,  who  were  chas- 
ing the  animals.  The  two  parties  were  so  near  to  each 
other  that  an  altercation  or  conversation  ensued,  and  there- 
ui)on  the  shooting  occurred  which  resulted  in  the  death  of 
the  deceased. 

On  the  one  hand,  it  is  contended  by  the  state,  and  there 
is  evidence  tending  to  support  the  contention,  that  it  was 
the  chasing  and  killing  of  these  animals  by  the  deceased 
which  caused  the  defendant  to  leave  his  house;  that  his 
purpose  was  oitlier  to  prevent  further  injurj'  to  the  animals 
or  to  punish  the  deceased ;  that  from  the  time  he  left  the 
house  he  walkedly  rapidly  toward  the  deceased,  and  tiiat 
the  deceased,  seeking  to  avoid  contact  with  him,  started  for 
the  house  upon  the  premises  which  he  occupied,  and  that 
the  defendant  changed  his  course  from  time  to  time,  so  as 
to  intercept  the  deceased,  and  that  finally,  when  they  came 
in  contact,  the  dc^f (aidant  asked  the  deceased  whose  pigs  he 
was  chasing,  and  was  answered  that  they  were  Mr.  Barn- 
hart's  pigs ;  that  he  then  asked  the  deceased  how  many  of 
them  he  had  killed,  and  was  told  not  to  ask  too  many  ques- 
tions; that,  when  this  altercation  began,  the  defendant  was 
in  the  field  upon  the  premises  occupied  by  and  in  the  pos- 
session of  the  deceased,  and  the  deceased  was  in  the  pub- 
lic highway  adjoining  these  promises;  that  thereupon  the 
deceased  passc^d  through  the  wire  fence  into  his  field,  and 
ordered  the  defendant  to  get  oflf  from  his  premises,  and 
then  started  toward  his  home,  walking  in  a  general  direc- 
tion aAvay  from  the  defendant;  that  the  defendant  there- 
upon followed  the  deceased  for  a  few  steps,  and  then,  being 
a  short  distance,  perhaps  two  rods,  from  the  deceased,  the 
defendant  discharged  his  gun  toward  the  deceased,,  strik- 
ing him  in  the  arm  and  back,  and  wounding  him ;  that  there- 
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upon  the  deceased  turned  toward  the  defendant,  shouting, 
'T)on't  shoot!  Don^t  shoot!"  and  the  defendant  immedi- 
ately shot  the  deceased  in  the  breast,  killing  him  instantly. 
On  the  other  hand,  it  is  contended  by  the  defendant  that 
he  and  the  two  boys  who  accompanied  him  left  his  house 
with  the  purpose  of  hunting;  that  they  could  not  see  the  de- 
ceased and  his  son  from  the  house  where  they  started,  and 
knew  nothing  of  their  whereabouts  until  they  had  hunted 
for  some  time  in  the  open  fields;  that  the  meeting  between 
the  deceased  and  the  defendant  was  not  sought  by  the  de- 
fendant, but  was  accidental ;  and  that,  when  they  met,  the 
defendant  inquired  of  the  deceased  whose  pigs  those  were 
that  he  was  driving,  and  was  answered  by  the  deceased  that 
he  did  not  know ;  that  he  then  inquired  how  many  he  had 
killed,  whereupon  the  deceased,  being  greatly  enraged, 
passed  thropgh  the  wire  fence,  and  with  violent  and 
abusive  language  and  threats,  rushed  upon  the  defendant 
with  a  fork,  which  the  deceased  held  in  his  hands;  that  the 
defendant  said  to  the  deceased,  "Stop !  or  I  will  have  to 
shoot,"  and,  the  deceased  not  stopping,  but  continuing  his 
assault,  the  defendant  first  shot  him  in  the  arm,  and  after- 
wards through  the  body,  which  caused  his  death ;  and  that 
this  shooting  was  necessary  on  the  part  of  the  defendant  to 
defend  himself  against  the  assault  of  the  deceased.  There 
was  a  large  vplume  of  evidence  taken;  many  witnesses 
were  examined;  other  facts  more  or  less  material  were 
shown.  The  issue  thus  presented  was  peculiarly  one  for 
the  jury  to  pass  upon,  and  we  are  entirely  satisfied  that 
their  verdict  should  not  be  disturbed  for  want  of  evidence 
to  support  it. 

3.  After  the  trial  was  completed,  it  was  discovered 
that  one  of  the  jurors  had  formerly  been  convicted  of 
felony  in  the  district  court  for  Hall  county,  and  had 
served  a  term  in  the  penitentiary,  pursuant  to  a  sentence 
imposed  upon  that  conviction.  The  sentence  was  on  the 
3d  day  of  March,  1886,  and  was  for  the  term  of  one  year. 
The  convict  was  allowed  two  months  for  good  behavior, 
pursuant  to  the  statute,  and  was  discharged  on  the  5th 
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day  of  January,  1887.  The  evidence  shows  that  in  a  fire 
which  occurred  at  the  penitentiary  the  records  of  Jiis 
discharge  were  destroyed..  There  is  a  transcript  of  the 
record  kept  in  the  office  of  the  governor,  from  which  it 
appears  that  he  was  allowed  two  months  for  good  be- 
havior, and  it  also  appears  that  no  copy  of  the  order  for 
his  discharge  was  preserved  in  the  records  in  the  gover- 
nor's office.  It  is  shown  that  the  custom  was  in  such 
cases  to  ins(»rt  in  the  order  for  his  discharge  a  provision 
declaring  the  convict  to  be  restored  to  all  his  civil  rights 
in  all  respects  the  same  as  though  a  pardon  had  been 
granted.  No  reason  or  precedent  is  shown  in  the  briefs 
for  declaring  this  man  now  tx)  be  deprived  of  his  civil 
rights,  and,  even  if  we  were  constrained  to  so  hold,  we  do 
not  think  that  the  objection  to  this  juror  would  require 
a  reversal  of  the  judgment.  Great  latitude  is^  allowed  the 
defendant  upon  the  voir  dire  examination  to  enable  him 
to  ascertain  whether  there  is  any  ground  for  objecting  to 
the  juror.  lie  cannot  waive  an  objection  of  this  nature, 
and,  after  taking  his  chances  of  an  acquittal  before  the 
jury  selected,  insist  upon  an  objection  which  he  should 
have  raised  upon  the  impaneling  of  the  jury,  and,  if  he 
makes  no  effort  to  ascertain  whether  a  juror  offered  is 
qualified  to  sit,  he  must  be  held  to  have  waived  the  ob- 
jection. Any  other  rule  would  introduce  uncertainty  into 
a  jury  trial  which  would  be  intolerable. 

4.  The  shooting  occurred,  as  before  stated,  upon  prem- 
ises which  were  in  the  possession  of  the  deceased.  Ob- 
jection was  made  to  the  introduction  of  a  lease  of  these 
premises  to  the  deceased.  This  lease  was  introduced  only 
for  the  purpose  of  showing  the  deceased's  right  of  pos- 
session, and  the  court  in  its  instructions  expressly  so 
stated  to  the  jury.  It  was  of  course  competent  to  show 
that  the  deceased  was  in  the  peaceable  possession  of  these 
premises,  from  which  it  was  contended  on  the  part  of  the 
state  he  had  ordered  the  defendant  at  the  time  of  the 
shooting.  It  may  be  that  the  introduction  of  this  lease 
was   unnecessary;   that   the   other   evidence   sufficiently 
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showed  the  actual  possession  and  control  of  the  premises 
to  be  in  the  deceased.  No  apparent  prejudice  to  the  de- 
fendant resulted  from  its  introduction;  none  is  pointed 
out  in  the  briefs,  and  we  are  not  able  to  see  that  the  de- 
fendant was  prejudiced  thereby. 

5.  It  will  be  remembered  that  an  important  question 
that  was  disputed  upon  the  trial  was  whether  the  deceased 
at  the  time  of  the  shooting  was  making  or  threatening 
to  make  an  assault  upon  the  defendant,  or  was,  on  the 
other  hand,  seeking  to  avoid  a  conflict  with  him.  It  was 
shown  by  the  position  of  the  body  that  the  deceased,  when 
shot,  did  not  fall  toward  the  defendant,  but  in  an  op- 
posite direction.  Dr.  George  Eoeder  was  called  as  a  wit- 
ness by  the  state,  and  qualified  as  an  expert  physician  and 
surgeon.  After  testifying  at  large  to  an  examination  of 
the  body  and  his  qualifications  as  an  expert,  he  was  asked 
this  question:  "Doctor,  assuming  that  a  man  received  a 
charge  of  shot  in  the  right  chest,  the  charge  you  describe 
as  entering  the  right  chest  of  Mr.  Bliss,  when  he  was 
standing  still,  and  being  about  twenty-five  feet  distant 
from  the  person  who  shot  him,  do  you  know  in  what  di- 
rection he  would  fall?"  and  answered,  "Yes,  sir."  He 
was  then  asked  in  what  direction.  Objection  to  this  ques- 
tion w^as  sustained,  and  it  was  not  answered.  The  wit- 
ness was  then  asked  if  he  had  had  military  service  or 
special  study  as  a  military  surgeon,  and  answered  that 
he  had,  and  then  was  asked  this  question:  "Now,  doctor, 
assuming  that  a  man  was  charging  forward  at  a  rapid 
gait,  and  would  receive  a  gunshot  wound,  like  the  one  you 
have  described  as  entering  the  right  chest  of  Mr.  Bliss, 
being  some  twenty-five  feet  distant  from  the  person  shoot- 
ing him,  do  you  know  what  direction  he  would  fall?"  and 
answered,  "Yes,  sir."  He  was  then  asked:  "You  may 
rtate  in  what  direction  he  would  fall."  His  answer  was: 
"He  would  fall  in  the  direction  of  the  momentum  of  the 
body  at  the  time  of  the  shooting."  A  motion  was  made  to 
strike  out  the  answer,  for  the  reason,  among  other  things, 
that  he  bases  his  answer  on  common  knowledge  of  facts 


478  NEBRASKA  REPORTS.  [Vol.  74 


Tiirley  t.  State. 


that  are  sappoeed  to  be  understood  by  everybody,  and  not 
in  the  line  of  snrgeiy.  This-  motion  was  overraled  and  an 
exception  taken.  These  rulings  of  the  court  are  now  as- 
signed for  error. 

It  seems  clear  that  the  objection  to  the  question  was 
well  taken.  Matters  of  common  observation  and  matters 
upon  which  jurymen  are  as  capable  of  forming  opinions 
as  medical  men  are  not  matters  for  expert  testimony.  2 
Elliott,  Evidence,  sec.  1,094.  The  ansrver  which  the  wit- 
ness made  to  this  question  shows  that  he  did  not  regard 
it  or  answer  it  as  a  mo^lical  question,  and  it  cannot  be 
properly  so  r^arded.  The  testimony  therefore  should 
have  been  excluded;  but  it  is  not  pointed  out  in  the  brief 
in  what  manner  the  defendant  could  have  been  prejudiced 
by  this  answer.  It  had  already  been  shown  conclusively 
in  the  evidence,  not  only  by  this  witness  but  by  others, 
that  from  the  nature  of  the  wound  the  deceased  would 
have  no  control  whatever  of  his  motions  after  receiving 
the  wound.  That  being  the  case,  we  take  it  that  the 
proposition  that  a  human  body,  when  suddenly  deprived 
of  all  self-control,  will  fall  in  the  direction  of  the  momen- 
tum of  the  body  is  a  truism  with  which  all  intelligent  men 
must  be  presumed  to  be  acquainted.  This  answer  of  the 
witness  therefore  could  not  be  prejudicial  to  the  defend- 
ant. When  Dr.  Smith  was  testifying,  he  was  asked  sub- 
stantially the  same  question.  It  was  objected,  among 
other  things,  that  "it  is  a  matter  to  be  determined  by  facts 
and  physics,  supposed  to  be  familiar  to  everybody,  and 
further  that  it  would  depend  upon  whether  the  force  of 
the  charge  was  sufficient  to  overcome  the  force  presented 
by  the  body.  ♦  ♦  ♦  The  body  would  keep  on  moving  in 
the  direction  it  was  going  by  receiving  a  bullet  or  shot 
wound,  for  the  momentum  of  the  body  is  so  much  greater 
than  the  momentum  of  the  shot,  being  2,500  times  heavier." 
The  question  was  then  modified  as  follows:  "Then,  you 
say  the  body  would  go  on  in  the  direction  in  which  it  was 
moving  at  the  time  the  shot  was  received?"  There  was 
no  objection  to  this  question,  and  the  witness  answered : 
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"Yes,  sir."  Thus  the  defendaut  by  his  counsel  stated  as  a 
matter  of  law  the  substance  of  the  witness's  answer.  The 
witness  was  not  allowed  to  state  his  belief  as  to  whether 
the  deceased  was  standing  still  or  was  advancing  toward 
the  defendant  at  the  time  of  the  shooting,  but  merely 
stated  that  w^hich  the  defendant  insisted  was  a  matter 
within  the  common  knowledge  of  all.  The  receiving  of 
this  evidence  could  not  be  prejudicial  error,  reijuiring  a 
reversal  of  the  judgment. 

Some  other  objections  were  nmde  to  the  ruling  of  the 
court  in  receiving  and  excluding  evidence,  but  we  do  not 
find  any  errore  in  that  regard.  The  witness  Earl  Bliss, 
a  young  son  of  the  deceased,  testified  that  at  the  time  of 
the  first  shot  the  deceased  was  going  away  from  the  de- 
fendant, and  it  appeared  that  the  second  sliot  took  effect 
directly  in  the  breust  of  the  deceased.  Tliis  witness  was 
asked:  "Do  you  know  of  anytliiug  that  made  your  father 
turn  around  toward  Turh^y,  so  tliat  he  faced  him?"  And 
it  is  now  urged  that  the  court  erred  in  refusing  to  allow 
this  question  to  be  answered.  Also,  the  same  witness  was 
asked :  "Now,  then,  if  your  father  was  only  five  feet  west 
of  Mr.  Turley  when  he  stood  there  in  the  road,  and  as  he* 
came  through  the  fence,  I  want  to  know  how  he  got  to  be 
two  rods  west  of  liim?"  The  witness  was  not  allowed  to 
answer  this  question,  and  the  ruling,  it  is  contended,  was 
(Troueous.  Both  of  these  questions  are  in  their  nature 
argumentative,  and,  taken  in  connection  with  the  ques- 
tions that  preceded  them,  were  clearly  so.  Defendant's 
attorneys  were  allowed  great  latitude  in  the  cross-exam- 
ination of  this  witness,  and  the  matters  apparently 
aimed  at  in  these  questions  were  thoroughly  investigated. 
It  was  clearly  within  the  discretion  of  the  trial  court  to 
exclude  such  questions.  The  other  complaints  upon  the 
exclusion  of  evidence  are  of  a  similar  nature  and  do  not 
require  further  discussion. 

6.  It  was  claimed  that  the  tracks  made  by  the  parties 
at  the  place  of  the  sliooting,  as  seen  by  witnesses  imme- 
diately after  the  shooting,  indicated  that  the  deceased  had 
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walked  aloni;  the  fence  in  the  field  for  sume  distance,  and 
had  b(»en  followed  by  the  defendant  immediately  before 
the  shootinji:  took  plaee.  It  was  sought  to  identifj'  these 
tracks  as  those  made  by  the  deceased  and  by  the  defend- 
ant, respc^ctively,  ^nd  the  witness,  who  had  examined 
them  soon  after  the  shooting  and  had  described  the  boots 
worn  by  the  deceased  at  the  time  of  the  shooting,  was 
asked  this  question :  "You  may  state  how^  they  compare 
as  to  size,  ilr.  Booda,  the  tracks  you  saw  along  the  fence 
and  the  boots  you  saw  on  the  dead  man's  body,"  and  an- 
s^^'ered:  *Vl  thoiiglit  they  compared  all  right,  although  I 
never  measunnl  them."  In  Ri(.sscll,i\  ^thtc,  62  Neb.  512, 
and  Clouffh  r.  i^taU\  7  Neb.  320,  it  is  said  that  to  allow  a 
witness  to  tell  the  jury  his  belief  as  to  who  made  certain 
tracks  was  to  invad(»  the  province  of  the  jury,  and  it  is 
insisted  that  the  ruling  complained  of  comes  within  the 
principle  establislunl  in  tliose  cases.  We  do  not  so  regard 
it.  The  witness  was  not  askcnl  whether  the  boots  of  the 
deceased  nmde  the  tracks  in  question.  He  was  asked  t<^ 
state  how  they  compared,  and  that  only  as  to  size.  The 
efifect  of  this  testimony  was -no  different  than  if  the  wit- 
ness had  testificMl  to  the  size  of  each,  matters  which  were 
witliin  his  knowledms  and  not  mere  matters  of  opinion. 
This  objection  we  think  was  properly  overruled. 

7.  Nearly  all  of  the  31  instructions  given  by  the  court 
upon  its  own  motion  are  complained  of.  As  to  the  most 
of  these  instructions  there  seems  to  be  no  ground  of  com- 
plaint what(*v(»r.  They  are,  so  far  as  we  can  see,  clear  and 
satisfactory  in  tlu^ir  statement  of  the  law  to  the  jury. 
Some  of  the  objections,  however,  will  be  noticed.  The 
fourth  and  fiftli  in-t ructions  given  by  the  court  to  the 
jury  are  a.s  follows:  Instruction  numbered  4:  "You  are 
further  instructcnl  tliat  a  n^asonable  doubt  is  an  actual, 
substantial  doubt  arising  from  the  evidence  or  want  of 
evidence  in  tlu*  cas(\''  Instruction  numlxTed  5:  "By  the 
term  reasonable  doubt,  as  herein  uscmI,  is  not  meant  a  mere 
caprice,  conjecture  or  groundless  possibility.  It  is  an 
actual,  substantial  doubt,  based  on  a  reason  arising  either 
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from  the  evidence  or  want  of  evidence  in  the  case,  and 
sufficient  to  cause  an  ordinarily  prudent  man  to  hesitate 
and  refuse  to  act  in  the  most  important  afifairs  and  con- 
cema  of  life.  The  guilt  of  an  accused  person  is  proved 
heyond  a  reasonable  doubt  when,  upon  the  entire  com- 
parison and  consideration  of  all  the  evidence,  the  minds 
of  the  jurors  are  in  that  condition  that  they  can  say  from 
the  evidence  they  have  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charga"  It  is  possible  that 
we  do  not  understand  counsel  in  the  discussion  of  these 
instructiona  Cowan  v.  State,  22  Neb.  519,  and  Carr  v. 
State,  23  Neb.  749,  which  are  cited,  are  not  in  point,  as 
the  instructions  held  erroneous  in  these  cases  defined  a 
reasonable  doubt  as  one  having  a  reason  for  its  basis  de- 
rived from  the  testimony,  and  for  the  having  of  which 
the  jury  can  give  a  reason.  It  was  held  that  to  require 
the  jury  to  give  a  reason  for  the  doubt,  or  else  disregard 
it^  was  erroneous,  and  it  was  also  held  that  the  basis  of 
doubt  might  be  derived  from  a  want  of  evidence  as  well 
BE  from  the  testimony  actually  given;  but  the  instruction 
in  this  case  is  not  subject  to  criticism  on  either  ground. 
It  is  said  in  the  brief  that  "a  reason  for  the  doubt  is  never 
necessary,"  and  it  seems  to  be  insisted  that  it  was  error 
to  instruct  the  jury  that  a  reasonable  doubt  must  be  based 
on  a  reason  arising  either  from  the  evidence  or  want  of 
evidence  in  the  case.  We  do  not  think  that  this  proposi- 
tion calls  for  a  discussion,  even  in  so  important  a  case  as 
this.  There  is  not  much  difference  between  the  expres- 
sion "reasonable"  and  the  expression  "based  on  reason." 
We  do  not  discover  any  prejudicial  error  in  these  two  in- 
structions. 

8.  In  the  next  instruction  the  jury  were  told  that,  "when 
competent  evidence  has  been  introduced  tending  to  prove 
that  he  did  so  act  (in  self-defense),  it  is  incumbent  upon 
the  state  to  prove  to  you  beyond  a  reasonable  doubt  that 
he  did  not  so  act,  and  if,  upon  a  consideration  of  all  the 
evidence  in  this  case,  you  entertain  a  reasonable  doubt  as 
to  whether  the  defendant  acted  in  self-defense,  it  is  your 
34 
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duty  to  give  the  defendant  the  benefit  of  the  doubt  and 
acquit  him."  It  is  objected  that  this  instruction  requires 
the  defendant  to  furnish  some  proof  that  he  acted  in  self- 
defense.  There  are  two  sufficient  answers  to  this  objec- 
tion. In  the  first  place,  the  instruction  does  not  require 
any  proof  from  the  defendant,  but  informs  the  jury  that 
when  competent  evidence  has  b(^n  introduced  upon  that 
point,  that  is,  when  there  is  any  competent  evidence  in  the 
case  tending  to  show  that  the  defendant  acted  in  self-de- 
fense,  whether  introduced  by  the  defendant  or  by  the 
state,  the  burden  of  proof  is  then  upon  the  state.  The 
second  reason  is  that  the  defendant  rei] nested  the  court  to 
give  an  instruction  in  the  identical  language  now  com- 
plained of. 

9.  The  nineteenth  instruction  given  by  the  coilrt  is  as 
follows:  "You  are  instructed  that  if  you  believe,  from 
the  evidence  as  explained  in  these  instructions,  that  at  the 
time  the  said  defendant  is  alleged  to  have  shot  the  said 
Norman  T.  Bliss  the  circumstances  surrounding  the  de- 
fendant were  such  as  in  sound  reason  would  justify  or 
induce  in  his  mind  an  honest  belief  that  he  was  in  danger 
of  receiving  from  the  said  Norman  T.  Bliss  great  bodily 
harm,  and  that  defendant  did  so  believe,  and  that.the  de- 
fendant in  doing  what  he  then  did  was  acting  from  the  in- 
stinct of  self-preservation,  then  he  is  not  guilty,  although 
there  may  in  fact  have  been  no  real  or  actual  danger."  It 
is  doubtful  whether  one  who  is  the  subj(^ct  of  a  vicious 
assault  is  reciuired  in  all  cases  to  use  sound  reason  in  de- 
termining what  he  should  do.  If  he  acts  as  an  ordinarily 
reasonable  and  prudent  man  would  act  under  such  circum- 
stances, it  is,  perhaps,  all  that  would  be  required  of  him. 
The  language  in  this  instruction,  then,  is  not  to  be  com- 
mended. This  instruction  follows  one  in  which  it  is  stated 
that  "where,  from  the  nature  of  the  attack,  there  is  rea- 
sonable ground  to  believe  that  there  is  a  design  to  take  his 
life  or  to  do  him  great  bodily  harm,  and  the  party  at- 
tacked does  so  believe,  then  the  shooting  of  the  assail- 
ant under  such  circumstances  will  be  excusable  or  jus- 
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tiflable."  We  cannot  believe  that  the  jury  were  misled 
upon  consideration  of  these  two  instructions  together.  A 
number  of  instructions  were  requested  by  the  defendant 
upon  this  point,  but  no  request  was  made  for  an  explana- 
tion as  to  what  was  meant  by  sound  reason. 

10.  The  objection  made  to  instruction  numbered  18, 
given  by  the  court  upon  its  own  motion,  is  of  a  more  seri- 
ous  character.    That  instruction  is  as  follows:    "You  are 
instructed  that  in  this  case  the  defendant,  TMlliam  T.  Tur- 
ley, sets  up  the  plea  of  necessary  self-defense.     The  rule'of 
law  on  this  subject  of  self-defense  is,  where  a  man  without 
fault,  in  the  lawful  pursuit  of  his  duties,  is  attacked,  and 
where,  from  the  nature  of  the  attack,  there  is  reasonable 
ground  to  believe  that  there  is  a  design  to  take  his  life  ^r 
to  do  him  great  bodily  harm,  and  the  party  attacked  does 
so  believe,  then  the  shooting  of  the  assailant  under  such 
circumstances  will  be  excusable  or  justifiable,  although  it 
should  afterwards  appear  that  no  injury  was  intended  and 
no  real  danger  existed."    In  this  case  the  jury  may  well 
have  found  from  the  evidence  that  the  defendant  was  not 
without  fault     According  to  his  own  evidence  he  was  en- 
gaged in  hunting  on  the  Sabbath  day,  and  he  was  a  tres- 
passer upon  the  land  occupied  by  the  deceased.     It  was  ad- 
mitted by  all  parties  that  he  was  not  "in  the  lawful  pur- 
suit of  his  duties."    In  Hans  v.^  State,  72  Neb.  288,  an 
instruction  similar  to  this,  but  omitting  the  words  "with- 
out fault,"  was  held  to  be  prejudicially  erroneous.     In 
that  case  there  was  evidence  tending  to  show  that  the  de- 
fendant was  a  trespasser  at  the  time  of  the  homicide,  and 
was  therefore  acting  unlawfully.     The  instruction  there 
complained  of  was  followed  with  a  more  particular  instruc- 
tion as  to  the  right  of  self-defense,  but  this  made  that  right 
depend  upon  the  existence  of  a  non-essential  fact  which  was 
in  dispute.     In  the  case  at  bar  circumstances  in  evidence 
were  of  such  a  character  as  to  make  the  fault  of  this  in- 
struction still  more  apparent.     The  conclusion  is  unavoid- 
able that  the  instruction  was  not  applicable  to  the  facts  in 
the  case.    We  think,  however,  that  this  error  is  not  of 
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such  a  character  slh  to  require  a  reversal  of  the  judgment. 
In  the  next  instruction,  which  is  copied  in  another  para- 
graph of  tliis  opinion,  the  court  states  the  law  of  self-de- 
fense and  applies  it  to  the  facts  in  this  case,  and  tells  the 
jury  j>lainly  that,  if  certain  facts  exist,  the  defendant  is  not 
guilty.  The  propositions  that  the  defendant  was  without 
fault,  and  was  in  the  lawful  pursuit  of  his  duties  at  the  time 
of  the  killing,  are  not  included  as  necessary  in  order  to  re- 
quire his  acquittal  on  the  ground  of  self-defense.  This  is 
a  positive  statement  that  they  must  acquit  the  defendant 
if  the  necesvsary  elements  exist  which  are  recited  in  the  in- 
struction, althonj^^h  it  should  not  appear  that  he  was  with- 
out fault  or  was  in  the  lawful  pursuit  of  his  duties.  The 
statement  in  the  in8tru(*tion  complained  of  that  the  shoot- 
ing of  his  assailant  would  be  excusable  if  these  unnecessary 
elements  existed  in  connection  with  others  which  were 
necessary  do  not  contradict  the  positive  statements  of  the 
ninete(mth  instruction,  and  could  not  have  misled  the  jury: 
It  appears  to  us  that  these  two  instructions,  taken  together, 
although  each  of  them  contains  language  that  is  not  to  be 
conunended,  do,  if  properly  construed,  and  as  they  must 
have  been  construed  by  the  jury,  contain  a  correct  state-, 
ment  of  the  law  as  applied  to  this  case.  Instructions  that 
were  explicit,  and  more  fully  explained  the  law  in  view  of 
the  peculiar  facts  of  this  case,  would  have  been  proper,  and 
no  doubt  would  have  been  given,  if  requested. 

11.  The  defendant  requested  the  court  to  instruct  the 
jury  as  follows :  "You  are  instructed  that  if  you  find  from 
the  evidence  that  the  deceased  Norman  T.  Bliss  assaulted 
defendant,  Turh^y,  with  a  pitchfork,  then  the  law  does  not 
require  that  defendant  Turley  flee  from  his  assailant,  but 
he  might  stand  his  ground  and  meet  force  with  force.'^  If 
the  abstract  proposition  of  law  embraced  in  this  instruc- 
tion is  correct,  still  we  do  not  think  that  the  refusal  to  so 
instruct  the  jury  in  this  case  is  reversible  error.  The  jury 
might  have  thought  from  the  evidence  that  the  deceased 
was  entirely  justifiable  in  ordering  the  defendant  from  his 
premises,  but  that  the  conduct  of  the  deceased  in  insisting 
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upon  the  defendant's  leaving  his  premises  was  such  as 
would  amount  to  a  technical  assault,  and  yet  this  instruc- 
tion would,  induce  them  to  suppose  that  under  such  circuni- 
stances  defendant  was  justifiable  in  killing  the  deceased,  al- 
though he  had  no  reasonable  ground  to  believe  that  he  waa 
in  danger  of  serious  injury,  and  notwithstanding  that  the 
use  he  made  of  the  deadly  weapon  in  his  hands  was  entirely 
unnecessary  to  save  himself  from  injury.  The  instructon 
BB  it  was  offered  was  not  applicable  to  the  facts  in  the 
case  as  contended  for  by  either  party,  and  might  have  been 
very  misleading  to  the  jury. 

12.  Exception  is  taken  to  some  of  the  language  used  by 
counsel  for  the  state  in  the  closing  argument  to  the  jury. 
Rome  of  these  expressions  are  copied  in  the  record  and  are 
discussed  at  large  in  the  J)riefs.  The  main  objection  taken 
seems  to  be  not  so  much  to  any  particular  statement  or 
form  of  expression  used  as  to  the  general  character  of  the 
argtinient  We  cannot,  of  course,  present  the  argument 
complained  of  here.  It  is  sufficient  to  say  that  we  do  not 
find  therein  any  serious  violation  of  the  rights  of  the  de- 
fendant 

Another  point  urged  in  the  brief  and  discussed  quite  at 
large  is  that  the  court  erred  in  not  granting  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  There  was  a 
large  mass  of  evidence  produced  upon  this  point  on  the 
hearing  of  the  motion,  and  we  do  not  feel  justified  in  tak- 
ing the  time  and  space  necessary  for  a  statement  and  dis- 
cussion of  the  question.  The  evidence  supposed  to  be 
newly  discovered  was  cumulative  in  its  character  and  of 
doubtful  importance 

Other  questions  suggested  in  the  brief  have  been  con- 
sidered, but  are  not  of  such  importance  as  to  require  fur- 
ther discussion. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is 

Affirmbd. 
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Statb  of  Nebraska,  bx  rbl.  Bankers  Union  of  thh 
World,  y.  E.  M.  Searlb^  Jr.,  Auditor: 

Fujd  Ooiobbb  S»  1905.    Na  14,268. 

L  Iii8imao«:  Lioense:  DiscBsnoN  or  Axn>rroB.  The  auditor  la  dotlied 
with  a  broad  diacretlon  In  determining  whether  a  fraternal  bene- 
ficial society  has  complied  with  the  law  and  is  entitled  to  a  11- 
oense  to  do  business.  It  Is  a  legal  and  not  an  arbitrary  discre- 
tion. 

2.  :     Funds.    The  mortuary  fund  of  a  fraternal  beneficial  so- 

ciety should  be  "kept  separate  and  apart  from  the  other  funds  of 
such  society."  The  auditor  may  require  this  to  be  done  before 
granting  license  to  continue  business. 

8.  — •  Lioeksb:  Duty  or  Auditob.  Under  the  fitots  In  this  case,  as 
disclosed  by  the  petition  demurred  U>,  it  is  held  that  the  auditor 
should  haye  called  the  attention  of  the  society  to  the  irregulari- 
ties  practiced  in  regard  to  the  preservatiooi  of  the  mortuary 
fund,  so  as  to  allow  the  society  to  comply  with  the  requirements 
of  the  auditor  in  that  regard,  and,  upon  such  compliance,  should 
not  have  refused  a  license  because  of  such  former  irregalaritiesL 

Original  application  for  a  writ  of  mandamns  to  compel 
respondent  to  issue  a  license  authorizing  relator  to  trans- 
act business.    Writ  denied. 

Weaver  d  Oilier  and  Field,  RicJcetts  &  Ricketts,  for  re- 
lator. 

Norris  Brown,  Attorney  General,  and  W.  T.  Thompson, 
contra. 

Bedowiok,  J. 

This  was  an  original  application  in  this  court  tor  a  writ 
of  mandamua  The  object  of  the  proceeding  was  to  com- 
pel the  auditor  to  issue  a  license  to  the  relator,  authorizing 
it  to  transact  business  for  the  year  commencing  March  1, 
1905.  The  relator  is  a  fraternal  beneficiary  association, 
and  made  its  annual  report  pursuant  to  the  provisions  of 
section  100,  chapter  43,  Compiled  Statutes,  1903  (Ann.  Bt 
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6492),  and,  upon  the  auditor's  refusing  to  issue  a  license, 
made  a  subsequent  report.  These  two  reports  were  set  out 
in  the  petition  and  in  the  alternative  writ,  and  in  behalf  of 
the  auditor  a  general  demurrer  was  filed  to  the  petition. 
The  demurrer  having  been  overruled,  the  petition  was 
amended  by  striking  out  the  words  "capriciously,  wantonly 
and  wilfully,"  and  inserting  the  words  "wrongfully  and  un- 
lawfully," so  that  the  allegation  of  the  petition  in  that  re- 
gard now  is  that  the  auditor  wrongfully  and  unlawfully 
refused  the  license.  After  making  this  change  in  the  peti- 
tion, the  demurrer  was  refiled,  and  the  cause  is  now  sub- 
mitted upon  the  demurrer. 

1.  The  first  question  presented  upon  the  argument  was 
whether  the  auditor  has  an  absolute  discretion  in  the  mat- 
ter of  granting  or  refusing  this  license,  or  whether  it  is  a 
l^al  discretion  and  must  be  based  upon  some  reason  de- 
rived from  the  statute.  Authorities  have  been  cited  sup- 
porting the  proposition  that  the  discretion  of  the  auditor 
isr  an  arbitrary  one.  It  seems  that  this  is  the  law  in  some 
of  the  states,  and  in  others  a  contrary  rule  obtains.  We 
think  that  the  question  must  be  determined  from  a  consid- 
eration of  our  statute.  The  language  of  section  100  is: 
"If,  upon  examination,  the  auditor  is  satisfied  that  such 
society  ii?  transacting  its  business  according  to  law  and  in 
no  sense  fraudulently,  he  shall  issue  his  c(4'tificate  author- 
izing it  to  transact  business  for  the  following  year."  If 
this  were  the  only  provision  of  statute  throwing  any  light 
upon  the  question,  it  might  be  diflBcult  of  solution,  but  sec- 
tion 98  provides:  "All  such  societies  organized  under  the 
laws  of  this  or  any  other  state,  territory  or  province,  and 
now  doing  business  in  this  state,  may  continue  such  busi- 
ness provided  they  hereafter  comply  with  the  provisions  of 
this  act,"  and  section  106  provides  that  "the  auditor  of  pub- 
lic accounts  must,  within  sixty  days  after  the  failure  to 
make  such  report,  or  in  case  any  such  society  shall  exceed  its 
powers,  or  shall  conduct  its  business  fraudulently,  or  shall 
fail  to  comply  with  any  of  the  provisions  of  this  act,  give 
notice  in  writing  to  the  attorney  general^  who  shall  im- 
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mediately  commence  an  action  against  such  society  to  en- 
join the  same  from  carrying  on  any  business,"  so  that  the 
auditor  is  expressfy  prohibited  from  annulling  a  license 
when  he  has  issued  it,  which  would  appear  to  be  inconsist- 
ent with  that  large  <absolute  and  personal  i>ower  over  these 
corporations  which  is  involved  in  the  idea  that  he. may  re- 
fuse a  license  without  having  just  cause  so  to  do.  We  con- 
clude, unhesitatingly,  that  it  is  not  the  policy  of  our  stat- 
ute to  clothe  the  auditor  with  such  unlimited  powers. 

2.  The  question  next  arising  is  whether  under  the  cir- 
cumstances of  this  case  it  was  the  duty  of  the  auditor  to 
issue  the  license  to  this  relator.  This  question  is  to  be  re- 
solved from  the  petition  itself.  Attached  to  the  jyetition 
and  made  a  part  thereof  is  the  first  report  of  the  relator 
to  the  auditor,  above  refornnl  to,  also  the  correspondence 
of  the  auditor  in  which  he  refused  to  grant  the  license,  and 
a  copy  of  a  statement  of  the  relator  furnishing  additional 
information  requested  by  the  auditor,  and  also  a  copy  of  a 
second  corrected  report.  Was  it  the  duty  of  the  auditor, 
if  not  satisfied  that  the  relator  was  entitled  to  the  license, 
to  inform  the  relator  of  the  ground  of  his  objection,  and 
give  the  relator  an  opportunity  to  comply  with  the  law  and* 
obtain  the  license?  As  we  have  seen,  the  statute  pro- 
vided that,  if  companies  organized  and  doing  business  at 
the  time  of  the  enactment  of  the  statute  should  thereafter 
comply  with  the  law,  they  should  be  allowed  to  continue -in 
business.  It  is  insisted,  and  to  our  minds  with  apparent 
reason,  that  a  proper  understanding  of  the  various  pro- 
visions of  the  statute  would  lead  to  the  conclusion  that 
it  was  the  intention  of  the  legislature  that  companies  of 
this  class,  that  had  been  licensed  and  were  allowed  to  do 
business  for  a  term  of  years,  should  be  permitted  to  con- 
tinue their  business  under  the  same  restrictions  imposed 
upon  companies  that  had  been  organized  before  this  pro- 
vision of  the  statute  was  enacted.  It  may  be  that  a  cor- 
poration of  this  nature  might  be  guilty  of  such  gross  mis- 
conduct and  fraud,  and  the  fact  of  its  guilt  be  so  palpable 
and  indefensible,  as  to  justify  the  auditor  in  peremptorily 
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refusing  to  issue  a  license  to  such  company  upon  any  con- 
ditions whatever.  This  question  we  do  not  find  it  neces- 
sary now  to  determine  or  discuss.  We  prefer  rather  to 
consider  the  particular  violations  of  law  which  it  is  In- 
sisted are  disclosed  by  this  petition. 

3.  The  first  reason  assigned  for  the  refusal  of  the  license 
is  that  "nearly  |2^000  of  these  trust  funds  had  disappeared 
in  a  single  year,  and  no  account  made  of  any  return/'  In 
answer  to  this  charge  it  is  pointed  out  by  the  relator  that 
the  first  report  shows  two  items  of  f  1,250  and  |750,  re- 
pecttvely,  owing  by  the  relator  to  a  certain  company,  and 
also  shows  two  notes  of  the  same  company  held  by  the  re- 
lator, amounting  to  f  2,000,  and  the  amended  report  shows 
f2,000  of  the  assets  of  the  company  "charged  oflP"  because 
the  mutual  claims  of  these  two  parties  had  in  the  mean- 
time been  adjusted,  and  canceled  each  other. 

4.  The  first  report  was  filed  with  the  auditor  February 
28,  1905,  and  the  second  report  on  the  15th  day  of  April, 
the  same  year.  In  the  meantime  the  company  had  been  re- 
quired to  deposit  the  sum  of  f  304.92  as  additional  security 
upon  a  supersedeas  bond.  A  change  in  the  report  in  that 
amount  was  apparently  intended  to  explain  this  trans- 
action, but  it  is  urged  against  the  relatof  as  an  arbitrary 
attempt  to  account  for  a  discrepancy  in  its  accounts. 

5.  It  is  suggested  in  the  brief  that  the  first  report  gives 
the  losses  adjusted  during  the  year  at  f 5,960,  and  the  sec- 
ond report  at  $8,716.76,  an  increase  of  f2,756.76.  The  ex- 
planation made  is  that  in  the  statement  of  losses  adjusted 
in  the  first  report  the  amounts  were  given  as  adjusted  and 
allowed  by  the  officers  of  the  company,  and  that,  subse- 
quently, settlements  of  these  claims  were  made  upon  com- 
promise or  judgment,  and  larger  amounts  were  allowed. 
Without  going  into  the  details  of  this  item,  it  is  sufficient 
to  say  that  there  is  nothing  in  the  report,  as  made,  from 
which  it  could  be  found  that  the  officers  of  the  company 
had  intended  to  deceive  the  authorities  of  the  state  upon 
this  point  or  that  their  action  in  connection  with  it  was 
fraudulent 
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6.  In  like  manner  it  is  suggested  that  the  first  report 
gives  the  losses  not  adjusted  at  $5^536.23^  the  second  report 
at  16,113.90,  an  increase  of  I577.67.  Of  course,  a  state- 
ment of  losses  not  adjusted  would  not  be  expected  to  show 
with  exactness  in  all  cases  the  amount  that  might  after- 
wards  be  required  to  adjust  the  loss,  and  it  is  urged  in  ex- 
planation of  this  point  that  some  of  the  claims  listed  in 
the  first  report  as  not  adjusted  were  in  fact  afterwards 
adjusted  at  a  larger  amount,  and  in  making  the  second  re- 
port, which  was  supposed  to  show  correctly  the  amount  of 
the  claims  that  were  in  process  of  adjustment  on  the  31st 
day  of  December,  1904,  these  claims  were  stated  at  the 
amount  that  was  finally  found  to  be  the  company's  lia- 
bility thereon.  T\Tiether  the  second  report  stiould  have 
stated  the  amount  which  the  company's  liability  on  these 
claims  was  supposed  on  the  31st  day  of  December  to  be,  or 
should  have  stated  the  amount  which  it  was' afterwards 
discovered  the  company  was  actually  liable  thereon,  it  does 
not  appear  from  the  petition  that  it  was  attempted  by  the 
relator  to  deceive  the  authorities  or  to  practice  any  fraud 
in  Uiis  regard. 

7.  There  are  several  other  supposed  discrepancies 
pointed  out  in  thte  two  reports  of  a  similar  nature  to  those 
above  mentioned,  and,  without  taking  time  to  go  into  de- 
tails in  regard  to  these  items,  it  is  sufficient  to  say  that  the 
explanations  offered,  arising  from  the  facts  disclosed  in 
the  reports  themselves,  sufficiently  answer  the  suggestion 
that  these  discrepancies  show  a  violation  of  law,  or  an  in- 
tention to  deceive  the  authorities,  or  to  conduct  the  busi- 
ness of  the  company  fraudulently. 

8.  The  reports  contain  statements  of  ''claims  upon  which 
proofs  had  not  been  received  December  31,  1904,"  and  it 
is  objected  that  the  amount  of  these  claims  is  not  included 
in  the  statement  of  the  liabilities  of  the  relator.  It  may 
be  that  we  do  not  correctly  apprehend  the  position  of  the 
respondent  upon  this  point,  but  as  the  claims  appear,  as 
far  as  we  have  discovered,  to  be  described  in  the  reports, 
if  a  better  method  of  tabulating  them,  or  if  they  should 
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have  been  included  in  general  statements  of  the  liabilities 
of  the  company,  it  would  seem  that  attention  should  have 
Ijeen  called  to  such  defects,  as  they  could  have  been  easily 
corrected, 

9,  Th^re  is  one  matter  to  which  attention  is  called  in  this 
(onnfHition  that  appears  to  be  of  a  more  serious  nature^ 
Section  111  provides:  "The  moneys  collected  by  any  such 
society  from  its  members,  according  to  the  plan  or  method 
l>rovided  in  its  constitution  and  by-laws  for  the  payment 
of  death  or  disability  claims  arising  under  the  terms  of 

s  beneficiary  certificates  shall  be  kept  separate  and  apart 
from  the  other  funds  of  such  society,  and  shall  be  used 
f mly  in  paymenf  of  such  claims,  and  no  part  thereof  shall 
he  used  by  such  society  in  payment  of  expenses  of  any 
kind  or  character."  It  was  pointed  out  ui)on  the  argument 
that  these  reports  show  a  deficiency  in  the  mortuary  fund 
of  the  society  amounting  to  between  $4,000  and  |5,000.  It 
if*  attempted  to  explain  this  deficiency  by  the  suggestion 
that  moneys  belonging  to  this  fund  have  been  by  the  com- 
pany advanced  to  its  agents  in  the  nature  of  loans,  ui)on 
the  understanding  and  agreement  that  the  amount  shall  be 
deducted  from  moneys  that  may  afterwards  become  due  to 
the  agents  from  the  company,  and  the  reports  appear  to 
f<how  that  money  has  been  loan(\l  during  the  year  to  agents 
and  others  more  than  sufficient  to  account  for  this  de- 
ficiency in  the  mortuary  fund.  It  is  suggested  also  that 
"loans  of  relator's  funds  have  been  made  during  each  year 
of  its  business  existence  in  exactly  the  same  way  and  for 
similar  purposes  as  was  done  by  the  Ixmrd  of  directors  of 
said  relator  in  1904.  Such  loans  l:*ive  always  been  re- 
garded as  good  ones  by  the  insurance  department  and  al- 
lowed as  a  proper  asset,  and  relator's  renewal  of  license 
has  always  been  issued  it  from  year  to  year  without  ques- 
tioning the  character  of  said  loans,  always  including  them 
in  rt^Iator'ft  assets."  The  brief  then  gives  a  detailed  state- 
ment of  these  loans  for  each  year  during  the  existence  of 
this  company.  These  matters  do  not  appear  in  the  i)eti- 
tion  demurred  to,  and,  if  they  did,  it  would  not  follow  that 
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the  anditor  should  continne  to  approve  a  practice  which  in 
his  judgment  was  improper.  It  seems  to  us  that  the  stat- 
ute above  quoted,  as  well  as  the  general  policy  of  the  law  as 
disclosed  in  the  entire  act,  amply  justifies  the  auditor  in 
concluding  to  disapprove  of  such  practice  It  would  seeni 
that  the  mortuary  fund  should  be  **kept  separate  and  apart 
from  the  other  funds  of  such  society,"  and  if  notes,  bonds 
or  securities  were  taken  or  held  by  the  society  for  the  mort- 
uary funds  loaned,  the  papers  themselves  should  be  de- 
posited with  or  exhibited  to  the  auditor,  which  would  en- 
able him  to  ascertain  whether  such  loans  were  made  upon 
sufficient  securities.  If  the  practice  described  in  the  brief 
has  been  indulged  in  by  this  society  ever^ince  it  was  or- 
ganized, and  such  practice  has  been  from  year  to  year  ap- 
proved by  the  auditor,  the  most  that  can  be  urged  from 
this  would  be  that  the  auditor  should  have  called  the  at- 
tention of  the  society's  officers  to  his  determination  to 
change  this  practice,  and  give  the  society  an  opportunity 
to  make  such  change,  before  refusing  to  issue  the  license  to 
continue  in  business.  The  question  as  presented  by  this  de- 
murrer is  not  free  from  difficulties,  but  we  have  concluded 
that  the  matters  shown  in  the  petition  demurred  to  are 
sufficient  to  entitle  the  relator  to  an  opportunity  to  change 
its  practice  in  this  regard.  It  follows  that  the  auditor,  be- 
fore refusing  the  license,  should  have  pointed  out  this  ob- 
jection to  the  relator,  and,  upon  satisfactory  showing  that 
the  mortuary  fund  would  be  properly  protected  and  pre- 
served, should  not  have  refused  a  license  upon  this  ground. 
The  prayer  of  the  petition  is:  "Whereifore,  by  reason 
of  the  premises,  relator  moves  the  court  for  a  writ  of  man- 
damus directing  defendant  to  issue  to  relator  his  certificate 
authorizing  relator  to  transact  its  business  in  the  state  of 
Nebraska  for  the  year  1905,'*  and  the  command  of  the  alter- 
native writ  is  in  substance  the  same.  With  the  view  that 
we  take  of  the  practice  of  this  company  in  regard  to  the 
mortuary  fund,  we  think  that  the  discretion  with  which 
the  law  has  clothed  the  auditor  in  that  regard  ought  not  to 
be  ignored,  and  that  the  relator  is  not  entitled  to  the  re- 
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lief  aa  prayed  for  ib  this  application.  It  does  not  appear 
that  the  auditor  has  wilfully  disregarded  his  duty  toward 
this  relator^  and  it  will  not  be  presumed  that  a  peremptory 
writ  will  be  necessary.  The  denial  of  the  writ  will,  of 
course,  be  without  prejudice  to  a  new  action  when  condi- 
tions are  changed.    The  writ  will  be  denied,  without  costs. 


Wbit  dbnihd. 


^  William  Hasb  y.  Statb  of  Nbbbaska. 

^  FnjED  OciOBEB  6, 1905.     No.  14,105. 

J.  A.  criminaJ  information  must  charge  explicitly  all  tliat  1b  esBential 

to  ccmstitute  the  offense  sought  to  be  described.    Nothing  can  be 
Interpolated  therein,  and  its  avemienta  will  not  be  aided  hj  in- 

tendments. 

2.  Information.  It  la  not  necessary  to  diarge  the  offense  in  the  exact 
language  of  the  statute,  provided  the  words  employed  are  eqaiva- 
lent  In  meaning  to  those  contained  therein. 

S-  Sorpliisage.  Where  words  appear  In  an  information  which  mis^t 
be  stricken  out,  leaving  an  offense  sufficiently  charged,  and  such 
words  do  not  tend  to  negative  any  of  the  essential  averments 
therein,  they  may  be  treated  as  surplusage,  and  be  entirely  re- 
jected, 

4.  Information:  Homicide.  By  the  application  of  the  foregoing  prin- 
ciples the  information  herein  is  found  to  be  sufficient  to  charge 
the  crime  of  assault  with  intent  to  commit  a  murder. 

Erhob  to  the  district  couii;  for  Lancster  county:   Ed- 
ward P.  Holmes,  Judge.    Affirmed. 

F,  B.  Righter  and  L.  O.  Burr,  for  plaintiiff  in  error. 

NorrtH  Brown,  Attorney  General,  W.  T.  Thompson,  /. 
L,  Caldwell,  F.  M.  Tyrrell  and  C.  E.  Matson,  contra. 

Barnes,  J. 

The  plaintiff  in  error,  William  Hase,  was  convicted  in 
tiie  district  court  for  Lancaster  county  of  the  crime  of 
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assault  with  intent  to  commit  murder.  He  was  sentenced 
to  the  penitentiary  for  the  term  of  three  years,  and  now 
prosecutes  error. 

The  only  question  presented  for  our  consideration  is 
whether  the  information  on  which  he  was  tried  was  suflB- 
cient  to  charge  the  crime  of  which  he  was  convicted.  The 
charging  part  of  the  information  reads  as  follows:  "That 
William  Hase,  late  of  the  county  aforesaid,  on  the  2d  daj 
of  October,  A.  D.  1904,  in  the  county  of  Lancaster  and 
state  of  Nebraska,  aforesaid,  then  and  there  being,  did 
unlawfully  and  feloniously  in  and  upon  one  Frank  Wil- 
liams then  and  there  unlawfully,  feloniously,  purposely 
and  of  deliberate  and  premeditated  malice  an  assault  with 
a  dangerous  and  deadly  weapon,  to  wit,  a  knife,  held  in  the 
hand  of  him  the  said  William  Hase,  then  and  there,  with 
the  intent  of  him  the  said  William  llase,  then  and  there 
and  thereby,  the  said  Frank  Williams  unlawfully,  felo- 
niously, purpos(4y  and  maliciously  to  kill  and  murder.'' 
It  is  contended  that  there  is  no  averment  contained  in  the 
information  describing  the  offense;  that  just  after  the 
word  "malice"  and  before  the  words  "an  assault"  the 
charging  verb  "make,-*'  or  "did  make,"  is  omitted,  and  it  is 
insistiMi  that  this  renders  the  information  defective  in 
substance  and  insufficient  to  charge  any  offense  what- 
ever. To  support  this  contention,  counsel  cite  Smith  v. 
State,  21  Neb.  552;  and  Scha/fcr  v.  State,  22  Neb.  557,  to- 
gether witli  a  nuinbor  of  authorities  from  other  states. 
It  is  claimed  that  Smith  t\  State  and  Schaffer  v.  State 
cover  the  exact  question  involved  in  this  inquiry,  and  sup- 
port the  contention  of  the  accused.  From  an  examination 
of  those  cases  it  appears  that  the  question  here  under 
consideration  did  not  arise  in  either  of  them.  Smith  v. 
State  holds  that  an  information  must  charge  explicitly 
all  that  is  essential  to  constitute  the  offense;  that  it  can- 
not be  aided  by  intendments,  but  must  positively  and  ex- 
plicitly state  what  the  prisoner  is  called  upon  to  answer; 
while  in  Schaffer  v.  State  it  was  held  that,  where  the  pur- 
pose to  kill  is  not  averred  by  way  of  description  of  the 
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offense,  the  omission  cannot  be  aided  by  intendment.  That 
these  propositions  are  sound  there  can  be  no  doubt,  but 
they  fail  to  decide  the  point  in  controversy  here.  Coun- 
sel has  also  directed  our  attention  to  State  v.  Haider,  2 
McCord  (S.  Car.),  ♦377,  13  Am.  Dec.  738.  In  that  case 
the  word  "did''  was  not  contained  in  the  indictment  at  all, 
and  it  was  held  that  such  omission  rendered  it  fatally 
defective.  By  referring  to  the  charging  part  of  the  in- 
formation in  .this  case,  which  is  quoted  above,  we  find  that 
the  word  "did"  appears  in  its  proper -place,  as  follows: 
"Then  and  there  being,  did  unlawfully,  feloniously  in  and 
upon  'one  Frank  Williams,  then  and  there  unlawfully, 
feloniously,  purposely  and  of  deliberate  and  premediteted 
malice  an  assault  with  a  dangerous  and  deadly  weapon,  to 
wif  This  charjge,  stripped  of  its  qualifying  words  and 
reduced  to  its  simplest  form,  is  that  William  Hase  did 
assault  Prank  Williams.  It  has  been  repeatedly  held  by 
this  court  that  it  is  not  necessary  to  use  the  exact  lan- 
guage of  the  statute  in  describing  an  offense,  but  it  is 
sufftcient  to  use  words  of  the  same  import  and  meaning; 
that  in  charging  the  commission  of  an  offense  in  an  indict- 
ment it  is  not  necessary  that  the  exact  words  of  the  stat- 
ute be  used,  provided  the  words  employed  are  equivalent 
in  meaning  to  those  contained  in  the  statute.  Whitma/n 
V.  State,  17  Neb.  224;  Hodgkins  v.  State,  36  Neb.  160.  It 
seems  clear  that  the  words  "did  an  assault"  are  equivalent 
to  the  expression  that  the  accused  made  an  assault,  and 
that  the  information,  without  the  addition  or  elimination 
of  any  words  thereto  or  therefrom,  is  technically  sufiicient 
to  charge  the  crime  of  which  the  accused  was  convicted 
and  sentenced. 

Again,  if  we  treat  the  word  "did,"  not  as  an  independent 
verb  but  as  an  auxiliary  to  the  verb  "assault,"  then  the  in- 
formation is  sufficient.  By  treating  the  word  "an,"  im- 
mediately preceding  the  word  "assault,"  as  surplusage,  the 
information  would  then  read:  "That  William  Hase,  late 
of  the  county  aforesaid,  on  the  2d  day  of  October,  A,  D. 
1904,  in  the  county  of  Lancaster  and  state  of  Nebraska, 
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aforesaid,  then  and  there  heing,  did  unlawfully  and  felo- 
niously in  and  upon  one  Frank  Williams  then  and  there 
unlawfully,  feloniously,  purposely  and  of  deliberate  and 
premeditated  malice  assault  with  a  dangerous  and  deadly 
weapon,"  etc.  Section  412  of  the  criminal  code,  among 
other  things,  provides:  "No  indictment  shall  be  deemed 
invalid,  nor  shall  the  trial,  judgment,  or  other  proceed- 
ings be  stayed,  arrested,  or  in  any  manner  aflfected  ♦  *  • 
for  any  surplusage  or  repugnant  allegation  .when  there  is 
sufficient  matter  alleged  to  indicate  the  crime  or  person 
charged."  In  State  v.  Kendall,  38  Neb.  817,  construing 
the  above  provision,  we  said: 

"Where  words  appear  in  an  information  which  might 
be  stricken  out,  leaving  an  offense  sufficiently  charged, 
and  such  words  do  not  tend  to  negative  any  of  the  essen- 
tial averments,  the  state  should,  upon  motion,  be  per- 
mitted to  strike  out  such  w^ords." 

In  Hall  V.  State,  40  Neb.  320,  it  was  said: 
"Allegations  in  an  information  which  are  Immaterial 
and  unnecessary  may  be  treated  as  surplusage  and  be 
entirely  rejected." 

It  was  further  said  in  Hurlhurt  v.  State,  52  Neb.  428: 
"Averments  in  an  information  of  matters  which  are 
immaterial,  and  not  necessary  ingredients  of -the  offense 
charged,  may  be  rejected  as  surplusage." 

Again,  by  inserting  the  word  "make"  after  the  word 
"malice"  and  before  the  words  "an  assault,"  we  would 
eliminate  the  question  involved  in  this  controversy.  The 
rule,  however,  is  well  settled  that  nothing  can  be  inserted 
in  an  informaticm,  but  it  is  equally  well  settled  that  any 
matter  which  may  be  treated  as  surplusage  can  be  stricken 
therefrom.  So,  striking  out  the  word  "an,"  there  remains 
sufficient  to  clearly  charge  the  crime  of  assault  with  in- 
tent to  commit  murder.  While  the  information  is  care- 
lessly and  inartistically  drawn,  and  we  do  not  feel  in- 
clined to  commend  such  criminal  pleading,  yet  we  hardly 
feel  justified  in  holding  that  it  Is  insufficient  in  form  and 
substance  to  charge  the  accused  with  the  offense  of  which 
he  was  convicted. 
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We  have  examined  the  cases  cited  by  counsel  for  the 
aeciisoiK  and  find  that  they  do  not  tend  to  shake  either  of 
the  foiegaing  propositions,  and  we  are  therefore  of  opin- 
ion that  the  information  is  sufficient  to  sustain  the  con- 
viction and  sentence  herein,  and  the  judgment  of  the  dis- 
trict court  is  therefore 


Affirmed. 


Union  Pacific  Railroad  Company  v.  Henry 

FiCKBNSCHER.* 

Filed  Octobeb  5,  1905.    No.  12,297. 

L  A  Tordlct  will  not  be  set  aside  on  the  ground  of  want  of  sufficient 
«v1dei3re  to  support  It,  unless  the  want  Is  so  great  as  to  show  that 
the  venjict  is  manifestly  wrong.  Sycamore  Marsh  Harvester  Co. 
V.  QmndTad,  16  Neb.  52ft. 

2.  Evidence  examined,  and  held  to  support  the  verdict 

Erroe  to  the  district  court  for  Dawson  county :  Homer 
M.  Sullivan,  Judge.    Affirmed. 

John  W,  Baldwin  and  Edson  Rich^  for  plaintiff  in  error. 

Warrinfjton  d  Stewart^  H.  M.  Sinclair  and  Roscoe 
Pounds  contra. 

Letton,  0. 

This  action  was  brouf!:ht  by  Henry  Fickenscher  against 
the  Union  Pacific  Railroad  Company  to  recover  damages 
sustained  by  him  in  a  prairie  fire  which  he  alleges  was  set 
out  tliroui^h  the  negligence  of  the  defendant.  Upon  the 
trial  a  judgment  was  rendered  for  the  plaintiff,  from 
which  the  defendant  prosecutes  error. 

A  detailed  statement  of  the  facts  with  reference  to  the 
Are,  together  with  a  map  of  the  locality,  is  to  be  found  in 

*  B«iheartng  allowed.    See  opinion,  p.  507«  post. 

35 
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Union  P.  R.  Co.  v,  Firlrnscher,  72  Neb.  187.  The  plain- 
tiff in  this  case  is  the  brother  of  John  Fickenscher,  and, 
with  his  father,  Ulrich  Fickenscher,  was  in  company  with 
John  at  the  tinu*  they  were  all  three  burned  in  the  prairie 
fire.  In  the  petition  in  error  the  defc^ndant  assigns  55 
different  grounds,  but  upon  the  argument  and  in  the  brief 
a  comparatively  small  number  of  errors  were  considered. 
The  assignment  of  error  upon  which  the  most  stress  has 
been  laid  is  that  the  evidence  does  not  support  the  verdict, 
and  it  is  urgcnl  that  the  evidence  in  this  case  does  not 
differ  materially  from  that  in  the  case  of  John  Fickenscher 
against  the  railroad  company  for  injuries  resulting  from 
the  same  fire,  and  that,  since  that  case  was  reversed  upon 
the  ground  that  the  verdict  was  not  supported  by  suffi- 
cient evidence,  this  case,  likewise,  should  be  reversed  for 
the  same  reason.  If  no  additional  evidence  has  been  pro- 
duced by  the  plaintiff  in  this  case  to  sustain  his  contention 
that  the  fire  whicli  burned  him  was  the  fire  which  started 
from  the  defendant's  right  of  way,  then,  under  the  rule  in 
the  former  case,  he  cannot  recover.  The  i)oint  upon  which 
the  testimony  in  the  case  of  John  Fickenscher  seemed  to 
this  court  to  be  insufficient  was  as  to  the  identity  of  the 
fire  which  burned  him  with  that  which  started  at  the  rail- 
road. 

The  theory  of  the  plaintiff  is  that,  when  the  railroad 
fire  struck  the  sand  hills,  it  spread  off  over  them  and 
drifted  northwest  before  the  wind;  that  one  branch  of  the 
fire  went  a  little  west  of  north  and  kept  to  the  east  of  the 
road  running  betw(*en  Fosburg's  and  Ditto's,  and  that 
another  branch  of  the  fire  crept  to  the  westward,  south  of 
I)itt(^\s,  and  ran  several  miles  north  before  the  change  of 
wind  occurred,  when  it  was  blown  back  across  the  un- 
burned  grass  between  the  two  fires  to  the  place  where  the 
injury  occurrcnl. 

The  defendant's  theory  is  that  the  fire  never  got  any 
farther  west  than  the  point  where  the  plaintiff  and  his 
neighbors  were  fighting  it  on  the  line  east  of  Ditto's,  and 
that  the  fire  which  burned  the  plaintiff  was  an  entirely 
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different  one,  which  had  been  burning  for  some  time  many, 
miles  northwest  of  the  place  where  the  plaintiff  was  in- 
jured, and  which  was  blown  down  from  the  northwest 
with  great  rapidity  when  the  wind  changed  early  on 
Monday  morning. 

The  surface  of  the  country  lying  to  the  north  and  north- 
west from  where  the  fire  started  is  made  up  of  sand  hills 
from  10  to  100  feet  in  height.  These  sand  hills  were  at 
this  time  sparsely  covered  with  dry  grass,  in  the  depres- 
sions between  the  hills  the  growth  being  heavier.  Prom 
the  physical  configuration  of  the  country  it  was  difl&cult 
to  see  where  any  fire  was  exactly  situated,  except  when  it 
burned  upon  the  hills  or  when  the  observer  stood  upon 
one  of  the  numerous  knolls  or  sand  hills.  South  of  these 
hills  lies  the  Platte  valley,  which  consists  of  level  bottom 
lands,  where  there  is  nothing  to  obstruct  the  sight  and 
over  which  it  was  possible  for  observers  south  of  the  sand 
hills  at  some  distance  to  see  the  relative  location  of  the 
fire  east  or  west  of  a  given  line.  In  the  other  case  the 
plaintiff  relied  upon  the  testimony  of  witnesses  residing 
south  of  Brady  Island,  who  say  they  saw  the  fire  gradually 
spread  west  until  late  in  the  evening,  when  it  appeared  to 
be  north  of  George's  pasture,  which  adjoins  Brady  Island 
on  the  east. 

At  the  trial  it  was  admitted,  by  agreement  of  tlie  parties, 
that  that  portion  of  the  fire  which  came  up  from  west  of 
Vroman  and  extended  north  from  Ditto's  house  to  the 
house  of  Fosburg,  east  of  the  road  as  shown  upon  the 
map,  was  out  by  11  o'clock  of  Sunday  evening,  April 
16,  1899,  and  the  plaintiff  makes  no  claim  by  reason 
of  that  portion  of  the  branch  of  the  fire  just  described  east 
of  the  i*oad  running  from  Ditto's  to  Fosburg's.  This  dis- 
poses of  one  line  of  fire  as  far  south  as  Ditto's  house,  the 
fire  that  the  plaintiff  and  his  associates  had  been  fighting, 
and  leaves  the  fire  that  burned  him  to  be  accounted  for 
either  as  being  the  fire  that  had  been  burning  on  Sunday 
afternoon  far  to  the  northwest,  or  as  a  branch  of  the  rail- 
road fire  which  had  crept  to  the  westward,  south  of  Ditto's, 
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thence  run  northward  at  least  4  op  5  miles,  and  was 
driven  back  when  the  wind  changed. 

There  were  over  60  witnesses  examined  in  the  case,  who 
had  observed  these  fires  from  nearly  every  point  of  the 
compasa  Part  of  the  strongest  evidence  in  behalf  of  the 
plaintiff  came  from  the  mouths  of  defendant's  witnesses, 
the  plaintiff  having  made  the  effort  to  introduce  this  tes- 
timony taken  by  the  defendant  at  the  opening  of  his  case, 
but,  upon  the  objection  of  the  defendant  that  he  expected 
to  produce  it,  the  defendant's  objection  was  sustained, 
and  it  only  came  into  the  case  by  being  offered  by  the 
defendant.  One  Mclntyre,  a  witness  for  the  defendant, 
testified  that  from  about  12  o'clock  until  2  o'clock  on 
Sunday  night  he  was  fighting  a  fire  near  the  west  line  of 
section  8  about  one-half  mile  west  of  Ditto's  house;  that 
this  wa£i  a  side  fire,  and  that  the  head  fire  had  run  6  or  8 
miles  to  the  north,  as  well  as  he  could  judge.  It  was 
agreed,  however,  by  the  parties  that  if  he  were  present 
upon  the  stand  he  would  testify  that,  when  he  spoke  of 
the  head  fire  having  gone  on,  he  meant  the  fire  that  had 
gone  east  of  Fosburg's.  On  cross-examination  he  testified 
that  at  2  o'clock  on  Monday  morning,  when  he  left  this 
place,  a  fire  was  burning  to  the  northwest,  which  he  sup- 
posed was  the  head  fire  of  that  which  he  was  fighting. 
Mclntyre  is  an  employee  of  the  defendant,  who  lives  at 
Brady  Island.  Unless  he  was  mistaken  as  to  the  locality, 
his  evidence  shows  that  a  fire  was  burning  about  one-half 
mile  south  and  west  of  Ditto's  at  that  time,  and  one  was 
burning  6  or  8  miles  northwest,  after  the  line  of  fire  the 
plaintiff  had  been  fighting  was  ('xtinguish(»d  as  far  south 
as  Ditto's.  Two  witnesses,  Larson  and  Jacobson,  testify 
that  on  Sunday  afternoon  and  evening  they  had  been 
fighting  fire  to  the  south  and  east  of  where  Mclntyre  was; 
that  the  fire  which  they  were  fight in.t^  had  burned  along 
on  the  north  side  of  sections  16  and  17,  wliich  would  be 
in  the  direction  of  the  point  where  IMcIntyre  says  he  was, 
and  that  about  12  or  1  o'clock  at  nijjjht  they  saw  a  big 
fire  up  near  them,  apparently  north  and  west  of  near 
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Dittoes.  Jacobson  further  testifies  that,  when  they  were 
back-firing  on  Larson's  pasture,  they  followed  the  south 
line  of  the  fire  to  the  west  edge  of  the  pasture,  which  would 
be  about  «outh  of  Ditto's  house,  according  to  the  map,  and 
the  head  fire  had  gone  northwest  when  they  got  to  the 
west  line  of  the  pasture.  The  testimony  of  one  Scott,  a 
witness  for  the  defendant,  who  lives  south  of  the  Platte 
river,  is  to  the  effect  that  about  9  or  10  o'clock  on  Sunday 
night  he  saw  a  fire  to  the  north  of  him;  it  seemed  to  be 
just  above  Mr,  Beatty's  place,  which  was  just  north  of 
where  Scott  lived  and  a  mile  and  a  half  west  of  Ditto's. 
This  testimony  is  corroborated  by  the  testimony  of  Pearl 
Scott,  his  daughter,  who  testified  that  she  could  see  the 
flames  of  this  fire  and  that  it  seemed  to  be  north  and  west 
of  Beatty's.  John  Elander,  who  lives  a  mile  east  of  the 
place  of  injury,  testiSed  that  at  half  past  2  o'clock  on 
Monday  morning  he  could  see  a  fire — "a  little  flame  or 
red" — 3  or  4  miles  northwest  of  his  house.  One  Peterson, 
who  lives  northwest  of  Ditto's,  says  that  he  saw  a  fire 
by  Ditto's  house  on  Sunday  afternoon,  but  did  not  see 
it  after  it  got  dark,  although  he  looked  for  it;  that  at  10 
o'clock  at  night  he  could  not  see  any  fire  down  there,  that 
"it  was  west" ;  and  testifies,  further,  in  substance,  that  at 
that  time  he  could  see  fire  about  4  or  5  miles  northwest. 
It  blazed  so  high  he  could  see  the  fire.  He  saw  a  fire 
much  farther  off  to  the  northwest,  but  very  faint,  and  the 
nearer  fire  that  he  saw  in  the  northwest  burned  him  out. 
That  he  watched  it  from  that  time  until  it  came  over  his 
place  about  4  or  5  in  the  morning.  That  at  8  o'clock  on 
Sunday  night  he  saw  the  "railroad  fire"  about  2  miles 
east  of  his  place,  but  saw  no  fire  toward  Brady  Island. 
He  also  saw  a  fire  a  little  bit  west,  but  mostly  north.  That 
the  distant  fire  was  away  about  10  or  12  miles,  he  thought, 
and  that,  if  he  looked  on  a  line  north  from  his  house,  this 
fire  that  he  saw  at  a  great  distance  would  be  6  miles  west 
of  that  line,  he  thought.  Mrs.  Peterson  also  testified  that 
on  Sunday  night  about  9  or  10  or  11  o'clock  she  saw  two 
fires  in  the  northwest,  one  not  as  close  as  the  other,  and 
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did  not  see  any  fire  southeast  at  that  time;  that  she  could 
see  the  flames  of  the  northwest  fire  then,  and  that  it  was 
ahout  6  or  7  miles  away.  Mr.  Pettit,  who  lives  south  of 
Peterson's  and  2  miles  northwest  of  Ditto's,  Says  that 
between  12  and  1  o'clock  on  Sunday  night  the  fire  east  of 
Ditto's  had  apparently  gone  out;  that  he  did  not  see  any 
smoke  between  his  place  and  Brady  Island,  and  that  the 
fire  which  was  in  the  northwest  was  apparently  25  or  30 
miles  away.  Mrs.  Anderson,  who  lived  at  his  house,  had 
been  to  Brady  Island  on  Sunday  night,  and  drove  from 
there  to  Pottit's  about  8  o'clock.  There  was  no  fire  be- 
tween Pettit's  and  Brady  Island  at  that  time.  About  12 
or  1  o'clock  at  night  she  saw  a  fire  to  the  southeast  or 
south. 

A  number  of  defendant's  witnesqqs  live  10  or  12  miles 
north  and  west  of  Brady  Island,  several  living  north'  of  the 
station  of  Maxwell.  Some  of  these  men  testify  they  saw  a 
fire  on  Sunday  evening  toward  Maxwell,  close  to  Maxwell, 
while  others  saw  no  fire  that  afternoon.  One  Talbot,  who 
lives  on  section  13,  township  15,  range  29,  said  on  Sunday 
evening  he  saw  a  fire  right  east  of  him,  which  was  going 
north ;  that  the  end  toward  the  south  seemed  to  be  out,  and 
the  north  end  toward  Cox's  settlement  seemed  to  be  burn- 
ing, and  that  the  Cox  settlement  was  12  miles  north  and 
east,  pretty  nearly  east.  Another  of  defendant's  witnesses, 
named  Herring,  who  lives  14  miles  northwest  of  Brady 
Island,  saw  a  fire  southeast  of  him  on  Sunday  evening. 
That  he  and  his  son  sat  up  and  watched  this  fire  until  after 
midnight  on  Sunday  night.  W.  T.  DeWitt,  who  lives 
about  7  or  8  miles  north  of  Brady  Island,  saw  a  fire  a 
little  southeast  of  him,  a  very  little  southeast,  on  Sunday 
night,  and,  the  last  time  he  saw  it,  it  seemed  to  be  moving 
northwest.  Mrs.  Mott,  who  lives  5  miles  north  of  Brady 
Island,  testifies  she  first  saw  the  southeast  fire  about  3 
o'clock  on  Sunday;  that  she  last  saw  it  about  12  o'clock 
that  night,  and  it  appeared  to  be  going  northeast  at  that 
time ;  that  she  did  not  notice  any  fire  to  the  northwest  at 
that  time,  but  that  early  in  the  morning  she  saw  a  fire  to 
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the  northwest,  some  distance  away,  and  that  it  came  to 
their  place  in  about  2  hours  from  the  time  she  first  saw  it. 
Theodore  Anderson,  a  boy,  who  lived  2^  miles  northeast 
of  Brady  Island,  says  that  at  midnij^ht  that  night  he  was 
on  the  southeast  corner  of  their  i)lace,  and  that  he  could 
see  a  fire  south  of  the  place  when  he  was  there;  that  the 
fire  appeared  to  be  between  a  mile  and  a  quarter  and  a 
mile  and  a  half  away. 

In  addition  to  this  testimony  a.number  of  witnesses  for 
the  plaintiff,  who  live  in  the  Platte  valley,  some  of  whom 
did  not  testify  in  the  former  case,  testified  to  the  location 
of  the  fire  during  Sunday  evening  and  night  among  the 
sand  hills  on  the  north  side  of  the  railroad.  These  wit- 
nesses place  the  location  of  the  fire  to  the  west  of  the  line 
of  fire  extending  from  Fosl)urg's  east  to  Ditto's  and  thus 
corroborate  the  testimony  of  ilclntyre,  Larson,-  Jacobson 
and  other  witnesses,  who  described  a  line  of  fire  as  being 
west  of  Dittoes.  So  far,  then,  as  the  existence  of  a  line  of 
fire  to  the  westward  of  the  line  contended  for  by  the  defend- 
ant as  the  west  line  of  the  railroad  fire,  we  are  of  the  opin- 
ion tliat  there  was  sufficient  testimony  to  submit  to  the 
jury,  if  sufficiently  connected  with  the  fire  at  the  place  of 
injury  to  make  it  probable  that  this  fire  was  the  proximate 
cause  of  the  injury. 

We  must  next  consider  whether  there  is  any  evidence  to 
connect  these  fires.  The  Fickenschers,  with  Fosburg  and 
others,  in  the  party  who  were  fighting  the  fire  to  the  east 
of  Ditto's,  were  at  Ditto's  on  their  way  home  at  about  1 
o^clock  in  the  moniing.  Mr.  Ulrich  Fickc^nscher,  the 
father,  with  his  sons,  John  and  Henry,  left  Fosburg's  while 
it  was  still  dark,  and  apparently  reached  the  place  of  in- 
jury about  half  past  4.  This  fire  reached  Ditto's  before 
daylight,  for  he  testifi(^s  that  his  wife  was  wakened  and  she 
woke  him  up  sometime  before  daylight.  A  number  of  de- 
fendant's witnesses,  who  lived  far  to  the  north  and  north- 
west of  the  place  of  injury,  testifi((l  that  the  fire  which 
came  from  the  northwest  reached  them  by  daylight.  The 
fire  reached  Peterson's,  2  miles  west  and  1^  miles  south  of 
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the  place  of  injurj',  about  5  o'clock  on  Monday  morning. 
Mr.  Pettit,  who  lived  south  of  Peterson,  testified  that  the 
fire  Htruck  him  betww^n  5  and  6  o'clock  on  Monday  morn- 
ing. Mr.  Guyer,  who  lives  10  miles  north  and  10  miles  west 
of  the  place  of  injury,  says  that  the  northwest  fire  came  down 
on  him  on  ilonday  morning  at  daylight.  Edward  Johnson, 
who  lives  about  5  miles  north  and  1  mile  west  from  the  place 
of  injury,  testifiers  the  fire  rciiched  him  from  the  northwest 
just  a  little  before  daylight.  One  Wilson,  who  lives  north 
and  west  of  Maxwell,  far  to  the  northwest  of  Brady  Island, 
testifies  that  the  fire*  from  the  northwest  came  to  his  place 
just  before  daylij^ht.  One  Herring,  who  lives  14  miles 
northwest  of  Brady  Island,  says  the  fire  fi'om  the  north- 
west reached  his  place  about  4  o'clock  on  Monday  morn- 
ing. Mr.  De  Witt,  who  lived  still  north  of  Herring,  testi- 
fies that  he  had  been  up  watching  both  fires ;  that  the  south 
fire  was  running  northwest^  as  nearly  as  he  could  make 
out;  that  he  was  awakened  in  the  morning  by  a  rush  of 
wind  that  struck  the  north  window;  that  it  was  about  4 
o'clock ;  that  he  went  in  and  lay  down  again,  when  his  wife 
told  him  to  look  out  for  the  fire;  that  it  was  about  4  o'clock, 
just  getting  daylight  at  that  time.  Mrs.  Mott  says  that 
she  first  saw  the  northwest  fire  toward  morning,  somewhere 
near  the  break  of  day,  and  that  it  took  about  2  hours  to 
come  to  their  place;  that  she  first  saw  it' in  the  northwest, 
and  that  it  was  just  daylight  when  it  passed  their  place, 
which  is  north  of  Brady  Island,  and  about  6  miles  north- 
west of  the  place  of  injury.  Elander  says  that,  when  he 
came  back  from  fighting  the  southeast  fire  about  half  past 
two  in  the  morning,  he  could  see  a  little  bit  of  flame  about  3 
or  4  miles  to  the  northwest  and  a  little  north,  but  mostly 
west. 

It  is  said  in  the  opinion  by  Mr.  Commissioner  Dat  in 
Union  P,  R.  Co.  v.  FicKcnscher,  supra:  "It  seems  a  striking 
fact  that  none  of  the  neighbors  living  in  the  vicinity  of 
where  the  fire  is  supposed  to  have  burned  saw  it  or  even 
the  reflection  of  it."  But  in  this  case  we  have  the  testi- 
mony of  George  and  Pearl  Scott,  of  Lynch  and  of  Guyer, 
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and  of  other  witnes>ses,  which  was  not  taken  in  the  former 
case^  and  have  additional  facts  from  the  same  witnesses, 
such  as  the  burning  of  the  grass  under  the  fresh-tumed  sod, 
and  the  finding  of  bumed-over  ground  in  the  line  over 
which  the  Fosburg-Fickenscher  party  was  back-firing. 

In  this  examination  of  the  testimony  we  have  selected 
only  that  part  of  the  same  which  tends  to  support  the  plain- 
tiff's contention.  If  the  evidence  upon  the  part  of  the 
plaintiff,  standing  alone,  is  suflficient  to  convince  any  or- 
dinary and  reasonable  mind  that  the  fire  which  burned 
the  plaintiff  found  its  origin  in  a  fire  which  started  by 
defendant's  negligence  upon  its  right  of  way,  then  there  is 
sufficient  testimony  to  support  the  verdict.  A  verdict  will 
not  be  set  aside  on  the  ground  of  a  want  of  sufficient  evi- 
dence to  support  it,  unless  the  want  is  so  great  as  to  show 
that  the  verdict  is  manifestly  wrong.  McCune  v,  Thomas, 
6  Neb.  488 ;  Sycamore  Marsh  Harvester  Go.  v,  Orundrady 
16  Neb.  529;  Young  v.  Roberts,  17  Neb.  426;  Spurck  v. 
Dea/n,  49  Neb.  66. 

We  ttink  there  was  sufficient  circumstantial  evidence 
that  a  branch  of  the  railroad  fire  was  burning  west  and 
northwest  of  Ditto's  after  11  o'clock  on  Sunday  night,  that 
it  had  run  to  the  north  and  west,  just  west  of  Ditto's,  and 
that  the  change  of  wind  on  Sunday  morning  blew  it  to  the 
southeastward,  and  to  the  point  where  the  plaintiff  was  in- 
jured before  the  fire  which  had  been  burning  far  to  the 
northwest  came  down,  to  warrant  the  court  in  submitting 
the  whole  question  to  the  jury.  The  stories  told  by  the 
witnesses  upon  both  sides  are  in  many  instances  contradic- 
tory and  inconsistent  with  that  of  other  witnesses  upon  the 
same  side  of  the  casa  The  writer's  experience  of  over  35 
years  in  this  state  has  taught  him  that  the  smoke  arising 
from,  and  the  reflection  in  the  sky  of,  a  prairie. fire  are  often 
very  poor  guides  to  its  actual  situation,  and  the  testi- 
mony in  this  case  has  only  served  to  confinn  this  experi- 
ence. We  do  not  believe  that  the  witnesses  wilfully  mis- 
represented the  facts,  but  some  of  them  must  have  been 
mistaken  as  to  the  fire.  The  jury  were  men  who  lived  in  the 
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sand-hill  country,  who  knew  the  conditions  surrounding 
them,  and  whose  experience  in  their  daily  walk  of  life  was 
a  valuable  factor  in  weighing  tiie  testimony  and  in  ar- 
riving at  a  proper  verdict.  From  the  circumstances,  direct 
evidence  of  the  identity  of  this  fire  with  the  railroad  fire 
was  unattainable,  and  the  plaintiff  was  obliged  to  rely 
upon  circumstantial  evidence.  While  not  i^ntirely  satis- 
fied, we  do  not  feel  justified  in  displacing  the  tribunal 
provided  by  the  law  to  determine  questions  of  fact,  and 
believe  that  the  verdict  is  not  contrary  to,  but  is  sustained 
by,  the  evidence. 

Error  is  assigned  in  permitting  cross-examination  of  the 
witness  Kreitsenstein  as  to  facts  occurring  after  the  time 
to  which  his  examination  in  chief  was  directed.  We  are 
unable  to  see  wherein  the  defendant  was  prejudiced  by  this 
cross-examination. 

It  is  urged  that  the  court  erred  in  sustaining  an  objection 
to  a  question  asked  the  engineer  of  the  train  that  set  out 
the  fire.  The  question  was  answered  before  the  objection 
was  made.  The  answer  was  not  stricken  out,  so  the  de- 
fendant suffered  no  injury  by  the  ruling.  Besides,  the  en- 
gineer afterwards  testified,  without  objection,  substantially 
to  the  same  effect. 

The  objections  urged  to  the  giving  and  refusal  of  instruc- 
tions we  think  are  not  well  taken,  and  the  case  appears  to 
have  been  fairly  submitted  to  the  jury  . 

Error  is  assigned  by  the  defendant  with  reference  to  an 
admonition  given  to  the  jury  by  the  court,  after  it  had 
been  out  about  24  hours,  as  to  the  importance  of  their 
agreeing  upon  a  verdict.  We  fail  to  discern  in  what 
manner  the  defendant  was  prejudiced  by  this  remark.  It 
appears  that  jury  did  not  agree  upon  a  verdict  for  3 J 
hours  after  this  advice  was  given  by  .the  court,  which 
shows  that,  if  the  admonition  had  any  effect,  it  took  a  long 
time  to  operate,  and  that  the  jury  took  full  time  for  de- 
liberation thereafter. 

We  do  not  believe  that  the  other  matters  complained 
of,  which  were  presented  to  the  trial  court  at  the  time  the 
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motion  for  a  new  trial  was  heard,  are  of  sufficient  gravity 
to  warrant  this  court  in  reversing  the  judgment  of  the 
•trial  court  in  refusing  to  grant  a  new  trial. 

Upon  the  whole,  the  case  seems  to  have  been  carefully 
and  impartially  tried  and  submitted  to  the  jury,  and  we 
recommend  that  the  judgment  of  the  district  court  be 
affirmed* 

Oldham,  C,  concurs.    Ames,  C,  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  Decem- 
ber 7, 1906.    Reversed: 

1.  Verdict:  Evidence:  Review.    This  court  wiU  not  set  aside  the  ver- 

dict of  a  jury  for  want  of  evidence  to  support  it,  if  there  is 
sufficient  evidence  in  the  record,  taken  by  itself,  to  have  sup- 
ported a  Judgment  by  default,  unless  the  preponderance  of  the 
evidence  against  the  verdict  is  so  strong  as  to  indicate  that  the 
verdict  must  have  been  predicated  upon  something  other  than  the 
evidence. 

2.  Kailroads:  Acnoir  fob  Damages:  Evidence.    In  an  action  for  dam- 

ages by  fire  originating  in  the  carelessness  of  the  defendant,  the 
plaintiff  to  establish  his  cause  of  action  must  trace  the  fire  from 
the  place  of  its  origin,  and  identify  the  fire  which  caused  the 
damage  with  the  fire  which  was  originated  by  the  defendant 
If  the  evidence  shows  several  prairie  fires  of  different  origin, 
each  of  them  originating  several  miles  from  the  place  of 
damage,  it  is  not  sufflcient  to  show  that  it  is  more  prob- 
able that  the  fire  started  by  the  defendant  was  the  one  that  caused 
the  damage.  A  verdict  cannot  be  supported  by  probabilities  and 
conjecture. 

SBDGWIOK,  O.  J. 

This  is  an  action  for  damage  by  fire  which  it  was  al- 
lied was  caused  by  the  negligence  of  the  defendant.  A 
map  showing  the  location,  and  in  part  also  the  course  of 
the  fire,  may  be  found  in  connection  with  the  opinion  of 
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this  court  in  the  case  of  Union  P.  JB.  Co.  v.  Fickenscher, 
72  Neb.  187.    Ulrich  Flckenscher  and  his  two  sons,  John 
and  Henry,  were  together  when  they  were  injured  by  fire 
on  the  night  in  question,  and  eacli  of  them  brought  an 
action .  against  this  defendant  to  recover  damages.     The 
case  just  referred  to  was  the  action  of  John  Pickenscher, 
and  in  that  case  it  was  held  that  the  evidence  was  not 
sufficient  to  support  the  verdict  against  the  defendant. 
In  the  case  of  Henry  Fickenscher  it  was  held  that  there 
was  sufficient  evidence  to  require  the  matter  to  be  sub- 
mitted to  a  jury,  and  that  a  judgment  for  the  plain- 
tiff based  upon  a  favorable  verdict  of  a  jury  should  be 
affirmed.     Ujiion  P.  R.  Co,  v.  Fickenscher^  ante,  p.  497. 
It  was  thought  that  further  evidence  had  been  given  in 
the  latter  case  sufficient  to  require  a  different  conclusion 
from  that  reached  in  the  former.    A  motion  for  rehearing 
was  filed  in  the  case  of  Ilc^nry  Fickenscher,  and,  as  the 
action  of  Ulrich  Fickt^nscher  and  two  actions  against  the 
same  defendant  begun  by  John  Westlund  and  John  Fos- 
berg,  respectively,  w(»re  all  actions  for  damages  alleged  to 
have  been  occasioned  by  the  same  fire,  all  of  the  plaiutiifB 
being  reprosecuted  by  the  same  counsel,  arguments  were 
heard  in  all  the  cases  together.     It  was  substantially  con- 
ceded upon  the  argument  by  counsel  for  the  claimants  that 
this  court  wjis  in  error  in  supposing  that  there  was  other 
and  ditTerent  substantial  evidence  in  the  Henry  Picken- 
scher case,  distinguishing  it  from  the  John  Pickenscher 
case  before  determined  by  this  court.     It  was  insisted  that 
the  decision  of  this  court  in  the  first  case  was  not  now 
binding  upon  the  court  in  the  other  cases.     It  was  urged 
that  that  judgment  could  not  be  considered  as  res  adjudi- 
cata  in  the  other  eases,  because  the  parties  were  not  the 
same,  and,  also,  because  all  of  the  cases  depended  upon 
questions  of  fact,  and  upon  the  issue  in  each  case  the  trial 
was  had  and  witnesses  examined  independently  of  the  trial 
of  the  issues  in  the  case  first  decided.     It  was  also  con- 
ceded that  the  evidence  upon  the  principal  issue  in  the  re- 
maining cases  was  substantially  the  same  as  the  evidence 
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in  the  Henry  Fickenscher  case.  It  was  urged  that  the 
court  re-examine  the  whole  question  upon  the  record  in  the 
Henry  Pickonseher  case,  and  ui)on  that  theory  the  argu- 
ment upon  the  last  hearir*?  was  presented.  Believing  that 
counsel  are  correct  upon  these  preliminary  questions,  we 
have  re-examined  the  question  presented  in  the  light  of  the 
additional  briefs  filed  and  the  subsequent  arguments. 

From  the  foregoing  observations  it  will  be  seen  that  it  is 
now  unnecessary  to  restate  the  general  outlines  of  the  evi- 
dence as  contained  in  the  record.     Such  statement  will  be 
found  in  the  two  opinions  above  referred  to,  and  reference 
is  made  to  those  opinions  and  to  the  map  accompanying 
the  first.     It  will  be  remembered  that  the  plaintiff,  Henry 
Fickenscher,  with  his  brother  John  and  his  father  and  Mr. 
Fosberg  were  fighting  the  main  branch  of  the  ^^roman 
fire''  (the  fire  which  originated  upon  or  near  the  right  of 
way  of  defendant)  near  Mr.  Fosberg^s  place,  with  a  num- 
ber of  other  people,  until  that  fire  was  extinguished,  and 
the  plaintiff,  with  his  brother  and  father  and  Mr.  Fosberg, 
went  down  to  Mr.  Ditto's  place  to  fight  the  fire  which  was 
burning  just  south  of  this  place.     They  reached  Mr.  Ditto's 
place  at  about  1  o'clock,  and  continued  in  that  vicinity 
until  about  3  o'clock  in  the  morning,  when  they  started  to 
return  to  Mr.  Fosberg's  place.     The  distance  was  three  or 
more  miles.    These  four  men  seem  to  be  intelligent  men 
and  fair  witnesses.     They  were  in  a  wagon  drawn  by  Mr. 
Fosberg's  team.    The  plaintiff  himself  was  a  lad  of  about 
18  years.     He  was  exhausted  with  his  labor  and  was  sleep- 
ing in  the  wagon.     Mr.  Fosberg  was  driving  the  team.     He 
testifies  that  the  wind  began  to  come  from  the  northwest 
at  about  the  time  they  started  to  go  home,  that  it  grew 
stronger  as  thoy  went  on,  and  that  before  they  reached  his 
place  it  was  blowing  in  a  gale.     He  drove  his  horses  as 
fast  as  he  could  make  them  go;  they  were  nmning.     He 
was  asked  if  he  noticed  fire  in  the  north  and  northwest 
before  he  got  home,  and  answered :  "I  noticed  in  the  sky 
there  must  be  some  fire,  but  I  couldn't  see  any  on  the 
ground."     When  they  came  to  within  about  40  rods  of  Fos- 
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berg's  house,  where  the  Pickenschers  had  left  their  wagon, 
the  Pickenschers  took  their  team  (which  they  had  been 
leading  behind  the  Fo8l>erg  wagon)  and  wagon  and  started 
for  their  home  about  three  miles  directly  north.  They  had 
gone  about  80  or  100  rods  when  the  fire  from  the  north- 
west was  upon  them  and  the  plaintiff  suffered  the  injury 
sued  for. 

In  the  briefs  and  in  the  oral  arguments  some  attention 
was  given  to  the  evidence  tending  to  show  that  the  fire, 
which  was  of  unknown  origin  and  which  came  down  from 
the  northwest,  was  the  cause  of  the  damage  complained  of. 
The  defendant  insisted  that  this  was  the  fire  that  damaged 
the  plaintiff.  Of  course,  if  that  contention  could  be  es- 
tablished, it  would  relieve  the  defendant  of  liability.  If, 
however,  the  defendant  failed  to  establish  that  contention, 
the  burden  would  still  rest  upon  the  plaintiff  to  show  that 
the  fire  which  originated  by  the  defendant's  negligence  was 
the  cause  of  the  damage.  To  prove  that  the  defendant 
originated  a  fire,  and  that  the  plaintiff  was  damaged  by 
fire,  and  that  the  fire  originated  by  the  defendant  could 
have  caused  the  damage,  would  not  be  sufficient  to  make 
the  plaintiff's  case.  This,  as  was  shown  in  the  first  opin* 
ion,  would  be  basing  a  verdict  upon  possibilities  and  con- 
jecture. In  order  to  make  the  defendant  responsible  for 
the  damages  caused  by  the  fire,  the  plaintiff  must  prove 
that  the  fire  originated  by  the  defendant  was  the  fire  that 
caused  the  damage.  The  course  of  the  fire  must  be  traced 
by  the  evidence  so  as  to  connect  the  fire  that  caused  the 
damage  with  the  fire  for  which  the  defendant  is  responsi- 
ble. If  the  plaintiff  has  failed  to  do  this,  then  the  evi- 
dence in  regard  to  the  fire  called  the  "northwest  fire"  can- 
not establish  a  cause  of  action  in  this  case.  It  is  not  4 
question  of  probabilities  as  to  which  fire  caused  the  dam- 
age. The  jury  were  not  at  liberty  to  take  a  general  view 
of  the  whole  evidence  and  see  which  was  more  probable, 
and  base  their  verdict  upon  the  weakness  of  the  evidence 
tending  to  show  that  the  northwest  fire  caused  the  dam- 
age.   It  is  not  clearly  shown  by  the  evidence  how  far 
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tie  northwest  fire  (the  fire  of  unknown  origin)  was  distant 
from  the  scene  of  damage  at  the  time  that  the  wind 
changed  from  a  southerly  direction  to  a  northwesterly  di- 
rection. After  the  change  the  wind  came  down  from  the 
northwest  in  a  vigorous  gale.  Some  witnesses  estimated 
it  as  high  as  50  miles  an  hour,  and  if  we  suppose  that  the 
rate  of  the  wind  was  40  miles  an  hour,  and  that  the  fire 
traveled  at  one-half  that  rate  after  the  wind  from  the 
northwest  had  reached  it,  and  if  the  fire  was  then  20  miles 
distant  from  the  scene  of  damage,  the  gale  would  reach 
that  place  in  30  minutes,  while  it  would  require  an  hour 
for  the  fire  to  travel  over  the  same  distance;  so  that  the 
fire  would  not  reach  the  place  where  the  damage  occurred 
until  some  30  minutes  after  the  gale  reached  it.  The  evi- 
dence shows  that  the  fire  traveled  very  rapidly.  Some  of 
the  witnesses  testified  that  its  rate  was  faster  than  a  horse 
could  run,  but  the  evidence  is  not  harmonious  and  certain 
on  any  of  these  points,  and  there  was  some  latitude  left 
for  the  finding  of  a  jury.  The  gale  may  have  reached  the 
place  of  damage  an  hour  in  advance  of  the  fire  or,  pos- 
sibly, even  more,  and  we  do  not  think  that  the  evidence  is 
so  conclusive  upon  this  point  that  the  verdict  of  the  jury, 
which  essentially  finds  that  this  fire  from  the  northwest 
did  not  cause  the  damage,  is  unsupported  by  sufficient  evi- 
dence upon  that  point.  The  evidence  in  regard  to  this 
fire,  then,  is  not  conclusive  on  the  question  under  inves- 
tigation. We  are  not  at  liberty  to  say  what  our  conclusion 
would  be  upon  the  evidence  as  to  whether  this  northwest 
fire  caused  the  damage.  It  is  sufficient  to  say  that  the 
evidence  taken  together  upon  that  point  is  all  of  so  con- 
flicting a  nature  that  the  question  must  necessarily  have 
been  left  to  the  determination  of  a  jury. 

The  remaining  question,  then,  and  the  question  upon 
which  the  determination  of  these  cases  depends,  which  has 
already  been  referred  to,  is  whether  there  is  sufficient  evi- 
dence in  this  record  to  support  a  finding  that  the  fire,  orig- 
inated by  the  carelessness  of  the  d(^fondant,  caused  the 
damage.    This  itself  is  peculiarly  a  question  for  the  jury. 
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If  there  is  substantial  and  credible  evidence  tracing  the 
fire  from  its  origin  near  the  defendant's  right  of  tv'ay  and 
connecting  it  with  the  fire  that  caused  the  damage,  thi« 
court  will  not  interfere  with  the  finding  of  the  jury,  even 
though  it  seems  clear  that  the  preponderance  of  the  evi- 
dence is  the  other  way.  In  other  words,  the  court  will  in 
no  case  set  aside  the  verdict  of  the  jury  upon  questions  of 
fact,  if  there  is  sufficient  evidence  in  the  record,  taken  by 
itself,  to  have  supported  a  judgment  by  default,  unless  the 
preponderance  of  the  evidence  against  the  verdict  is  so 
overwhelming  as  to  indicate  that  the  verdict  must  have 
been  predicated  upon  something  other  than  the  evidence. 
It  has  been  said  that,  as  a  chain  is  no  stronger  than  its 
weakest  link,  so  if  the  chain  of  evidence  entirely  fails  at 
some  vital  point,  there  is  a  failure  of  proof;  and  if  the 
testimony  of  the  witnesses,  taken  together,  does  not  show 
that  this  fire  for  which  the  defendant  is  responsible  ex- 
tended to  the  place  where  the  daipage  occurred,  and  there 
are  no  circumstances  proved  from  which  such  conclusion  is 
a  reasonable  inference,  the  plaintiff's  case  must  fail.  The 
fire  caused  by  the  defendant  originated  a  little  over  7 
miles  south,  and  a  short  distance  east,  of  the  place  where 
the  damage  sue<l  for  occurred.  The  course  of  thig  fire,  as 
shown  upon  the  map  referred  to,  was  for  about  one-balf 
of  its  distance  a  little  west  of  north,  and  then  nearly  di- 
rectly  north  until  it  had  reached  a  place  about  80  or  100 
rods  southeast  from  the  place  of  damage,  and  then  in  an 
irregular  course  to  the  north  and  east,  where  it  was  ex- 
tinguished. The  map  is  substantially,  although  not  en 
tirely,  accurate  in  showing  the  course  of  the  fire  as  dip* 
closed  by  tlu^  evicb^nce.  It  is  suflBciently  accurate  for  tho 
purposes  of  this  discussion.  The  witnesses  agree,  and  it 
is  conceded  by  the  parties,  that  this  fire,  which  is  called 
the  "head  fire,"  was  extinguished  before  the  injury  com* 
plained  of  occurred. 

The  contention  is  that  a  branch  from  this  fire  ran  to  the 
west,  and  then  north,  until  it  was  caught  by  the  gale  from 
the  northwest  and  brought  down  to  the  place  of  damage 
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Upon  this  contention  the  plaintiff  rests  his  case.  There 
is  evidence  showing  that  a  side  fire  left  this  fire  at  a  point 
about  4^  miles  south  of  the  place  where  the  accident  oc- 
curpcHl  and  burned  toward  the  west.  This  was  south  of 
and  not  far  from,  the  line  between  sections  9  and  16;  and 
the  plaintiff  insists  that  there  is  evidence  sufficient  to 
warrant  a  finding  that  this  fire  ran  to  a  point  nearly  north 
from  Brady  Island,  and  thence  in  a  northerly  direction 
until  it  encountered  the  gale  from  the  northwest  and  was 
carried  to  the  southeast  to  the  place  of  the  accident.  In 
opening  the  discussion  upon  this  point  the  plaintiff's  brief 
says:  "Of  the  testimony  to  sustain  the  verdict,  the  wit- 
nesBea  may  be  properly  divided  into  four  groups:  (1) 
Those  who  actually  saw  the  fire  go  west  and  northwest  of 
the  Fosberg-Ditto  road.  (2)  Those  who  lived  on  the 
Platte  valley  and  could  see  the  fire  north  of  them,  and  did 
observe  its  location  east  or  west  of  a  given  line.  (3) 
Those  who  saw  fire  in  the  locality  west  of  where  the  boy 
was  burned,  shortly  before  the  wind  changed.  (4)  Those 
who  testify  concerning  the  time  when  the  northwest  fire 
came  down."  The  witnesses  Charles  Jacobson,  Anna 
JohnsoQ,  Thomas  Lynch,  J.  R.  Elliott  and  William  Mc- 
Intyre  are  named  by  the  plaintiff  as  the  ones  who  actually 
saw  the  fire  go  west.  The  brief  says  that  ilclntyre's  testi- 
mony is  very  important.  It  is  natural  therefore  first  to 
look  at  his  evidence.  This  witness  resided  in  Brady  Island, 
four  miles  west  and  half  a  mile  north  of  the  place 
w^here  this  side  fire  is  alleged  to  have  left  the  main  line  of 
the  fire.  He  testified  that  he  went  out  where  the  fire  was 
burning,  and  arrived  there  at  about  12  o'clock  Sunday 
night.  lie  remained  there  about  one  hour  and  a  half  or 
two  hours,  and  was  plowing  and  fighting  fire.  He  says 
that  two  men  were  with  him.  He  does  not  know  who 
they  were.  The  first  one  was  a  "bum,"  and  the  other  he 
thinks  was  Robert  C'raig,  but  he  is  not  sure.  He  says  that 
the  fire  that  he  was  fighting  was  "south  of  west  about  half 
a  mile"  from  G.  L.  Ditto's  place.  The  witness  did  not  go 
to  Ditto's  placcy  and  he  does  not  disclose  any  means  of 
86 
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knowing  in  what  direction  he  was  from  Ditto's  place, 
except  that  he  knew  the  general  location  of  Ditto\s  place 
and  estimated  about  how  far  he  had  gone  from  Brady 
Islaiid,  so  that  his  evidence  in  regard  to  the  exact  location 
is  somewhat  indefinite.  If  his  evidence  is  believed,  it 
would  not  tend  to  prove  that  the  fij-e  had  progressc^l  more 
than  one  mile  to  the  west  from  the  main  fire.  He  say8 
that  the  fire  was  traveling  a  very  litth*  west  of  north,  and, 
when  asked  at  what  rate  it  was  traveling,  he  said  that  he 
did  not  know,  "but  it  was  a  fire  that  was  kind  of  backing, 
there  was  very  little  wind  at  that  time."  He  was  then 
asked  the  leading  (luostion :  "The  direction  in  which  the 
fire  was  traveling  under  the  prevailing  wind  would  have 
driven  this  fire  past  James  Koniine,  who  lived  on  north- 
east quarter  of  16-12-20,  and  past  Pettit,  who  lived  on 
southeast  quarter  32-13-26,  would  it  not?"  His  answer 
was :  "Why,  if  you  gave  it  time,  I  suppose  it  would  have 
backed  in."  This  it  will  be  remembered  was  the  last  that 
this  witness  knew  of  the  fire.  He  left  it  at  about  2  o'clock  in 
the  morning.  He  plowed  a  furrow  from  one-half  to  three- 
quarters  of  a  mile  long  while  he  was  there.  This  furrow 
was  very  nearly  east  of  the  west  line  of  section  8.  The 
purpose  \N'ould  seem  to  have  been  to  stop  the  westward 
progn^ss  of  the  fire  bi^vond  that  point.  He  says  that  the 
wind  changed  direction  about  3  o'clock,  which  would  be 
an  hour  later.  Ue  says  that  he  saw  a  fire  to  the  north- 
west, and  that  this  was  "the  head  fire"  of  this  same  fire 
that  he  was  fighting;  but,  as  he  himself  was  west  of  the 
main  fire,  he  must  liave  intended  to  have  said  northeast. 
The  most  that  can  be  said  of  the  evidence  of  this  witness 
as  supporting  the  plaintiff's  theory  is  that  the  side  fire, 
called  in  the  record  the  "Mclntyre  fire,"  which  was'li 
miles  south  of  the  place  of  the  accident,  had  extended  a 
mile  toward  the  west,  possibly  a  mile  and  a  half  from  the 
main  fire,  about  an  hour  before  the  gale  from  the  north- 
west reached  Brady  Island. 

The  witness  Jacobson   lived   about  a  mile  south  and 
nearly  the  same  distance  west  from  the  point  where  the 
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side  fibre  in  question  diverged  from  the  main  fire.  He  says 
that  he  saw  the  main  fire,  and  that  it  moved  nearly  north, 
a  little  west,  and  that,  at  about  10  o'clock  or  after,  the 
fiu-e  went  up  into  section  16.  The  course  of  the  main  fire 
seems  to  have  been  across  the  corner  of  section  16  and  his 
evidence  would  indicate  that,  this  was  what  he  had  in 
mind.  About  10  o'clock  this  witness  went  over  to  the 
scene  of  the  fire.  He  was  aBked  to  point  out  on  the  map 
about  where  he  found  the  fire.  He  seems  to  have  hesitated 
and  was  asked  if  he  could  see,  and  said  that  he  could  not 
see  very  well.  He  seems  to  have  pointed  out  a  place  on 
the  map  where  he  understood  the  fire  was  at  about  10 
o'clock,  but  the  record  does  not  show  where  he  so  located 
ity  but  he  says  he  fought  a  back  fire  on  the  east  line  of  his 
fence,  which  will  be  shown  by  a  glance  at  the  map  could 
not  have  been  this  side  fire  in  question.  He  says  that  the 
fire  that  he  was  fighting  ran  "northeast  across  the  north 
end  of  the  pasture.'^  The  pasture  included  nearly  all  of 
section  16,  and  the  main  fire,  as  before  stated,  ran  across 
a  corner  of  this  section,  so  that  it  is  not  clear  whether 
the  witness  referred  to  the  main  fire  or  to  the  side  fire 
referred  to  by  the  witness  Mclntyre.  He  said  that  he  saw 
a  fire  go  ofif  to  the  northeast,  and  was  asked  the  question : 
"Tell  the  jury  about  how  far  that  fire  went  oflf;  in  other 
'  words,  did  it  go  in  south  of  Ditto's'*?  He  answered:  ^TTes, 
come  that  way,  I  can't  tell  exactly  how  far  it  went."  He 
says  that  he  found  a  sod  that  was  turned  over  in  his  pas- 
ture and  was  burned  on  the  other  side,  showing  that  the 
ground  was  burned  before  the  sod  was  turned  over;  but 
he  fails  to  state  where  this  was,  or  when  or  by  whom  the 
sod  was  turned  over.  The  pasture  included  about  three 
sections  of  land. 

The  witness  Elliott  saw  the  fire  only  from  the  hotel  in 
Brady  Island.  His  evidence  shows  that  he  saw  the  re- 
.  flection  of  the  principal  fire  up  to  about  10  o'clock  at  night, 
when  he  retired  for  the  night.  Afterwards  he  again  arose 
and  saw  the  reflection  of  a  fire  somewhere  northeast  of 
Brady  Island.    He  does  not  know  anything  about  what 
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time  it  was  when  he  saw  it,  Dor  where  the  flre  waa  located. 
This  evidence  is  of  no  assistance  in  the  case. 

The  witness  Anna  Johnson  testified  that  she  lived  sev- 
eral miles  south  of  Brady  Island.  She  went  to  Brady 
Island  to  church  betwe<m  6  and  7  o'clock.  She  then  saw  a 
fire  down  around  Georj^e's  pasture.  This  is  the  same  pas- 
ture that  is  marked  "Beatty's  pasture'^  on  the  map.  It 
lies  directly  east  from  Brady  Island.  She  undoubtedly 
saw  the  reflection  of  the  main  fire,  whicli  all  the  witness^ 
agree  was  east  from  Brady  Island  at  that  time,  and  her 
mistake,  if  any,  was  in  estimating  the  distance  that  the 
fire  was  from  her.  She  left  the  church  about  half  past  8 
in  the  evening,  and  she  says  that  the  fire  "looked  like  it 
was  north  of  Brady,  northwest."  That  the  Mclntyre  fire 
should  be  northwest  of  Brady  Island  at  that  time  is  not 
possible  under  the  evidence  of  all  the  witnesses.  If  she 
saw  a  fire  to  the  northwest  of  Brady  Island  then,  it  must 
have  b(?cn  a  third  fire,  which  is  indicated  by  the  witness 
Peterson.  She  seems  to  have  reached  home  at  about  half 
past  2  in  the  morning.  She  says  she  saw  the  fire  then, 
"which  was  still  moving  on,"  and,  when  asked  where  she 
would  say  the  fire  then  was  from  Brady  Island,  answered : 
"I  could  not  say,  I  am  not  acquainted  there.  Q.  Did  it 
look  like  at  was  farther  away  and  farther  west?  A.  Yes, 
sir." 

The  witness  Thomas  Lynch  was  in  Brady  Island  on  the 
evening  of  the  fire.  He  was  there  from  3  or  4  o'clock  in 
the  afternoon  until  the  next  morning.  He  noticed  the  fire 
as  he  went  to  Brady  Island  in  the  afternoon.  He  was 
asked :  "Did  you  notice  a  fire  north  and  east  of  the  town 
of  Brady  Island  that  night?"  and  answered,  ^^Yes,  sir." 
This  was  between  10. and  11  o'clock.  He  was  asked  this 
question:  "Q.  And,  when  you  say  north  of  Brady,  you 
don't  mean  on  a  straight  line  north,  but  you  mean  the  fire 
was  over  here  east  of  Brady  and  north  of  a  line  that  would 
run  through  Brady  east  and  west?    A.  Yes,  sir." 

Mr.  Lawrence  Larson,  who  was  the  owner  of  the  so- 
called  Larson  pasture  in  which  Mr.  Jacobson  livedo  waa 
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with  Mr.  Jacobson  during  the  evening  fighting  the  fire, 
which  was  on  the  east  side  of  his  pasture,  to  prevent  its 
spreading  over  the  pasture.  He  testifies  that  the  fire  also 
burned  across  the  north  side  of  his  pasture,  which  was 
about  the  center  of  section  16,  and  not  on  the  north  side  of 
that  section,  as  shown  in  the  map.  He  found  in  the  morn- 
ing that  the  posts  of  his  fence  along  that  line  had  been 
burned,  but  he  did  not  trace  this  fire  any  farther  to  the 
w^t  than  other  witnesses  have  done,  that  is,  possibly,  to 
section  17,  but,  at  all  events,  not  far  into  that  section. 
His  testimony,  which  is  cited  by  the  plaintiff  as  tending 
to  show  that  the  Mclntyre  fire  escaped  to  the  northwest 
in  the  early  part  of  the  evening,  was  in  answer  to  this 
question:  "Q.  Now,  I  wish  you  would  indicate  on  the 
map  about  where  you  left  the  east  line  of  section  21  at 
3  o'clock  in  the  morning?"  His  answer  was:  "WTiy,  I  left 
it  at  the  southeast  corner."  ♦  ♦  ♦  «q.  What  would  you 
say,  Mr.  Larson,  as  to  it  being  west  of  Ditto's  at  that 
time?  A.  I  wouldn't  say  how  far  west,  because  I  wasn't 
west  myself  only  over  to  Jacobson's;  but  I  should  judge 
the  fire  was  right  in  there  around  him,  north  and  east  and 
west  and  all  over."  The  main  fire,  being  that  part  of  the 
Vroman  fire  which  was  afterwards  extinguished,  burned 
to  the  north,  not  more  than  a  quarter  of  a  mile  west  of 
a  line  due  north  from  the  Ditto  farm.  This  testimony  of 
Mr.  Larson  in  regard  to  the  fire  north  of  him  was  given 
with  reference  to  the  time  he  left  Mr.  Jacobson's  house, 
about  12  o'clock  at  night.  A  straight  line  drawn  directly 
from  Mr.  Jacobson's  house  across  Mr.  Ditto's  place  would 
strike  the  line  of  the  Vroman  fire,  which  was  afterwards 
extinguished.  The  Mclntyre  fire,  if  it  ran  into  section  17, 
would  be  directly  south  of  Mr.  Ditto's  farm;  so  that  Mr. 
Larson's  testimony  proved  that  at  that  time  he  saw  either 
the  main  branch  of  the  Vroman  fire  or  the  Mclntyre  fire, 
or,  perhaps,  the  reflection  of  both,  and  he  may  well  have 
supposed  that  the  fire  was  right  around  Mr.  Ditto's  farm. 
This  evidence  does  not  tend  to  prove  that  the  Mclntyre 
fire  went  father. to  the  northwest  than  into  section  17. 
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Ifr.  George  Scott  lived  about  five  miles  south  and  two 
miles  west  from  the  point  where  the  Mclntyre  fire  is  sup- 
posed to  have  left  the  main  course  of  the  Vroman  fire.  If 
the  Mclntyre  fire  extended  a  mile  and  a  half  west  into 
section  17,  it  would  be  nearly  due  north,  perhaps  half  a 
mile  east  of  Mr.  Scott's  place.  He  says  that  between  9 
and  10  o'clock  he  saw  a  fire  "most  due  north''  from  his 
place,  **and  that  would  bring  it  up  about  Mr.  Beatty'a 
place.''  Mr.  Beatty's  place  extends  into  section  17,  so  that 
this  evidence  does  not  tend  to  show  that  the  fire  was  far- 
ther west  than  it  was  shown  to  be  by  the  witnesses  who 
were  present  at  the  Mclntyre  fira 

The  evidence  of  the  five  witnesses  relied  on  by  plain- 
ti£F  attempts  to  trace  the  side  fire,  which  is  called  the  Mc- 
lntyre fire,  and  which  left  the  main  line  of  the  Vroman  fire, 
as  above  stated,  and  tends  to  prove  that  it  extended  west 
in  the  vicinity  of  the  north  line  of  the  Larson  pasture  for  a 
distance  of  about  a  mile.  It  does  not  tend  to  prove  that 
it  extended  farther  than  a  mile  and  a  half.  There  is  no 
evidence  of  any  other  witnesses  who  saw  this  fire  advance, 
or  afterwards  traced  its  course  farther  to  the  west  or  north. 
There  is  testimony  that  several  "sods"  were  observed  that 
had  been  turned  over  by  the  plow,  and  were  so  burned 
on  the  under  side  as  to  indicate  that  the  plowing  was  done 
after  the  fire  had  passed  over.  The  evidence  shows  that 
some  of  the  plowing,  at  least,  was  recklessly  done  (as  by 
the  witness  Lynch  and  those  with  him),  and  those  accom- 
panying the  men  doing  the  plowing  were  continually  **back- 
firing,"  so  that  evidence  that  a  few  isolated  burned  sods 
were  turned  by  the  plpw  is  of  no  consequence. 

What  is  the  evidence  to  trace  this  "Mclntyre  fire"  from 
the  place  wh(?re  it  is  left  by  these  witnesses  to  the  place 
where  the  damage  occurred?  It  will  be  remembered  that 
the  Mclntyre  fire  is  supposed  to  have  left  the  main  course 
of  the  Vroman  fire  at  a  point  something  over  four  miles 
directly  south  of  the  place  where  the  damage  occurred. 
The  fire  did  not  pass  between  section  32,  where  Mr.  Pettit 
resided,  and  Brady  Island.    This  is  clearly  shown  by  the 


Vol.  74]  SEPTEMBER  TERM,  1905.  519 


TJnlon  P.  B.  Co.  y.  Flckenscher. 


evidence,  and  is  conceded  by  plaintiff,  and  will  be  again 
referred  to.  To  have  escaped,  then,  to  the  northwest,  as 
contended,  this  Mclntyre  fire  must  have  passed  between 
Mr.  Pettifs  place  and  the  main  line  of  the  Vroman  fire, 
which  is  a  little  over  a  mile,  possibly  a  mile  and  a  half, 
distant.  The  plowing  done  by  Fosberg  and  Fickenschers 
from  soon  after  12  o'clock  until  about  3  when  they  re- 
turned to  Fosberg's  place,  is  shown  upon  the  map  along  the 
line  of  road  from  Fosberg's  to  Ditto\s  farm.  The  Mc- 
lntyre fire,-  upon  plaintiff's  theory,  must  have  passed  sev- 
eral miles  along  sllbsta^tially  the  same  general  direction  of 
this  plowing,  and  not  long  before  the  plowing  began.  It 
seems  incredible  that  these  men  could  have  spent  several 
hours  in  plowing  along  the  vicinity  where  the  fire  had  so 
recently  passed;  and,  when  it  is  remembered  that  there  is 
no  direct  evidence  that  the  fire  had  passed  through  there 
at  that  time,  then,  it  must  be  said  that  there  is  an  entire 
failure  of  evidence  at  that  point,  unless  it  is  shown  that 
there  actually  was  fire  to  the  north  and  west  of  the  Pettit 
farm  between  12  o'clock  and  the  time  of  the  commence- 
ment of  the  northwest  gale,  and  this  be  regarded  as  evi- 
dence that  the  Mclntyre  fire  must  have  gone  through  the 
route  indicated. 

In  the  plaintiff's  brief  the  evidence  that  a  fire  passed 
toward  the  north  on  the  east  side  of  the  Pettit  farm  is  dis- 
cussed in  two  branches,  the  evidence  of  those  witnesses  who 
resided  on  the  Platte  valley  to  the  south  of  Brady  Island, 
and  the  evidence  of  those  witnesses  who  resided  in  the 
vicinity  of  the  Pettit  place.  The  witnesses  who  resided 
on  the  Platte  valley  were  not  situated  so  as  to  give  satis- 
factory evidence  in  regard  to  the  location  of  a  fire  that 
must  have  been  seven  or  more  miles  distant,  and  it  is 
not  necessary  to  enter  into  analysis  of  thoir  testimony. 
Mr.  Peter  Peterson  and  his  wife,  who  also  lived  on  sec- 
tion 32,  both  testified  that  at  10  o'clock  in  the  evening  they 
saw  a  fire  three  or  four  miles  northwest  of  their  place,  and 
that  it  was  a  big  fire.  If  this  evidence  is  true,  it  establishes 
the  existence  of  a  third  fire.  It  could  not  have  been  the  fire 
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that  came  down  from  the  northwest,  because  that  fire 
clearly  had  not  reached  within  thrt^  or  four  miles  of  the 
Peterson  place  at  that  hour  of  the  night.  It  could  not  have 
been  the  so-called  Vroman  fire,  because  the  course  of  the 
main  branch  or  "head  fire"  is  traced  by  the  evidence,  and  it 
is  conceded  that  that  branch  of  the  fire  was  extinguisheil 
before  the  damage  occurr(*d.    It  could  not  be  that  the  so- 
called  ilclntyre  fire,  that  is,  the  brtinch  of  the  Vroman 
fire  which  extended  to  the  west,  and  in  regard  to  which 
so  much  evidence  was  received  and  so  much  discussion  was 
had  on  tlie  part  of  both  parties,  extended  to  the  west  and 
north  between  ilr.  I\^t tit's  place  and  Brady  Island.     In- 
deed, in  the  last  bri(»f  filed  in  behalf  of  the  plaintiflf,  it  is 
said:    ^^Xo  one  ever  claimed  that  the  Mclntyre  line  of  fire 
went  between  Petti t's  place  and  Hrady  Island,  or  south  or 
southwest  of  him,  but  that  it  did  go  east  of  him."     Mr. 
Pettit's  place  joins  the  Peterson  place  on  the  south,  and 
Mr.  Anderson's  x)lace  is  in  section  20,  a  mile  directly  north 
from  Petia-son's  place.     Mr.  Anderscm  tc^^tifies  that  the  fire 
burning  north  frcmi  Vroman's  did  not  at  any  time  bum 
south  of  P(»ttifs  house.     This  evid(Mice  is  so  far  corrobo- 
rated and  is  so  far  reliable  that  it  is  quoted  as  reliable  in 
plaintiff's  brief.     We  have  seem  that  there  is  an  entire  fail- 
ure of  proof  that  the  so-called  Mclntyre  fire  passed  over 
the  territory  between  Pettit's  place  and  the  place  of  the 
accident,  and  then  off  to  the  west,  so  as  to  be  northwest 
from  Peterson's  place  at  10  o'clock  in  the  evening.     It  fol- 
lows that,  if  the  evidence  of  the  Petersons  is  regarded  as 
credible,  it  goes  far  toward  proving  that  a  third  fire  had 
been  started  in  the  northwest  before  the  so-called  north- 
west fire  came  down  with  the  gale.     The  evidence  shows, 
and  it  is  also  a  matter  of  common  knowledge,  that  back- 
firing, as  it  is  called,  is  a  usual  method  of  protecting  one's 
property    from    approaching    fire.     When    the  wind  had 
changed  to  the  northwest,  and  had  reached  the  fire  that  is 
called  the  northwest  fire,  and  had  increased  the  volume 
and  power  of  that  fire  so  as  to  make  it  visible  to  those  in 
the  course  that  that  fire  must  take,  the  people  threatened 
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would  be  justified  in  putting  out  new  fires  for  their  protec- 
tion. Did  the  fire  which  is  testified  to  by  the  Petersojis 
have  such  an  origin?  These  plaintiffs,  in  order  to  recover 
from  the  defendant,  must  so  trace  the  fire  originated  by 
the  defendant  as  to  show  that  that  fire,  and  no  other,  was 
the  cause  of  their  damage.  Their  evidence  wholly  fails  to 
do  this.  They  have  been  greatly  injured  without  any  fault 
of  their  own,  and  the  party  who  caused  their  injury  ought 
to  make  good  their  loss.  Their  misfortune  is  in  not  being 
able  to  produce  evidence  to  prove  who  caused  their  damage. 
The  judgment  heretofore  entered  is  vacated,  and  the 
judgment  of  the  district  court  reversed  and  the  cause  re- 
manded. 


Reversed. 


Letton,  J.,  concurring. 


I  have  carefully  reexamined  the  entire  record  in  this 
case  in  the  light  of  the  aid  afforded  by  the  briefs  and  argu- 
ment of  counsel  upon  rehearing.  As  indicated  in  my 
former  opinion,  the  question  is  a  vc*ry  close  one.  I  think, 
however,  that  there  is  ample  evidence  to  sustain  the  plain- 
tiflf's  content  ion  that  a  portion  of  the  Vroman  fire  extended 
westward  from  the  Ditto-Fosberg  line,  and  that  this  branch 
fire,  extending  across  the  north  line  of  the  Larson  pasture 
and  northward  into  section  8,  is  the  identical  fire  which  is 
testified  to  by  the  defendant's  witness,  Mclntyre.  At  2 
o'clock  in  the  morning  Mclntyre  ceased  fighting  the  side 
line  of  a  fire,  the  head  of  which  had  passed  northward  in 
the  direction  the  wind  was  blowing.  John  Elander,  whose 
place  was  a  mile  east  of  the  place  of  injury,  testifies  that 
at  half  past  2  o'clock  in  the  morniii.i:  he  stood  on  a  hill  and 
could  see  a  little  bit  of  flame  or  red  about  three  or  four 
miles  away.  It  was  "a  little  north,  but  mostly  straight 
west  of  me."  This  would  place  the  fire  about  two  or  three 
miles  west  and  north  of  the  place  of  injury,  and  about  four 
miles  north  and  a  little  west  of  where  Mclntyre  was,  and  in 
the  direction  in  which  he  said  the  fire  had  gone.     No  wit- 
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nesses  testified,  howeyer,  to  seeing  this  fire  between  these 
two  points.  Several  witnesses  at  a  distance,  who  saw  re- 
flections in  the  sky,  gave  their  opinions  as  to  where  the 
Are  was,  but  could  not  definitely  settle  its  locality.  My 
associates  are  of  the  opinion  that  for  the  lack  of  direct  evi- 
dence .upon  this  point  a  case  has  not  been  made  for  sub- 
mission to  the  jury.  I  think  the  testimony  justifies  the 
conclusion  that  the  Mclntyre  fire  extended  northward;  but 
the  doubt  is  whether  there  is  sufficient  evidence  that  it  went 
as  far  north  as  the  point  where  Elander  saw  the  fiame,  to 
justify  the  submission  of  the  question  to  the  jury.  As  to 
this  point  there  is  grave  doubt  Much  of  the  testimony  in 
the  case  has  but  little  relevancy  to  the  inquiry  as  to 
whether  the  fire  passed  northward  between  Pettit's  and 
Ditto's,  and  on  a  new  trial  further  facts  may  be  developed 
upon  this  question.  As  is  pointed  out  by  the  chief  justice, 
the  parties  seem  to  have  spent  much  more  energy  in  assertr 
ing  and  denying  that  the  northwest  fire  caused  the  injury 
than  upon  the  principal  inquiry  whether  the  Vroman  fire 
ever  reached  the  point  where  the  plaintiff  was  injured. 

I  do  not  concur  in  several  of  the  deductions  drawn  in  the 
opinion,  but,  under  all  the  circumstances,  concur  in  the 
conclusion  reached. 


Frank  X.  Rhff  v.  Peter  C.  Qarvby. 

FnjcD  OcTOBEB  5,  1905.    No.  18,788. 

Party  WaUs:  Acmoi?  fob  Damages:  Bvideitcb.  One  who  oonsentB  to 
the  uncoyering  of  a  portion  of  the  roof  upon  a  building  belonging 
to  him,  to  allow  one  of  its  waUs  which  is  a  party  wall  to  be  built 
hl^er,  cannot  recover  from  his  co-owner  for  damages  from  leak- 
age, unless  he  proves  that  the  injury  resulted  from  the  negligence 
of  the  defendant 

Error  to  the  district  court  for  Cedar  conntgr:  Guy  T. 
Graves,  Judge.    Affirmed. 
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J.  G.  Rohinaon,  for  plaintiff  in  error. 
Millard  &  Snider,  conttu. 

Lbtton^  O. 

This  suit  was  brought  for  ejectment  and  to  recover  dam« 
ages  for  injury  to  certain  property  in  Hartington,  Ne- 
braska. The  plaintiff  was  the  owner  of  a  two-story  brick 
building  in  Hartington,  and  also  a  lot  of  land  25  feet  by 
50  feet  adjoining  this  building  upon  the  east.  He  sold  this 
adjoining  tract  to  the  defendant,  Peter  C.  Garvey,  and  also 
sold  and  conveyed  to  him  the  right  to  use  the  east  wall  of 
the  brick  building  as  a  party  wall.  Garvey  proceeded  to 
'  erect  a  two  story  brick  building  upon  the  land  thus  pur- 
chased, using  the  party  wall  as  the  west  wall  of  the  same. 
The  roof  of  the  plaintiff's  building  was  constructed  with  a 
ridge  in  the  center,  and  the  water  on  the  east  side  of  the  roof 
ran  off  into  a  gutter  or  eaves  trough  that  projected  over 
the  land  Garvey  bought,  and  upon  which  his  building  was 
constructed.  In  the  erection  of  Garvey's  building  it  was 
necessary  to  remove  the  eaves  trough,  to  roll  back  the  tin 
roof  which  covered  the  top  of  the  party  wall  for  about  two 
feet  and  to  build  the  wall  several  feet  higher.  The  plain- 
tiff's first  cause  of  action  sets  up  that  the  defendant  made 
an  unlawful  entry  upon  the  east  wall,  and  that  he  tore 
up  and  destroyed  the  eaves,  spouts  and  gutters,  and  the 
roof  of  the  building,  thereby  causing  the  rain  to  come  in 
and  destroy  the  plaintiff's  plastering  and  causing  the 
ftlaintiff  to  change  the  pitch  of  his  roof  and  the  gutters 
for  the  flow  of  water  from  the  roof.  The  second  cause  of 
action  alleges  that,  in  consideration  of  allowing  Garvey  to 
close  the  window  in  the  east  wall  in  the  second  story  of 
plaintiff's  building,  Garvey  agreed  to  furnish  sujfladent 
light  by  constructing  a  skylight  in  the  plaintiff's  build- 
ing; and  the  third  cause  of  action  is  in  ejectment  to  oust 
Garvey  from  that  portion  of  the  party  wall  which  was  ex- 
tended by  him  higher  than  it  was  when  the  conveyance  was 
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made.  By  a{?rt*ement  of  the  parties  the  third  cause  of 
action  was  withdrawn  from  the  consideration  of  the  jury 
after  they  had  been  instructed  by  the  court.  There  is  no 
competent  evidence  in  the  record  to  support  a  verdict  for 
the  plaintiff  a«  to  the  second  cause  of  action,  and  the  ver- 
dict of  the  jury  was  clearly  right  upon  this  issue. 

As  to  the  fii-st  cause  of  action,  there  is  evidence  to  show 
that  the  plastering  in  the  plaintiff's  building  had  been  In- 
jured by  water  coming  through  the  roof  from  melting  snow 
at  the  time  that  the  tin  had  been  rolled  back,  but  the 
weight  of  the  evidence  shows  that  the  removal  of  the  gut- 
ters and  the  rolling  back  of  the  tin  was  done  with  the 
knowledge  and  approval  of  the  plaintiff.  Before  the  Garvey 
building  was  begun,  other  parties  had  erected  a  building 
directly  adjoining  the  plaintiff's  upon  the  south,  and  he 
had  engaged  a  man  to  change  the  slope  of  his  roof  and  tho 
direction  of  the  escape  of  water  therefrom  so  that  it  would 
not  flow  through  the  gutttTS  on  the  east  side  of  the  build- 
ing and  be  discharge<l  at  the  southeast  comer  as  before. 
The  testimony  is  conflicting,  but  we  think  the  greater 
weight  is  with  the  defendant,  and  the  jury  so  found  by 
their  verdict.  It  appears  that  the  opening  was  suffered  to 
remain  uncovered  except  by  boards  for  more  than  a  week, 
and  that  during  this  time  some  leakage  occurred,  but  it  is 
not  shown  that  the  defendant  was  to  blame  for  this  condi- 
tion of  affaire.  Whatever  damage  the  plaintiff  suffered 
seems  to  have  come  from  his  own  carelessness,  or  from  the 
failure  of  the  man  he  had  previously  employed  to  rebuild 
that  portion  of  the  roof,  and  not  from  any  wrong  upon  the 
part  of  the  defendant. 

As  to  the  instructions  complained  of,  three  of  them  bear 
upon  the  question  of  ejectment,  which  was  afterwards 
withdrawn  from  the  jury  by  agreement  of  the  parties.  We 
see  no  error  in  instruction  numbered  12,  which  tells  the 
jury  that  the  owner  of  a  building  has  no  right  to  collect 
or  discharge  the  rainwater  which  falls  upon  his  roof  upon 
his  neighbor's  premises.  Instruction  numbered  13,  which 
tells  the  jury  that  a  party  wall  is  in  law  a  solid  wall  with- 
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out  openings,  was  apparently  intended  to  apply  to  the  is- 
sue as  to  light.  The  plaintiff  was  not  prejudiced  by  the 
giving  of  this  instruction,  since  in  no  event  could  he  re- 
cover upon  this  issue  under  the  evidence.  We  see  no  valid 
objections  to  instruction  numbered  14.  As  to  instruction 
numbered  15,  the  language  is  somewhat  involved  and  ob- 
scure, but  the  idea  which  is  conveyed  by  this  instruction, 
in  connection  with  the  others,  is  that,  if  the  injury  to  the 
plastering  was  caused  by  a  defective  and  leaky  condition  of 
the  plaintiff's  roof,  not  created  by  the  defendant's  em- 
ployees loosening  the  same,  the  defendant  will  not  be  liabla 
This  is  a  correct  statement  of  the  law. 

Upon  the  whole  record  we  find  no  error  prejudicial  to 
the  plaintiff.  In  fact,  as  the  evidence  stood  at  the  close  of 
the  plaintiff's  case,  the  motion  of  the  defendant  to  direct  a 
verdict  might  have  been  sustained  by  the  trial  court  with- 
out error,  since  the  only  positive  testimony  that  the  con- 
dition of  the  plastering  was  caused  by  the  opening  of  the 
roof  came  from  one  of  defendant's  witnesses.  The  question 
as  to  the  l^al  right  of  one  of  the  owners  of  a  party  wall 
built  upon  land  belonging  to  the  other  owner  to  extend  the 
same  to  a  greater  height,  \\ithout  the  consent  of  the  other 
proprietor,  is  not  in  the  case  and  is  not  decided. 

We  recommjend  that  the  judgment  of  the  district  court 
be  afiBrmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AFFIRME2D. 
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Obobob  J.  Woods  ett  al.  v.  Lincoln  Gas  &  Elbotrio  Light 

Company. 

Filed  Octobeii  5, 1905.      No.  13,905. 

L  Taxation:  Valuation  bt  Assessor:  Pbesumption.  The  valuation  of 
property  made  by  the  proper  assessing  officer  is  presumed  to  be 
correct,  and  the  burden  is  upon  those  attacking  the  same  before 
the  board  of  equalization  to  show  that  it  should  be  assessed  at  a 
higher  rate. 

2.  The  findings  of  a  board  of  equalization  must  be  so  manifesUj 
wrong  that  reasonable  minds  could  not  differ  thereon  before  UiiB 
court  will  disturb  them.  Field  v.  Lincoln  Traction  Oo.^  anUt 
p.  418. 

Brbob  to  the  district  court  for  Lancaster  county:  Ed- 
ward P.  Holmes,  Judge.    Affirmed. 

Allen  W.  Field  and  A.  8.  TibhetSj  for  plaintiffs  in  error. 

H.  F.  Rose  and  E.  G.  Strode,  contra. 

Lbtton,  0. 

This  is  a  proceeding  in  error  to  review  IJie  judgment  of 
the  district  court  for  LancastcT  county  in  affirming  the 
action  of  the  city  council  of  the  city  of  Lincoln,  sitting  as 
a  board  of  eiiualization,  in  assessing  the  value  of  the  pe^ 
sonal  property  of  the  Lincoln  Gas  &  Eh^ctric  Light  Com- 
pany for  the  year  1902.  The  manager  of  the  company 
made  a  return  to  the  assessor  that  the  value  of  its  per- 
sonal property  was  f  175,000.  This  was  increased  by  the 
tax  commissioner  of  the  city  to  $300,000.  Objections 
were  filed  to  this  assessment  with  the  board  of  equaliza- 
tion and  a  hearing  had  thereon.  The  board  of  equaliza- 
tion found  that  the  value  as  fixed  by  the  tax  commissioner 
was  correct,  and  the  district  court  found  no  error  in  the 
proceedings. 

At  the  outset  of  the  discussion  we  deem  it  advisable 
to  say  that  this  court  will  not  usurp  the  functions  of  the 
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tribunals  created  by  law  for  ascertaining  tbe  fair  cash 
value  of  property  for  taxation,  and  will  not  constitute 
itself  a  taxing  board  or  board  of  equalization.  It  will 
examine  the  errors  assigned  in  the  proceedings  of  the 
district  court  in  the  same  manner  and  to  the  same  ex- 
tent as  in  other  error  prdceedings,  and  the  same  presump- 
tions will  be  applied  as  in  other  cases.  If  the  evidence  is 
sufficient  to  support  the  judgment  of  the  inferior  tribunal 
it  will  not  be  disturbed,  even  though  our  view  of  its 
effect  should  differ  from  that  of  the  board  of  equaliza- 
tion^ 

A  number  of  errors  were  made  in  the  admission  of 
evidence  before  the  board  of  equalization,  but  in  the  view 
we  take  of  this  case  it  is'  needless  to  discuss  them.  The 
main  question  in  the  case  is  whether  or  not  sufficient 
evidence  was  introduced  before  the  board  of  equaliza- 
tion to  warrant  that  body  in  changing  or  modifying  the 
aflseesed  valuation  returned  by  the  tax  commissioner.  We 
have  said  that  a  verdict  will  not  be  set  aside  on  the 
ground  of  want  of  sufficient  evidence  to  support  it,  un- 
less the  want  is  so  great  as  to  show  that  the  verdict  is 
manifestly  wrong  (Sycamore-Marsh  Harvester  Co  v 
Grundrad,  16  Keb.  529) ;  and  so  with  the  findings  of  the 
board  of  equalization,  these  must  be  so  manifestly  wrong 
that  reasonable  minds  could  not  differ  thereon  before 
this  court  will  disturb  them.  Field  v.  Uncoln  Traction 
Co.,  ante,  p.  418.  The  valuation  made  and  returned  by 
the  tax  commissioner  is  presumed  to  be  correct,  and  the 
burden  was  upon  the  complainants  before  the  board  of 
equalisation  to  show  that  the  property  of  the  corporation 
should  have  been  assessed  at  a  higher  rate. 

The  evidence  which  was  relied  upon  by  the  complain- 
ants consisted  mainly  of  certain  facts  with  reference  to 
bond  issues  made  by  the  company.  It  seems  that  the 
present  corporation  was  formed  as  the  result  of  a  re- 
organization of  the  persons  interested  in  a  former  cor- 
pjoration  named  the  Lincoln  Gas  &  Electric  Company; 
that  an  issue  of  bonds  and  capital  stock  of  this  company 
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was  8urronder(Ml  at  a  discoimt  to  a  roorganization  com- 
mittee, who  issiKHl  bonds  and  Htock  of  the  ppt^sent  cor- 
poration in  lieu  th(»reof.  There  are  now  outstanding 
bonds  of  this  company  to  the  par  value  of  fl,052,000. 
The  testimony  upon  this  branch  of  the  case  offers  no 
definite  basis  upon  which  to  estimate  the  actual  value  of 
the  personal  property  of  the  corporation.  The  defend- 
ant introduced  tc^stimony  with  reference  to  the  value  of 
certain  stocks  of  merchandise  in  the  city  of  Lincoln  for 
the  purpose  of  comparison,  and  also  testimony  as  to  the 
amount  it  would  cost  to  replace  the  entire  property  of  the 
corporation  within  the  city.  But,  taking  the  whole  evi- 
dence tog(4her,  there  is  not  sufficient  data  furnishecl  by 
either  party  ui)on  which  to  base  "a  reasonable  estimate  of 
the  value  of  this  projx^rty.  This  being  the  case,  the  deter- 
mination made  by  tlu*  tax  commissioner  and  the  board  of 
equalization  must  stand. 

It  may  be  said  that  the  principal  officers  of  this  cor- 
poration are  nonresi(l(*nts  of  the  state;  that  the  books 
and  papers  from  which  accurate  knowledge  might  be  ob- 
tained of  the  cost  or  value  of  the  plant  were  not  within 
the  jurisdiction  of  the  board  of  equalization,  and*  that 
the  resident  officers  bi^rayi^  a  remarkable  degree  of  igno- 
rance witli  n^ference  to  the  corporate  affairs.  The  errors 
committed  in  th(*  admission  of  evidence  were  not  preju- 
dicial to  the  c(mii)hunants,  since,  taking  all  the  evidence 
that  was  furnished  in  the  case,  there  is  not  sufficient  to 
justify  this  court  in  reversing  the  judgment  of  the  district 
court. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  CJourt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 
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W.  T.  Tbbtzesl  v.  Davidson  Brothers  MARBI4B  Company. 

FiUED  OCTOBBB  6,  1905.    No.  18,921. 

Sales:  Action.  Certain  goods  shipped  by  the  plaintiff  to  a  banknipt 
were  stopped  In  transit  An  order  upon  the  carrier  was  then 
given  by  the  plaintiff's  agent  to  the  defendant,  whereby  defend- 
ant obtained  the  goods  and  used  them  In  his  business.  Held,  that 
under  the  circumstances  there  was  an  implied  contract  upon  his 
part  to  pay  the  plaintiff  the  fair  market  value  of  the  goods*  which 
could  be  enforced  by  an  action  on  the  contract.    * 

Error  to  the  district  court  for  Pouglas  county:    Irvino 
P.  Baxter,  Judge.  Affirmed. 

B.  F.  Thomas  and  E.  R.  Duffie,  for  plaintiflE  in  error, 

Richard  8.  Eorton,  contra. 

Lbtton,  C.  "'1 

This  is  an  action  for  goods  sold  and  delivered.  The 
plaintiflP  is  a  corporation  doing  business  in  Chicago  as  a 
wholesale  marble  dealer,  and  the  defendant  is  in  the  marble 
business  in  Council  Bluflfs.  In  September,  1900,  the  plain- 
tiff shipped  to  one  W.  E.  Lewis,  who  was  then  in  the 
marble  business  in  Council  Bluflfs,  the  goods  the  price  of 
which  it  is  sought  to  recover.  Before  the  goods  reached 
Council  Bluflfs,  Lewis  failed  and  went  into  bankruptcy. 
The  goods  were  stopped  in  transit  by  the  plaintiflf,  acting 
through  one  Benjamin,  an  attorney  of  Council  Bluflfs. 
While  they  were  lying  in  the  hands  of  the  railroad  com- 
pany at  Council  Bluflfs,  together  with  two  other  shipments 
made  to  Lewis  at  an  earlier  date,  Benjamin  testifies  Teetzel 
was  at  his  ofljce,  and  that  he  gave  Teetzel  copies  of  cer- 
tain bills  of  goods  he  was  notified  were  at  the  depot;  that 
Teetzel  agreed  to  take  the  goods  and  pay  for  them,  but  the 
price  was  not  definitely  agreed  upon,  and  that  he  gave 
Teetzel  an  order  on  the  railroad  company  for  the  marble 
shipped  by  plaintiflf  to  Lewis.  Lewis  testifies  that  Teetzel 
37 


530  NEBRASKA  REPORTS.  [Vol.  74 


Teetzol  v.  DaTidaon  Bros.  Marble  Ca 


paid  the  freight  on  all  the  marble  shipptHl  him,  took  it  from 
the  railroad  station  and  used  it  in  his  business,  and  that  he 
was  with  Teetzel  and  his  employees  when  this  was  done. 
Teetzel  denies  that  he  bought  this  shipment  of  marble.  He 
testifies  that  he  did  buy  from  Benjamin  two  other  bills  that 
had  been  shippeil  to  Lewis,  and  paid  for  those.  He  fut: 
ther  testifies  that  this  lot  of  marble,  or  a  part  of  it,  was 
taken  to  his  place*  by  his  drayman  Rridenberg;  that  his 
men  did  some  work  on  it  under  the  direction  of  his  fore- 
man, but  that  this  was  done  for  Lewis;  that  the  goods 
were  taken  from  the  railroad  company  by  T^ewis,  and 
shipped  out  by  him,  and  the  work  upon  the  marble  paid 
for  by  Lewis.  Upon  this  conflicting  evidence  the  jury 
found  for  the  plaintiff,  and  there  is  sufficient  evidence  to 
support  the  venlict. 

Error  is  assigncnl  as  to  the  exclusion  of  certain  exhibits. 
These  exhibits  all  ivfiT  to  the  other  two  bills  of  goods  shipped 
to  Lewis  and  taken  and  paid  for  by  Teetzel.     Teetzel  testi- 
fied that  he  bouglit  and  paid  for  those  goods,  and  that  they 
did  not  include  those  the  price  of  which  is  sued  for  in  this 
action,  Avhich  is  not  disputcMl  by  the  plaintiff.   While  the 
admission  of  these  papei's  might  have  been  proper,  yet  the 
defendant  could   not  be  prejudiced  by   their  exclusion, 
since  there  was  no  dispute  over  the  matter  they  evidenced. 
The  instructions  are  comi)lained  of  as  being  based  upon 
the  theory  that  there  was  a  cimtract  of  sale  between  the 
parties,  while  no  such  contract  was  proved.     The  order 
upcm  the  railroad  c<)iii])auy  given  to  TeiHzel  by  Benjamin 
was  to  deliver  to  him  "the  marble  which  was  shipixHl  by 
Davidson  Bros.  Marble  Company  to  W.  E.  Lewis.'-     It  is 
admittcMl  in  d(»f(»ndant's  l>rief  that  if  Teetzel  used  this  order 
to  obtain  the  goods  the  i)rice  of  which  is  su<xl  for,  even  if 
they  were  not  inclu<led  in  the  contract  of  sale,  he  would 
be  liable  for  their  value,  but  it  is  said,  "not  on  a  contract, 
but  in  tort   for  a  conversion."     The  plaintiff,  however, 
might  waive  the  tort  and  sue  upon  th(»  implied  contract  of 
sale,  which  is  what  it  has  done  in  this  case.     When  the 
defendant  obtained  possession  of  the  goods  by  virtue  of  the 
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order,  there  was  an  implied  agreement  upon  his  part  to  pay 
the  plaintiff  the  reasonable  and  fair  market  value  of  the 
same.  This  value  was  proved  at  the  trial,  and  upon  this 
implied  contract  the  instructions  were  based.  We  find 
nothing  prejudicial  to  the  defendant  in  the  record,  and 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Ambs  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibichd. 


Tootlb-Wbakmt  Millinbrt  Company,  appellant,  v,  E. 
w.  billingslby,  trustee,  appellee. 

Fdubd  Gotobeb  6, 1906.    No.  13,928. 

1.  Judgment:  Equitt:  Neguoenob.    A  court  of  equity  wlU  not  relleye 

against  a  Judgment  obtained  against  a  party  by  reason  of  the 
negligence  of  bis  attorney. 

2.  Absence  of  Beporter:  Review.    If  a  party  desires  to  complain  of  tbe 

absemce  of  tbe  official  reporter,  be  sbould  call  tbe  attention  of  tbe 
trial  court  thereto,  obtain  a  ruling,  and  if  forced  to  trial  wltbout 
tbe  reporter  preserve  bis  exceptions. 

8.  Appearance.  If  a  party  wbo  contends  tbat  a  court  baa  too  Jurisdic- 
tion over  bis  person  files  a  motion  for  a  new  trial,  be  tbereby  con- 
cedes tbat  tbe  court  bas  power  to  act,  and  wUl  not  be  afterwards' 
beard  to  assert  tbe  contrary. 

4.  Bankruptcy:  Set-Off.  A  party  against  wbom  a  Judgment  bas  been 
rendered  in  favor  of  tbe  trustee  of  a  bankrupt  may,  by  proper 
proceedings  in  equity,  be  allowed  to  offiset  against  tbe  same  a 
claim  allowed  in  its  favor  against  tbe  bankrupt  in  tbe  bank- 
ruptcy proceedinga 

Appeal  from  the  district  court  for  Lancaster  conntj: 
Edward  P.  Holmes,  Judge.  Affirmed  and  remanded  with 
directions. 
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Wihon  d  Brown,  for  appellant 
Joseph  E.  Philpott,  contra. 

Lbiton,  a 

This  is  an  appeal  from  an  equitable  action  instituted  by 
the  appellant  in  the  district  court  for  Lancaster  county 
to  obtain  a  new  trial  in  a  certain  cause  pending  in  that 
court,  and  in  which  judgment  was  entered  on  the  2d  day 
of  April,  1903,  against  the  appellant  and  in  favor  of  L. 
W.  Billingsley,  trustee.  In  January,  1900,  the  appellant 
filed  in  the  district  court  for  Lancaster  county  his  petition 
against  the  Globe  Savings  Bank,  and  certain  sureties 
upon  a  bond  given  to  the  state  of  Nebraska  to  pay  the 
debts  of  said  savings  bank,  and  against  Sadie  E.  Puckett. 
The  petition  allied,  in  substance,  that  Sadie  E.  Puckett 
had  deposited  certain  money  in  said  savings  bank;  that 
she  had  assigned  her  passbook  and  account  to  the  Tootle- 
Weakley  Millinery  Company;  that  the  bank  was  insolvent, 
and  that  the  sureties  were  liable  for  the  amount  of  the 
deposit  After  this  petition  was  filed,  Sadie  E.  Puckett 
was  adjudged  a  bankrupt,  and  L.  W.  Billingsley  was  ap- 
pointed as  trustee  of  her  estate.  On  May  8,  1902,  the 
trustee  obtained  leave  to  file  an  answer  and  crossrpetition 
to  the  petition  of  the  Tootle- Weakley  Millinery  Company, 
within  ten  days.  On  February  3,  1903,  without  further 
leave  of  court,  Billingsley,  trustee,  filed  an  answer  and 
cross-petition.  The  cross-petition  allied  that  the  pass- 
book was  the  property  of  Sadie  E.  Puckett;  that  it  came 
into  the  possession  of  the  Tootle- Weakley  Millinery  Com- 
pany without  her  knowledge  or  consent;  allied  a  demand 
for  its  return,  and  refusal;  that  it  was  of  the  value  of 
|500;  and  prayed  judgment  for  its  value.  No  notice  of 
the  filing  of  this  cross-petition  was  served  upon  the  ap- 
pellant, but  on  March  10  the  plaintiff  was  given  five  days 
to  plead  to  the  same.    On  the  19th  of  March  the  default  of 
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the  plaintiflf  to  the  <!ross-petition  was  entered;  and  the 
record  recites  that  on  the  2d  day  of  April,  1903,  the  par- 
ties appeared  by  their  attorneys,  a  trial  had-  to  the  court 
without  the  intervention  of  a  jury,  the  same  being  waived 
by  agreement  in  open  court;  and  a  finding  in  favor  of 
Billingsley,  trustee,  upon  the  cause  of  action  set  forth  in 
the  cross-petition  was  made,  and  a  judgment  for  1532.64 
was  rendered  against  the  plaintiflf.  The  next  day,  during 
the  same  term  of  court,  a  motion  for  a  new  trial  was  filed 
by  W.  T.  Stevens,  acting  as  attorney  for  the  plaintiff,  al- 
leging, as  grounds  therefor,  that  the  court  was  without 
jurisdiction  over  the  plaintiflf;  that  no  service  of  process 
was  had  upon  the  cross-petition;  that  the  judgment  was 
rendered  without  notice  and  after  the  jury  was  discharged; 
alleging  the  usual  grounds  that  the  judgment  was  con- 
trary to  law,  and  to  the  evidence,  etc. ;  and,  further,  that 
the  defendant  was  guilty  of  fraud  and  deception  in  her 
testimony.  This  motion  for  a  new  trial  was  overruled, 
and  the  court  adjourned  April  6, 1903.  The  plaintiflf  was 
given  40  days  to  prepai^e  a  bill  of  exceptions.  An  applica- 
tion was  made  to  the  court  to  prepare  a  bill  of  exceptions 
within  this  time,  but  it  appears  that  no  notes  of  the  evi- 
dence were  taken  at  the  trial  and  the  plaintiflf  was  unable 
to  procure  such  bill. 

The  appellant  contends  that  the  default  judgment  was 
rendered  without  jurisdiction.  The  record  shows  an  ap- 
pearance by  its  attorneys  at  the  time  of  the  trial,  and 
active  participation  therein  by  the  agreement  to  waive  a 
jury.  It  18  alleged,  however,  that  these  allegations  are 
untrue.  Even  if  so,  the  duly  authorized  attorney  for  the 
appellant  appeared  in  court  the  next  day  and  filed  a  mo- 
tion for  a  new  trial,  which  motion  was  acted  upon  by  the 
court,  and  exception  taken.  Having  invoked  the  powers 
of  the  court  to  set  aside  the  default  judgment,  the  appel- 
lant thereby  admitted  its  jurisdiction.  It  cannot  consist- 
ently say  that  the  court  had  no  jurisdiction  in  the  pro- 
ceedings, and  at  the  same  time  pray  for  the  exercise  of  its 
powers  for  its  own  benefit.    The  appearance  made  by  the 
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attorney  at  this  time  gave  jurisdiction  as  to  the  entire 
proceedings.    Fish  v.  Thorp,  60  Neb.  713. 

Appellant's  second  contention  is  that  there  was  no  en- 
dence  to  support  the  judgment  This  point  could  prop- 
erly have  been  raised  upon  error  proceedings  from  the 
original  judgment,  and  offers  no  reason  for  granting  a 
new  trial  by  a  court  of  equity. 

Appellant's  third  contention  is  that  the  plaintiff  had  an 
absolute  right  to  depend  upon  the  official  reporter  to  take 
the  eyidence,  and,  when  called  upon,  to  prepare  a  bill  of 
exceptions.  The  evidence  shows  that  W.  T.  Stevens,  the 
attorney  for  the  plaintiff,  knew  of  the  order  made  by  the 
court  giving  the  plaintiff  leave  to  answer  the  cross-peti- 
tion. The  record  shows  that  he  was  present  at  the  time  of 
the  triaL  It  is  true  the  petition  alleges  that  this  entry  is 
Incorrect  and  that  no  attorney  was  present,  but  we  are 
compelled  to  accept  the  record  as  true  in  this  proceeding. 
If  any  mistake  was  made  by  the  clerk,  the  plaintiff  should 
have  applied  to  the  court  und^  the  provisions  of  sections 
602  et  seq.  of  the  code  to  have  the  same  corrtcted 
so  as  to  show  the  facta  It  would  establish  an  evil 
precedent  if  we  should  permit  the  records  of  the  dis- 
trict court  to  be  corrected  by  proceedings  in  equity 
to  obtain  a  new  trial  If  the  record  could  be  con- 
tradicted in  a  proceeding  of  this  nature,  no  faith  could 
be  placed  in  the  verity  and  finality  of  judicial  proceedings, 
until  the  time  fixed  by  the  statute  of  limitations  to  bring 
such  actions  had  expired.  The  remedy  provided  by  the 
statute  for  such  corrections  is  ample  and  there  is  no  rear 
son  why  it  should  not  be  followed.  If  the  plaintiff  was 
present  at  the  trial,  the  absence  of  the  official  reporter 
should  have  been  called  to  the  attention  of  the  court,  and, 
if  an  order  for  his  attendance  was  refused,  that  fact  should 
have  been  preserved  in  the  record.  We  have  held  that  a 
party  is  justified  in  relying  upon  the  court  reporter  for  a 
transcript  of  the  oral  proceedings  at  the  trial,  and  that 
if,  without  fault  on  his  part,  such  transcript  cannot  be 
furnished  nor  a  bill  of  exceptions  prepared,  a  court  of 
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equity  will,  in  a  proper  case,  grant  a  new  trial.  In  this 
case  Mr.  Stevens  testifies  that  the  judge  spoke  to  him 
about  this  cross-petition  in  the  court  house,  and  that  he 
told  him  it  was  doubtful  whether  he  would  make  any  fur- 
ther appearance.  He  thinks  this  was  just  before  judgment 
waa  entered,  and  the  testimony  of  Judge  Frost  and  of  Mr. 
Philpott  shows  that  Mp.^  Stevens  was  aware  that  an 
effort  would  be  made  to  obtain  a  judgment  against  his 
clients  upon  the  cross-petition  during  that  term  pf  the 
court,  which  was  just  about  to  expire.  It  is  a  settled 
principle  of  law  that  a  court  of  equity  will  not  relieve 
against  a  judgment  obtained  against  a  party  by  reason  of 
the  negligence  of  his  attorney.  Funk  v.  Kansas  Mfg.  Co., 
53  Neb.  450;  8cott  v.  Wright ^  50  Neb.  849 ;  Losey  v.  Neidig, 
52  Neb.  167.  If  the  appellant's  attorney  was  present  at 
the  trial  and  did  not  object  to  the  absence  of  tlie  official 
reporter,  he  cannot  now  seek  a  new  trial  upon  that  ground. 
It  was  his  duty  to  call  the  attention  of  the  trial  court 
thereto,  to  obtain  a  ruling,  and,  if  adverse,  to  preserve  his 
exceptions.  As  the  record  now  stands,  it  appears  that  the 
attorney  failed  to  do  this,  and  hence  is  in  no  position  to 
urge  it  to  a  court  of  equity  as  ground  for  a  new  trial.  The 
fact  may  be  that  he  was  not  present,  but  as  to  this  we  are 
concluded  by  the  record  as  it  now  stands. 

The  appellant  prays  for  alternative  relief,  and  asks,  if 
it  is  held  that  it  ig  not  entitled  to  a  new  trial  and  the 
judgment  is- not  set  aside,  that  it  may  be  allowed  to  set  off 
against  the  judgment  a  balance  remaining  unpaid  upon 
its  allowed  claim  against  the  estate  of  Sadie  E.  Puckett. 
It  argues  that  this  claim  was  allowed  in  the  bankruptcy 
proceedings;  that  this  allowance  is  of  the  nature  of  a 
judgment,  and  that  it  is  peculiarly  within  the  province  of 
a  court  of  equity  to  set  off  one  judgment  against  another. 
It  appears  that  the  appellant  filed  its  claim  in  the  bank- 
ruptcy proceedings  for  the  sum  of  $2,293.60,  which  claim 
was  allowed.  This  debt  was  secured  by  a  mortgage  upon 
certain  real  estate.  Foreclosure  proceedings  were  after- 
wards had^  which  resulted  in  a  sale  of  the  land  and  the 
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payment  of  12,000  upon  the  debt  There  is  still  unpaid 
on  the  allowed  claim  an  amount  which,  together  with 
interest,  exceeds  the  amount  of  the  judgment. 

It  has  been  urged  that  this  is  not  the  forum  in  which 
the  appellant  can  have  relief,  but  that  it  should  be  re- 
ferred to  the  bankruptcy  court,  which  alone  has  jurisdic- 
diction.  At  the  time  of  the  hearing  upon  the  allow  ance 
of  the  appellant's  claim  in  the  bankruptcy  court,  the 
claim  made  by  Mrs.  Puckett  against  the  appellant  for  the 
conversion  of  her  passbook  and  money  was  not  urged  by 
her  or  her  trustee  as  a  ground  of  set-off  against  the  ap- 
pellant's claim.  That  court  therefore  could  not  act  upon 
it,  even  if  it  had  possessed  jurisdiction  to  pass  upon  the 
validity  of  an  unliquidated  claim  for  damages.  Nor  can 
appellant  at  this  time  be  given  any  relief  in  the  bank- 
ruptcy court,  since  its  claim  stands  in  the  same  condition 
as  that  of  other  creditors  It  is  adjudicated,  and  nothing 
remains  to  be  done  with  it  except  to  apportion  to  it  its 
pro  rata  share  of  the  assets  of  the  bankrupt  estate.  With 
the  judgment  the  case  is  different;  unless  the  set-off  is 
allowed,  the  appellant  will  be  compelled  to  pay  the  whole 
amount  of  the  judgment,  and  to  receive  in  return  upon  its 
allowed  claim  only  a  small  percentage  of  what  is  due  to 
it  from  the  bankrupt.  The  allowance  of  the  appellant's 
claim  against  the  b^mkrupt's  estate  has  all  of  the  finality 
of  a  judgment.  We  have,  then,  two  adjudicated'  demands, 
one  in  favor  of  the  bankrupt's  estate  and  one  against  it. 
We  have  held  that  the  appellant  is  not  entitled  to  a  new 
trial,  and  the  case,  as  it  now  stands,  is  a  suit  in  equity  to 
set  off  one  judgment  against  another.  This  is  the  usual 
and  ordinary  manner  of  obtaining  relief  of  this  nature. 
It  is  not  in  every  case  that  a  court  of  equity  will  set  off 
mutual  demands  which  are  distinct  and  independent  of 
each  other,  but  the  insolvency  of  one  party  is  a  circum- 
stance which  strongly  appeals  to  a  court  of  conscience  to 
apply  the  rule.  If  the  result  of  the  refusal  would  deprive 
one  party  of  his  property  for  the  benefit  of  others  to  whom 
he  is  under  no  obligation,  this  will  justify  the  granting  of 
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the  relief  prayed.  Boyer  v.  Glarkj  3  Neb.  161;  Wilbur  v. 
Jeep,  37  Neb.  604;  Richardson  v.  Doty,  44  Neb.  73.  The 
instant  ease  is  a  strong  one  for  the  application  of  the  rule. 
Considering  the  nature  of  the  claim  for  which  the  judg- 
ment was  rendered^  the  facts  as\o  the  manner  of  its  ren- 
dition, and  the -entire  situation  of  the  parties,  it  seems 
clear  to  us  that  equity  demands  that  the  appellant  should 
be  permitted  to  set  off  the  balance  due  it  upon  its  allowed 
claim  against  the  judgment. 

As  to  the  contention  that  the  matter  should  be  deter- 
mined by  the  bankruptcy  court,  and  not  by  this  court,  the 
rule  is  that  the  party  desiring  the  set-off  must  move  in  the 
court  where  the  judgment  against  him  was  recovered,  be- 
cause that  is  the  court  that  controls  the  judgment.  Black, 
Judgments,  sec.  1,002.  It  is  also  true  that  suits  to  set  off 
a  judgment  of  one  court  against  the  judgment  of  another 
are  equitable  in  their  nature,  and  usually  must  be  brought 
in  a  courts  of  chancery.  Thrall  v.  Omaha  Hotel  6o.,  6 
Neb.  295;  Stenherg  v.  State,  48  Neb.  299.  It  is  another 
elementary  rule  that,  where  a  court  of  chancery  has  ob- 
tained jurisdiction  of  a  controversy  for  certain  purposes, 
it  will  retain  the  same  until  full  justice  and  equity  have 
been  done  between  the  parties.  Why  should  the  appellant 
be  compelled  to  have  recourse  to  another  court  to  obtain 
relief  which  the  present  forum  has  full  power  to  grant? 
No  good  reason  has  been  assigned,  and  we  think  none  can 
be  given. 

We  recommend  that  the  judgment  of  the  district  court 
be  afBrmed  so  far  as  the  refusal  to  grant  a  new  trial  is 
concerned,  but  that  the  cause  be  remanded,  with  directions 
to  the  district  court  to  ascertain  the  amount  due  the  ap- 
pellant upon  its  allowed  claim  and  to  set  off  the  same 
against  the  judgment 

Ambs  and  Oldham,  CO.,  concur. 

•'  -  .  •   '  *   ^  •     -      , 

By  the  Court :   For  the  reasons  stated  In  the  foregoing 

opinion^  the  judgment  of  the  district  court  is  af&rmed  so 
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far  as  the  refusal  to  grant  a  new  trial  is  concerned,  and 
the  cause  is  remanded,  with  directions  to  the  district 
court  to  ascertain  the  amount  due  the  appellant  upon  its 
allowed  claim  and  to  set  off  the  same  against  the  judg- 
ment ' 

Judgment  aooobdingly. 


P.  W.  PiTOH  V.  Euclid  Martin,  Aministratob. 

Fjlkd  Ooiobeb  6,  1905.    No.  13,987. 

1.  Oontraot:  CkmrnniANCB  of  Ssrvioes.    If  a  contract  of  employment  by 

the  year  has  been  entered  Into  for  a  definite  period,  continued 
service  of  the  same  nature  rendered  from  year  to  year  after  thlB 
period  has  expired,  without  any  other  contract  being  shown,  will 
be  presumed  to  have  been  performed  under  the  original  contract. 

2.  Xyidenoe;  Copt  of  Aooount.    An  admission  by  a  deceased  person 

that  an  account  kept  in  a  certain  book  Is  correct  i9,  not  sufficient 
to  warrant  the  admission  in  eyidence  of  a  copy  of  tills  account  la 
another  book. 

8.  Verdict:  Evidence.  A  verdict  will  not  be  set  aside  on  the  ground  of 
want  of  sufficient  evidence  to  support  it,  unless  the  want  Is  so 
great  as  to  show  that  the  verdict  Is  manife«?tly  wrong. 

4.  Witness:  Ck)MPETENCT.  A  person  who  has  filed  a  claim  against  the 
estate  of  a  deceased  person  for  legal  services  performed  under  a 
yearly  contract  is  not  incompetent  to  testify  as  to  certain  Inde- 
pendent acts  which  he  performed  when  the  deceased. had  no  per- 
sonal connection  with  the  act»  and  as  to  which  the  deceased  did 
not  participate. 

Error  to  the  district  court  for  Douglaa  county:  Edmund 
M.  Bartlett,  Judgb.    Reversed. 

'A.  8.  Chtirchill,  for  plaintiff  in  error. 
F.  E.  OtUnea  and  E.  B.  Duffle^  contra. 

Lbtton,  O. 

In  September,  1902,  Robert  Major,  who  was  a  resident  of 
Douglas  county,  Nebraska,  died  testate  in  South  Carolina* 
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Euclid  Martin  was  appointed  administrator  of  his  estate. 
A  claim  was  filed  by  F.  W.  Fitch  in  the  county  court  for 
Douglas  county,  alleging  that  the  deceased  was  indebted 
to  him  on  account  of  professional  services  rendered  by 
him  as  an  attorney  at  law,  under  a  parol  contract  entered 
into  in  October,  1893,  for  the  employment  of  Fitch  at  the 
yearly  salary  of  $500,  and  alleging  that  on  or  about  the 
1st  day  of  January,  1895,  it  was  agreed  between  them  that 
the  compensation  should  be  $400  a  year  instead  of  f  500. 
The  claimant  further  alleges  that  services  were  performed 
under  said  contriact  during  each  year  down  to  the  death 
of  Major  on  September  13,  1902 ;  the  payment  of  a  part  of 
the  amount  claimed  in  the  lifetime  of  Major,  and  that  the 
sum  of  $3,450  is  owing  on  said  contract  from  the  estate 
of  the  deceased  to  the  plaintiff.  The  administrator  an- 
swered, denying  every  allegation  in  the  plaintiff's  petition, 
allf^ng  a  settlement  during  Major's  lifetimje,  pleading  that 
all  claims  for  services  rendered  more  than  four  years  before 
the  claim  was  filed  are  barred  by  the  statute  of  limitatioi  ^, 
and  specifically  denying  that  any  services  were  rendered 
after  October,  1898.  The  reply  denies  the  settlement,  and 
denies  payment,  except  so  far  as  stated  in  the  petition. 
Upon  the  trial,  after  the  evidence  of  both  parties  had  been 
produced,  the  district  court  instructed  the  jury  to  return 
a  verdict  for  the  defendant,  which  was  done,  and  judgment 
was  rendered  dismissing  plaintiff's  cause  of  action.  A 
number  of  errors  are  assigned,  but  it  will  only  be  necessary 
to  consider  a  few. 

The  first  error  assigned  is  that  the  court  erred  in  sus- 
taining objections  made  to  a  question  asked  the  witness 
Karbach.  Karbach  had  testified  that  in  October,  1893,  he 
heard  a  conversation  between  Major  and  Fitch  concerning 
the  making  of  a  contract  for  the  employment  of  Fitch. 
He  was  then  asked  what  that  conversation  was ;  to  which 
objection  was  made  as  immaterial  and  irrelevant,  and  for 
the  further  reason  that  any  contract  made  at  that  time 
would  be  barred  by  the  statute  of  limitations.  The  ob- 
jection was  sustained^  and  exception  taken.     Plaintiff, 
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however,  did  not  make  any  offer  to  prove  the  facts  which 
were  sought  to  be  elicited  by  the  question,  hence  is  in  no 
position  to  complain  of  this  ruling.  Alter  v.  Covey ^  45  Neb. 
508.  We  may  say,  however,  that  we  think  the  evidence 
sought  was  proper,  since,  even  if  a  contract  had  been  en- 
tered into  for  employment  by  the  year  at  a  time  beyond  the 
period  limited  by  the  statute  in  which  recovery  for  services 
might  be  had,  evidence  of  continued  service  of  this  same  na- 
ture from  year  to  year,  without  any  other  contract  being 
shown,  will  be  presumed  to  be  under  the  original  contract, 
and  it  is  proper  to  receive  such  evidence  to  furnish  the 
foundation  of  the  plaintiff^s  claim.  Kellogg  v.  Citizens 
Ins.  Co.,  94  Wis.  554,  69  N.  W.  362;  Tatterson  v.  Suffolk 
Mfg.  Co.,  106  Mass.  56;  Tallon  v.  Grand  Portage  Copper 
Mining  Co.,  55  Mich.  147;  Sines  v.  Superintendents  of  the 
Poor  for  Wayne  County,  58  Mich,^  503,  25  N.  W.  485;  Dick' 
inson  v.  Norwegian  Ploxo  Co.,  101  Wis.  157,  76  N.  W.  1108. 
It  is  next  urged  that  the  court  erred  in  sustaining  the 
objection  to  exhibit  numbered  2.  Exhibit  nUibbfered  2  is  a 
book  which  contains  a  number  of  pages  of  charges  against 
Major  made  by  Pitch  from  November,  1892,  to  June,  1902; 
the  first  entries  being  charges  for  specific  services  rendCTed, 
and  the  remaining  pages  apparently  being  memoranda  of 
professional  services  performed  each  year,  with  a  charge  of 
|400  for  each  year  up  to  the  time  of  Major's  death.  Mrs. 
Dunham,  who  was  Fitch's  stenographer,  testifies  that  Fitch 
kept  this  book  for  Major;  that  she  remembers  the  first  time 
that  Major  went  over  the  account  he  said  to  Fitch  he  would 
like  to  have  him  make  a  copy  of  it,  so  that  he  could  have 
it  to  take  with  him  whenever  he  wanted  it ;  that  Fitch  gave 
the  book  to  Major,  and  that  Major  took  it  away,  and  then 
afterwards  brought  it  back ;  that  he  had  it  once  or  twice ; 
that  when  Fitch  did  not  have  the  book  Major  had  it.  It 
is  not  contended  that  Major  ever  made  an  admission  of 
the  correctness  of  the  entries  in  this  book,  but  it  is  urged 
that  it  is  a  copy  of  another  record  which  was  introduced 
in  evidence;  that  Major  agreed  to  the  correctness  of  the 
entries  in  this  other  account  book,  and  that  consequently 
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this  was  an  admission  of  the  account  in  this  book,  and 
made  it  competent  evidence  a£i  an  admission.  These  facts, 
.if  true,  would  entitle  the  other  account  to  be  admitted  in 
evidence,  which  was  done,  but  furnish  no  ground  for  the 
admission  of  a  copy  of  that  account  The  fact  that  the  wit- 
ness does  not  testify  that  any  objection  or  complaint  was 
ever  made  by  Major  in  her  hearing  to  the  entries  in  this 
book  does  not  amount  to  the  dignity  of  an  admission  by 
Major  that  the  charges  therein  made  against  him  were 
correct,  and  we  think  that  the  puling  of  the  court  was 
proper  when  it  excluded  this  evidence. 

The  principal  error  complained  of  is  that  the  trial  court 
erred  in  directing  the  jury  to  return  a  verdict  for  the  de- 
fendant. To  determine  this  point  requires  an  examination 
of  the  evidence.  It  appears  from  the  evidence  that  Major 
and  Fitch,  prior  to  the  time  that  they  lived  in  Omaha,  had 
both  lived  in  Atlantic,  Iowa;  that  Major,  while  living  in 
Atlantic,  was  a  man  of  family,  engaged  in  the  lumber  and 
building  material  business;  that  he  was  worth  at  that  time 
from  f 50,000  to  f  70,000 ;  that  afterwards  his  wife  died,  and 
he  moved  to  Omaha,  where  he  lived  alone.  Fitch  testifies 
that  Major  was  worth  about  $50,000  when  he  came  to 
Omaha.  Major  obtained  employment  in  the  postoffice,  and 
was  apparently  classed  as  a  jaintor,  though  the  work  he 
did  was  more  in  the  nature  of  being  custodian  of  certain 
post  office  supplies.  Charles  Karbach  testifies  that  he 
first  knew  Major  in  October,  1893;  that  Fitch's  office  at 
that  time  was  on  the  fourth  floor  of  the  Karbach  Block,  of 
which  the  witness  had  charge ;  that  Major  used  to  go  fre- 
quently to  Fitch's  office,  averaging  two  or  three  calls  a 
week  for  ten  years;  that  in  1894  he  heard  a  conversation 
between  Major  and  Fitch  with  reference  to  Fitch's  em- 
ployment as  attorney;  that  in  that  conversation  Fitch 
wanted  to  charge  Major  f 500  a  year  for  services,  but 
Major  objected,  and  that  they  finally  agreed  that  it  should 
be  1500  up  to  tiie  next  year  and  f  400  a  year  from  then  on. 
He  says  that  after  that  he  was  frequently  in  Fitch's  office 
when  Major  was  talking  with  Fitch  about  lands  or  the 
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examination  of  title;  that  at  one  time  Major  went  away 
and  was  gone  for  some  time,  and  that  after  he  cawe  back 
he  would  be  up  there  two,  three  or  four  times  a- week.  He 
says  that  in  1896  he  saw  a  note*  given  by  one  Page  turned 
over  to  Fitch  by  Major,  and  that  ilajor  told  Fitch  to  col- 
lect the  note  and  take  his  fees  out  of  it.  John  A.  Meyer, 
who  was  the  janitor  in  the  Karbach  Block,  says  that  he 
was  working  on  the  elevator  in  1898;  that  Major  came 
to  see  Fitch  sometimes  every  day,  sometimes  twice  a  day 
and  sometimes  he  would  not  see  him  oftener  than  twice  a 
week.  Mrs.  Dunham  t(*stifies  that  she  began  to  work  for 
Fitch  as  his  stenographer  in  1898,  and  workcxl  for  him  in 
1901 ;  that  she  first  saw  Slajor  at  Fitch's  office  in  Novem- 
ber, 1898,  and  at  that  time  Fitch  was  looking  up  taxes  and 
abstracts  and  deeds  to  real  estate  for  Major;  that  one  day 
she  heard  a  conversation  between  a  man  namtnl  Siltz  and 
Major  with  reference  to  some  property;  that  Siltz  made  a 
remark  which  she  did  not  hear,  but  she  heard  Major  say 
in  reply:  "No,  I  am  paying  Fitch  $400  a  year  for  my 
work,  and  it  is  right  that  he  should  do  this."  She  further 
testifies  that  she  has  seen  Major  and  Fitch  go  over  their 
book  account  in  the  book  marked  exhibit  numbered  1  on 
pages  77  and  78 ;  that  after  they  had  been  looking  over  the 
account  together  in  December,  1898,  Fitch  collected  some 
money  for  Major;  that  Major  paid  Fitch  $50  of  it,  and  told 
him  to  give  him  credit  for  that  on  his  account.  She  fur- 
ther testifies  that  she  heard  a  conversation  in  which  Major 
gave  Fitch  the  Page  note,  but  that  Fitch  did  not  get  the 
money  on  this  note,  and  he  gave  it  back  to  Major,  and 
Major  told  him  to  charge  it  up  to  his  account;  that  he  ex- 
pected some  money  pretty  soon  from  his  brother's  estate, 
and  he  would  settle  up  with  Fitch ;  that  Major  went  south 
about  the  first  of  July,  1899,  was  gone  until  November, 
1900,  and  that  Major  wrote  Fitch  while  he  was  gone.  She 
testifies,  further,  as  to  several  trips  made  by  Fitch  for 
Major.  On  cross-examinaticm  as  to  the  account  she  testi- 
fies that  Major  want(»<l  to  sec*  it,  and  sajd  that  as  far  as  he 
knew  everything  appeared  all  right.     She  could  not  say, 
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however,  whether  it  was  on  page  77  op  some  other  page, 
but  knows  it  was  in  the  same  book.  John  P,  Finley,  who 
had  an  office  in  the  Earbach  Block,  testifies  that  he  knew 
of  Fitch  doing  business  for  Major;  that  he  saw  Major  in 
Batch's  office  frequently.  Robert  Herrick  testifies  that  be- 
fore Major  received  his  inherita ir(*  from  his  brother  he 
owned  a  number  of  vacant  lots  and  other  property  that 
wa«  of  no  great  value;  that  from  1894  on  Major  was  buy- 
ing and  selling  property  and  trading ;  that  he  was  in  Her- 
rick^s  office  nearly  every  day  for  two  years;  that  he  looked 
up  titles  and  abstracts  for  him,  and  that  he  now  has  a 
claim  against  the  estate  for  this  work;  that  Major  did  a 
good  deal  of  outside  business  that  he  did^ot  know  any- 
thing about;  that  in  1899  Major  received  property  from 
Us  brother^s  estate.  The  witness  testifies  that  he  learned 
from  Major  that  Fitch  had  this  claim  against  him ;  that  he 
learned  this  before  Major  went  south  and  before  he  in- 
herited this  money.  W.  R.  Buck  was  acquainted  with 
Fitch  and  Major,  and  testifies  that  at  one  time  he  showed 
Major  some  property  which  he  was  trying  to  sell  him; 
that  he  told  Major  he  would  furnish  an  abstract,  and  let 
his  attorney  look  it  over  and  see  whether  it  was  all  right  or 
not;  and  that  Major  said  that  Fitch  looked  after  his  ab- 
stract business  and  all  that  kind  of  thing — all  his  trans- 
actions. This  was  in  October  or  November,  1901.  He 
testifies,  further,  that  he  had  often  seen  Major  in  Fitch's 
office,  and  other  witnesses  testify  that  they  often  saw 
Major  and  Fitch  together  at  Fitch's  office.  Mr.  Hutchi- 
son testifies  that  he  had  known  Major  for  27  years;  that  in 
the  last  part  of  1898  he  tried  to  sell  Major  a  house  and  lot 
adjoining  his  own ;  that  he  had  a  conversation  with  him 
in  regard  to  selling  the  property,  and  that  in  the  course 
of  the  conversation  Major  said  that  he  was  paying  Fitch 
f400  a  year  to  do  his  business.  This  witness  came  from 
the  same  place  as  Fitch  and  Major,  had  known  Fitch  since 
he  was  a  boy,  and  knew  INfajor  as  a  lumber  dealer  in  At- 
lantic. He  said  he  would  often  find  Major  in  Fitch's 
office.    Exhibit  numbered  1,  which  was  admitted  in  evi- 
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dence,  consists  of  two  pages  of  a  book  of  account.  The 
entries  from  1894  to  1902^  inclnsive,  consist  of  one  entry 
for  each  year  in  the  form  of  a  summary  of  services  per- 
formedy  with  a  single  charge  of  |400  for  each  year's  serv- 
ices. The  defendant  introduced  evidence  to  show  that 
Major  left  a  large  number  of  papers  among  his  effects,  in 
none  of  which  was  there  any  reference  to  Pitch  or  any- 
thing whatever  regarding  Fitch.  The  administrator  testi- 
fies that  Fitch  came  to  him  andtold  him  that  if  he  was  em- 
ployed as  attorney  for  the  estate  he  would  present  no 
claim,  but  this  is  denied  by  Fitch.  Other  testimony  was 
introduced  tending  to  prove  that  up  to  the  time  that 
Major  received  ihe  property  from  his  brother's  estate  he 
had  very  little  property,  mostly  vacant  lots  or  wild  lands 
in  western  Nebraska,  all  of  which  was  of  little  value;  that 
he  was  employed  in  the  post  office  during  all  this  time,  and 
that  it  was  necessary  for  him  to  be  there  practically  all  the 
time  that  the  post  office  was  open.  Certain  other  evidence 
was  received  as  to  whether  the  books  of  accouiit  offered  at 
this  trial  were  introduced  in  evidence  in  the  county  court 
at  the  hearing  before  the  county  judge.  As  to  this  there 
was  a  conflict  of  testimony. 

The  administrator  urges  that,  this  being  a  claim  against 
the  estate  of  a  deceased  person,  it  should  be  carefully 
scrutinized  and  only  admitted  upon  very  satisfactory 
proof,  and  that  there  is  no  satisfactory  proof  whatever  of 
a  single  service  rendered  the  deceased  by  the  claimant  as 
his  attorney  during  the  entire  period  he  asserts  his  em- 
ployment continued.  In  this  connection  his  counsel  have 
ably  discussed  in  the  briefs  and  oral  argument  the  weight 
and  credibility  of  the  evidence,  have  pointed  out  incon- 
sistencies between  the  testimony  of  the  witnesses  E:arbach 
and  Mrs.  Dunham,  and  have  called  the  attention  of  the 
court  to  the  improbability  of  other  facts  which  have  been 
testified  to  by  the  plaintiff's  witnesses.  These  considera- 
tions were  proper  to  have  been  urged  to  a  jury,  and  might 
have  great  weight  in  affecting  the  minds  of  the  jurors  as  to 
the  justness  of  the  claim.    Granting,  however,  all  that  has 
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been  urged  in  this  connection,  the  fact  remaijis  that  there 
is  evidence  which  tends  at  least  to  support  a  part  of  plain- 
tiff's case.  We  have  testimony  that  a  contract  was  made 
between  Major  and  Fitch  for  legal  services  to  be  per- 
formed for  an  annual  compensation  of  ?J:00.  We  have 
testimony  that  Fitch  performed  some  sei'vices ;  that  Major 
told  several  parties  that  Fitch  was  his  attorney  and  at- 
tended to  his  business,  and  one  witness  testifies  that  Major 
told  him  he. was  paying  Fitch  $400  a  year  to  act  as  his 
attorney.  It  is  true  there  are  inconsistencies  between  the 
stories  of  different  witnesses,  and  that  th(n*e  may  be  con- 
siderable doubt  as  to  certain  of  the  facts  testified  to,  when 
we  take  into  consideration  Major's  circumstances.  But, 
even  as  to  Major's  financial  condition  during  the  years 
prior  to  the  receipt  of  the  inheritance  from  his  brother, 
there  is  a  conflict  in  the  evidence,  and  the  whole  matter 
was  one  for  the  jury  to  determine,  and  not  for  the  court. 
We  think  that  in  the  laudable  zeal  of  the  trial  court  to 
preserve  the  deceased's  estate  it  overlooked  the  principle 
that  questions  of  fact  are  for  the  jury,  and  that,  if  the 
testimony  upon  the  part  of  the  plaintiff  alone,  viewcnl  in 
the  light  most  favorable  to  him,  would  support  a  verdict, 
he  is  entitled  to  have  the  whole  matter  submitted  to  a 
jury.  While  the  evidence  is  not  free  from  doubt,  we  can- 
not say  that  it  would  not  support  a  verdict.  Counsel  for 
the  administrator,  if  the  ca.se  were  submitted  to  a  jury, 
would  be  entitled  to  present  to  that  body  as  forcibly  and 
clearly  the  objections  to  the  weight  and  credibility  of  the 
evidence  as  they  have  clone  in  their  brief  and  argument 
before  this  court,  and  there  is  no  reason  to  suppose  that 
they  would  not  receive  proper  and  due  consideration. 

Error  is  assigned  on  account  of  the  exclusion  by  the 
court  of  the  testimony  of  Fitch  with  reference  to  what  he 
did  concerning  the  examination  of  title  to  certain  prop- 
erty belonging  to  the  decreased ;  and  also  as  to  the  exclu* 
sion  of  evidence  showing  that  Fitch  made  several  jour- 
neys to  different  localitir^s  for  the  purpose  of  examining 
into  the  title  to  lands  situat<»d  there;  also  as  to  whether 
38 
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OP  not  he  exaiiiin(Hl  ciTtain  abstract*?.  All  this  t^^stiinony 
was  objected  to  and  excluded  upon  the  ground  that  it  in- 
volved a  personal  transaction  with  the  deceased.  The 
question  is  whether  this  testimony  is  a  "transaction^'  be- 
tween the  d(V(»as(»d  person  and  the  witness.  We  have  said 
that  the  word  "transaction,"  as  uschI  in  the  code,  embraces 
every  variety  of  affairs  the  subject  of  negotiations,  actions 
or  contra(*ts  betweim  the  parties.  Smith  v.  Perry ,  52  Neb. 
738.  The  witn(»ss  Fitch  did  not  testify  that  any  contract 
was  ever  ent(T(Hl  into  between  him  and  tlie  deceased  with 
reference  to  his  employuu^nt  as  counsel  or  attorney,  and  the 
matters  which  it  was  sought  to  elicit  by  this  proffered  tes- 
timony were  independent  facts,  which,  standing  alone, 
would  have  no  probative  value  in  the  casa  The  fact 
that  the  plaintiff  made  a  trip  to  Atlantic,  Iowa,  or  that  he 
examined  a  certain  abstract,  if  unaccompanied  by  any 
testimony  on  his  part  that  this  was  done  in  consequence 
of  a  contract  of  employment  with  the  deceased  or  at  the 
deceased's  rcniuest,  would  not  be  a  transaction  with  the 
deceased.  The  testimony  might  corroborate  the  evidence 
given  by  other  witnc^sses  as  to  the  existence  of  a  trans- 
action, but  it  would  not  be  evidence  of  the  transaction 
itself.  To  illustrate:  A  contractor  might  agree  to  build  a 
house  for  a  i)(TS()n  who  aft(Twards  died.  After  the  house 
was  built  and  the  d<*ath  of  the  person  with  whom  he  con- 
tract(^d,  the  builder  could  not  testify  as  to  the  making  of 
any  contract  or  agrcn^^ment  with  reference  to  the  build- 
ing of  the  house,  but  there  is  nothing  in  the  statute  which 
would  prevent  him  from  testifying  that  he  actually  built  a 
house  upon  a  certain  lot  of  ground.  Unless  this  evidence 
was  connected  with  th(*  dect^ased  by  the  testimony  of  other 
witnessc*s  showing  that  the  house  was  built  upon  tiiis 
ground  at  the  recpiest  of  or  with  the  knowk^lge  of  the 
deceased,  no  recovery  could  b(»  had.  Th(^  testimony  of  the 
contractor  that  the  house  was  built  Avould  not  be  proof 
of  a  transaction  with  the  deceased  and  would  not  be  in- 
competent under  the  rule. 

In  the  case  of  Lerche  i\  Brasher,  104  N.  Y.  157, 10  N,  E. 


Vou  74]  SEPTEMBER  TERM,  1905.  547 


Fitch  V.  Martin. 


58,  the  court  held,  in  an  action  against  an  executor  by  an 
attorney  to  recover  for  services  rendered  his  testator, 
where  the  employment  has  been  competently  proved,  the 
plaintiff  may  describe  the  things  which  he  did,  provided 
such  acts  were  done  in  the  absence  of  the  deceased  and 
without  his  immediate  or  personal  participation,  and  the 
deceased,  if  living,  could  not,  for  that  reason,  contradict 
such  testimony.  In  that  case  the  attorney  was  permitted 
to  testify  that  he  went  to  an  office  and  got  the  papers  in  a 
case  in  which  deceased  was  a  party,  and  went  to  Albany 
to  prepare  the  case  with  another  attorney  for  the  court  of 
appeals.  The  court  was  of  the  opinion  that  these  were 
independent  facts  in  which  the  deceased  was  not  person- 
ally a  participator,  and  which,  if  living,  he  could  not  for 
that  reason  have  contradicted  They  might  have  been 
done  without  his  authority  or  knowledge,  and  did  not 
necessarily  involve  a  personal  transaction  with  him.  And 
so,  in  this  case,  any  examination  of  title  by  Fitch  or  jour 
neys  to  other  points  made  by  him  upon  business,  the  na 
ture  of  which  is  shown  to  be  connected  with  the  deceased^* 
affairs  and  as  to  which  the  deceased  did  not  personally 
participate,  are  proper  to  be  admitted  in  evidence  as  inde 
pendent  facts.  The  line,  however,  should  be  carefuUj 
drawn  by  the  trial  court,  so  that  the  protection  thrown 
around  the  estiite  of  deceased  persons  by  the  statute  may 
be  preserved,  and  yet  the  rights  of  the  living  be  not  inter- 
fered with.  Where  the  act  was  one  with  which  the  de- 
ceased had  no  personal  connection  so  far  as  disclosed  by 
the  evidence  of  the  interested  witness,  it  is  admissible,  if 
it  tends  to  establish  the  truth  of  the  claim  he  makes;  but, 
if  any  act  or  conversation  of  the  deceased  is  involved,  the 
statute  excludes  it. 

Under  these  considerations,  we  recommend  that  the  judg- 
ment of  the  district  court  be  reversed. 


Ambs  and  Oldham,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Beveesed. 


Lexington  bANK  v.  Phenix  Insurance  Compant  bt  al. 

Filed  Octobeb  5,  1905.    No.  13,865. 

Debt:  Canoelatiok:  Pbesumptioit.  In  the  absence  of  erldence,  an 
ageikit  for  collection  who  cancels  the  obligation  of  the  debtor  is 
presumed  to  have  done  so  in  consideration  of  the  face  ataiount  of 
the  claim. 

Error  to  the  district  court  for  Dawson  county :  Bruno 
O.  HoSTETLER,  JuDGB.    Affirmed. 

E.  A.  OooTcj  for  plaintiff  in  error. 

TF.  W.  Leek  and  H.  D.  Rhea,  contra. 

Ames,  O. 

The  Phenix  Insurance  Company  recovered  a  judgment 
against  John  Everson,  which  was  assigned  by  its  attorneys 
without  consideration,  but  for  collection  only,  to  the  Lex- 
ington bank,  and  the  assignment  was  afterwards  ratified 
by  the  company.  After  the  assignment,  Everson  sued  the 
the  bank  upon  a  money  demand  for  $^800,  and  the  bank 
pleaded  set-offs,  including  the  judgment,  to  the  aggregate 
amount  of  about  fl,000.  The  suit  never  came  to  trial, 
but  was  settled  and  dismissed,  and  as  a  part  of  the  settle- 
ment the  bank  satisfied  and  disoliarged  of  rc^eord  the  in- 
surance company^s  judgment  What  specific  gain  or  ad- 
vantage the  bank  obtained  in  the  settlement  by  reason  of 
such  discharge  is  not  shown  by  the  evidence,  and  as  to 
whether  Everson  was  at  the  time  pecuniarily  responsible 
there  is  some  conflict;  but  we  think  tlie  latter  queistion  iB 
immaterial.    In  the  absence  of  evidence,  an  agent  for  col- 
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lection  who  cancels  the  obligation  of  the  debtor  must  be 
presumed  to  have  done  so  in  consideration  of  the  face 
amount  of  the  claim.  This  is  an  action  by  the  insurance 
company  against  the  bank  to  recover  the  amount  of  the 
judgment  and  interest.  There  is  a  conflict  in  the  evidence 
as  to  whether  the  judgment  was  purchased  and  owned  by 
the  bank,  or  assigned  to  it  for  collection  as  alleged  in  the 
petition,  but  the  jury  determined  this  and  all  other  issues 
in  favor  of  the  plaintiflF,  and  returned  a  verdict  accord- 
ingly, upon  which  a  judgment  was  rendered,  which  this 
proceeding  is  prosecuted  to  reverse. 

The  plaintiff  in  error  complains  of  the  action  of  the 
court  in  the  giving  and  refusal  of  instructions,  but  the 
main  contention  of  counsel  is  that  the  verdict  is  unsup- 
ported by  evidence  We  are  not  only  not  able  to  agree 
with  him,  but  are  of  opinion  that  it  is  the  only  verdict 
which  the  evidence  would  have  supported,  and  that  errors 
in  instructions,  if  there  are  any,  were  without  prejudice. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Lbtton  and  Oldham,  GO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affibmeo). 


Johnson  County  v.  Chamberlain  Banking  House  et  au 

Filed  Octobeb  5,  1905.    No.  13,911. 

1.  Ootmties:  Right  to  Sue.  A  county  In  Its  corporate  character  Is  a 
competent  and  proper  party  to  sue  for  the  enforcement  of  all  con- 
tracts and  obligations  in  Its  behalf,  unless  the  statute  expressly 
provides  otherwise.  This  right  is  not  Impaired  by  the  fact  that 
the  obligation  may  be,  or  is  required  by  law  to  be,  discharged  by 
payment  of  a  liquidated  sum  to  the  county  treasurer  or  to  his 
order,  upon  demand. 
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8.  Pleading.  A  petition  which  alleges  thai  a  ccmtract  of  a  corporation 
was  made,  executed  and  delivered  by  it  by  its  officer  and  agent, 
naming  him,  is  Hot  demurrable  on  the  ground  that  authority  by 
the  agent  does  not  sufficiently  appear. 

Erkor  to  the  district  conrt  for  Johnson  county :  Albebt 
H.  Babcock,  JuDca    Reversed. 

J.  C.  Moore  and  Hugh  La  Master,  for  plaintiff  in  error. 

L.  C.  Chapman,  J.  B.  Douglas,  Frank  L.  Dinsmore,  8. 
P,  Davidson  and  Ed.  M.  Tracy,  contra. 

Ames,  C. 

This  is  an  action  against  the  principal  and  sureties  upon 
a  bond  executo<l  pursuant  to  the  statute  to  secure  the  de- 
posit of  moneys  bv  the  treasurer  of  Johnson  county  in  the 
def<*ndant  bank.     The  district  court  sustained  a  demurrer^ 
and  dimisised  the  action  uix)n  the  two  grounds:  First,  that 
the  plaintiff  was  witliout  right  to  maintain  suit  upon  the 
instrument  for  a  breach  of  its  conditions,  upholding  the 
cont^mtion  of  the  defendants  that  the  county  treasurer, 
being  the  sole  official  custodian  of  county  funds,  can  alone 
prosecute  an  action.     We  think  the  objection  is  clearly 
insuflficient.     The  statute  expressly  provides,  and  this  court 
has  rep(*atedly  held,  that  the  treasurer  is  not  the  custodian 
of  and  is  not  responsible  for  the  safe-keeping  of  moneys 
deposited  in  a  bank  pursuant  to  the  statute,  if  the  bank 
has  given  a  bond  as  the  law  prescribes.     In  re  State  Treas- 
urer's Settlement,  51  Neb.  116;  County  of  Hall  v.  Thorn- 
ssen,  03  Neb.  787.     When  a  bank  has  executed  such  a  bond 
as  the  statute  prescribes,  the  duty  of  the  treasurer  to  de- 
posit the  public  funds  therein  becomes  an  imperative  one, 
performance  of  which  will,  if  nec(^sary,  be  compelled  by 
mandamus  {State  v.  Bartley,  39  Neb.  363),  and  the  rela- 
tion between  the  bank  and  the  county  becomes  the  ordinary 
one  of  debtor  and  creditor.     We  think  that  neither  argu- 
ment nor  citation  of  authority  is  requisite  for  the  support 
of  the  proposition  that  the  county  in  its  corporate  capacity 
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is  a  competent  and  proper  party  to  sue  for  the  enforcement 
of  all  contracts  and  obligations  in  its  b<»half,  unless  the 
statute  expressly  provides  otherwise.  This  right  is  not  im- 
paired by  the  fact  that  the  obligation  maj^  be,  or  is  re- 
quired by  law  to  be,  discharged  by  payment  of  a  liquidated 
sum  to  the  treasurer  or  to  his  order,  upon  demand. 

The  second  ground  of  demurrer  is  that  tlie  bond,  a  copy 
of  which  is  set  out  in  the  petition,  was  signed  by  the  cor- 
porate name  of  the  principal,  "by  Charles  M.  Chamber- 
lain, Cash.^^;  and  it  is  urged  that  it  does  not  sufficiently 
appear  that  Chamberlain  had  authority  to  execute  the  in- 
strument. That,  however,  is  an  objection  to  be  made  by 
answer  and  evidence,  and  not  by  demurrer.  The  peti- 
tion alleges,  in  substance,  that  the  corporation  by  its 
cashier  made,  executed  and  delivered  the  bond  for  the 
uses  and  upon  the  considerations  pleaded.  If  such  is  the 
fact  the  bank,  which  can  contract  only  by  its  agents,  is, 
without  doubt,  bound,  and  the  fact,  in  the  present  state 
of  the  case,  stands  admitted  upon  the  face  of  the  record, 

We  recommend  therefore  that  the  judgment  of  the  disr 
trict  court  be  revei'sed  and  the  cause  remanded  for  further 
proceedings. 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed. 


Mary  A.  Walters,  v.  Chicago,  Burlington  &  Quincy 
Railway  Company. 

Filed  October  5,  1905.    No.  13,922. 

Insurance:  Election.  When  the  certificate  of  membership  In  a  rail- 
way relief  department  ejcpressly  provides  that  the  Indemnity 
therein  provided  shall  be  waived  or  forfeited  by  an  action  for 
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damages  against  the  railway  company  itself,  the  terms  of  the  ccm- 
tract,  and  not  the  general  rules  of  law  relatiye  to  the  election  of 
remedies,  will  determine  the  consequences  of  such  an  election. 

Emor  to  the  district  court  for  Red  Willow  county: 
BoBKKT  C.  Oru,  Judge.     Affirmed. 

J.  F.  Cord<*ah  C.  H.  Boyle  and  Berge,  Morning  d  Led- 
withy  for  plaintiff  in  error. 

W.  8.  Marian,  J.  W.  Dewecse  and  F.  E.  Bishop^  contra. 

Ames,  0. 

There  is  no  dispute  of  fact  and  but  a  single  question  of 
law  involved  in  this  case,  which  is  a  proceeding  in  error 
for  the  reversal  of  a  judgment  for  the  defendant  in  the 
district  court.  The  action  is  against  the  relief  or  insur- 
ance departnu^nt  of  the  defendant  company  for  a  recovery 
by  a  beneficiary  named  in  a  certificate  of  membership  on 
account  of  the  accidental  death  of  a  member,  and  was 
submittcHl  at  the  trial  upon  a  stipulation  of  facts  of  which 
the  following  is  a  copy: 

*<It  is  hereby  stipulated  and  agreed  by  and  between  the 
plaintiff  and  the  defendant  in  the  above  entitle  action: 
(1)  That  the  defendant,  the  Chicago,  Burlington  & 
Quincy  Railway  Company,  is  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  Iowa,  and  that 
as  such  it  has  possession  and  control  of  the  lines  of  rail- 
road formerly  owncnl  and  controlled  by  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  running  from 
Chicago  through  the  state  of  Illinois,  Iowa,  Nebraska  and 
elsewhere.  That  there  exists  in  connection  with  said  rail- 
way company  what  is  known  as  the  Burlington  Voluntary 
Relief  Department,  originally  organized  by  the  employees 
of,  and  in  connect  ion  with,  the  Chicago,  Burlington  and 
Quincy  Railroad  Company,  and  that  the  defendant  rail- 
way company  has  succeeded  to  all  the  obligations  and 
liabilities  of  the  said  railroad  company  in  connection  witi. 
said  relief  department  and  is  responsible  for  any  and  all 
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obligations  and  liabilities  of  said  railroad  company  under 
the  same  terms  and  conditions  of  contracts  of  members  in 
the  said  relief  department  as  they  exist  with  the  railroad 
company.  (2)  That  on  the  23d  day  of  September,  1897, 
said  Burlington  Voluntary  Relief  Department  issued  and 
delivered  to  one  Edward  Walters  its  certificate  No.  40,991, 
which  is  attached  hereto  as  a  part  hereof,  marked  ^Exhibit 
A/  That  the  said  Edward  Walters  was  a  member  of  the 
Burlin|2:ton  Voluntary  Relief  Department  in  good  standing 
•at  the  time  of  his  death.  That  he  was  killed  by  an  engine 
and  cars  operated  by  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  while  an  employee  of  said  company,  on 
the  6th  day  of  October,  1898.  That  the  deceased  at  the 
time  of  his  death  left  no  widow  or  issue  or  father,  but  did 
leave  surviving  him  his  mother,  the  plaintiff  herein,  as  his 
beneficiary  under  the  terms  and  conditions  of  his  mem- 
bership in  said  relief  department.  (3)  That  under  the  con- 
tract and  rules  and  regulations  governing  the  piembership 
of  said  Edward  Walters  he  became  a  member  of  the  second 
class,  and  fiis  beneficiary  was  entitled  to  a  death  bene- 
fit in  the  sum  of  f  500,  in  accordance  with  the  terms  of  said 
contract  and  rules  and  regulations  governing  the  member- 
ship. (4)  That  a  copy  of  the  regulations  of  said  relief  de- 
partment is  attached  hereto,  marked  ^Exhibit  B,'  and  made 
a  part  hereof.  That  the  certificate  of  membership  in  said 
relief  department  was  issued  to  said  Edward  Walters  upon 
an  application  made  and  executed  by  him  in  the  form  as 
prescribed  by  S(»ction  33  of  the  regulations,  a  copy  of  which 
application  is  hereto  attached  and  made  a  part  hereof, 
marked  'Exhibit  C/  (5)  That  the  plaintiff  was  on  the 
19th  day  of  June,  1899,  duly  appointed  administratrix  of 
the  estate  of  Edward  Walters,  deceased,  and  thereafter, 
to  wit,  on  or  about  the  1st  day  of  March,  1900,  the  plaintiff 
as  such  administratrix  commenced  an  action  in  the  district 
court  for  Gret^ley  county,  Nebraska,  against  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  to  recover  the 
sum  of  $5,000  as  damages  sustained  on  account  of  the 
death  of  her  said  son,  Edward  Walters;  that  said  cause 
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was  removed  to  the  circuit  court  of  the  United  States  for 
the  district  of  N(*l)raska,  and  was  there  tried  on  its  merits; 
that  on  said  trial  it  was  pleaded  and  proved  by  the  defend- 
ant that  it  was  in  nowise  responsible  or  liable  to  the  plain- 
tiflf  in  said  action  in  damages  by  reason  of  the  death  of  the 
said  Edward  Walters,  and  on  the  24th  day  of  October, 
190Q,  judgment  was  duly  rendered  in  said  action  in 
favor  of  the  defendant  therein  and  against  the  plain- 
tiflf  therein,  finally  and  conclusively  determining  and  ad- 
judicating that  the  said  defendant  was  not  responsible 
or  liable  in  damages  for  the  death  of  said  Edward  Walters, 
and  that  the  plaintiff  had  no  legal  right  to  recover  any 
damages  what^^ver  from  the  defendant  by  reason  of  his 
death;  and  that  the  said  defendant  should  go  hence 
without  day  and  recover  of  the  plaintiff  therein  its  costs 
expended  in  said  cause.  That  an  appeal  was  duly  taken 
from  said  judgnu^nt  by  the  plaintiff  as  administratrix  of 
the  estate  of  Edward  Walters,  deceased,  to  the  supreme 
court  of  the  United  States,  and  on  or  about  the  14th  day 
of  April,  1902,  the  judgment  of  the  lower  court  was  af- 
firmed by  the  supreme  court  of  the  United  States,  and  a 
judgment  on  mandate  rendered  in  the  circuit  court  of  the 
United  States  for  the  district  of  Nebraska  against  the 
plaintiff  for  costs  in  said  proceedings.  That  said  judg- 
ment has  never  been  vacated,  set  aside,  canceled  or  modi- 
fied in  any  way,  and  still  stands  in  full  force  and  effect  as 
a  valid  adjudication  of  a  claim  of  plaintiff  as  administra- 
trix in  that  proo(HMliug  to  recover  damages  against  the  said 
railroad  company.  (6)  No  judgment  for  damages  by  rea- 
son of  the  death  of  said  Edward  Walters  has  been  rendered 
in  any  action  in  said  federal  court,  or  any  other  court, 
against  the  defendant  and  in  favor  of  the  plaintiff.  (7) 
That  no  demand  was  ever  made  by  this  plaintiff,  or  any 
one  for  her,  for  the  payment  of  the  death  benefit  provided 
in  said  contract  of  membership,  until  after  the  final  ad- 
judication of  the  said  action  brought  by  the  administratrix 
of  said  estate  for  damages  as  above  set  forth,  and  no  death 
benefit  has  ever  been  paid  by  the  defendant  company,  or  its 
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successor,  on  account  of  the  death  of  said  Edward 
Walters.^' 

The  clause  in  the  regulations  of  the  department  men- 
tiohed  as  "Exhibit  B"  in  the  foregoing  stipulation,  and 
uiK>n  which  the  defendant  relies,  and  which  the  lower  court 
adjudged  as  in  the  circumstances  of  the  case  a  sufficient 
defense,  is  as  follows : 

"If  any  suit  shall  be  brought  against  the  company,  or 
any  other  company  associated  therewith  as  aforesaid,  for 
damages  arising  from  or  growing  out  of  injury"  or  death 
occurring  to  a  member,  the  benefits  otherwise  payable  and 
all  obligations  of  the  relief  department  and  of  the  com- 
pany created  by  the  membership  of  such  member  in  the 
relief  fund  shall  thereupon  be  forfeited,  without  any 
declaration  or  other  act  by  the  relief  department  or  the 
company.^' 

The  ingenious  argument  of  counsel  for  the  plaintiff  in 
error  succinctly  stated  is  this :  It  is  a  settled  rule  of  law, 
established  by  the  decisions  of  this  and  many  other  courts, 
that  the  doctrine  of  the  election  of  remedies  is  inapplicable 
in  an  instance  in  which  the  facts  alleged  or  the  nature  of 
the  obligation  asserted'  in  the  former  and  latter  suits  are 
not  mutually  inconsistent.  Hence,  it  is  argued,  using  the 
circumstances  of  the  present  litigation  for  an  illustration, 
the  plaintiflE  had  a  right  to  recover  either  from  the  rail- 
way company  or  from  the  relief  department  upon  the  facts 
which  are  agreed  in  the  stipulation  to  have  occurred,  QJid 
the  single  additional  fact  of  negligence  alleged  in  the  un- 
successful suit  against  the  former  is  supplemental  to  but  in 
no  respect  or  particular  inconsistent  with  all  or  any  of  such 
agreed  facts,  and  the  rule  is  invoked  that,  in  the  absence  of 
such  inconsistence,  one  is  not  barred  of  his  real  remedy 
merely  because  he  has  mistakenly  sought  the  use  of  one  to 
which  he  was  not  entitled  or  which  the  law  did  not  give  him. 
About  these  rules  of  law^  there  is  no  dispute  or  doubt,  but 
we  think  that  the  argument  of  counsel  is  fallacious,  and 
that  they  are  inapplicable  to  this  case.  It  is  true,  as  has 
been  held  by  this  court  in  cases  cited  by  counsel,  that  upon 
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the  happening  of  an  ,&ocidontal  injury  or  death  to  a  mem- 
ber, for  which  his  certificate  provides  indemnity,  he  or  his 
beneficiary  has  an  election  whether  such  indemnity  shall 
be  demand(Ml  from  the  relief  department  or  whether  an 
action  in  tort  shall  be  prosecuted  against  the  railway 
company,  and,  for  the  purpose  of  determining  whether 
such  an  election  has  bei^n  made,  the  rul(?8  of  evidence  rela- 
tive to  the  general  do(*trine  of  the  election  of  remedies  are 
applicable.  Chirar/Oy  B.  &  Q.  R.  Co.  v.  liiglef/y  1  Neb. 
(Unof.)  225;  Chicago,  B.  <£  Q.  R,  Co.  v.  Olscn,  70  Neb.  559. 
But  the  consequ(*nces  of  an  election  in  two  classes  of  cases 
may  be  vctv  different.  It  may  be  that  if  the  contract  sued 
upon  had  omitted  any  n  f(Tence  to  such  consequences  the 
position  of  couns(d  would  have  been  tenable.  That  is  to 
say,  if  the  railroad  company  and  its  relief  department  are 
substantially  identi(*al,  and  the  certificate  of  mem  heirship 
had  simply  pr(>vid<»d  indemnity  in  case  of  the  death  of  the 
deceaseil,  it  may  be  (we  do  not  decide)  that  an  unsuccess- 
ful action  in  tort  would  not  have  barred  a  subsequent  suit 
on  the  contra(*t,  but  in  this  instance  the  regulations  which 
are  a  part  of  the  contract  expressly  covenant  that  an 
action  in  tort  shall  operate  as  a  bar.  In  the  absence  of 
the  contract,  no  suit  would  have  been  maintained  against 
the  relief  department  at  all,  and,  of  course,  none  can  now 
be  maintained  against  it  except  such  as  the  contract  gives, 
and  under  such  circumstances  as  it  prescribes.  The  plain- 
tiff was  quite  as  much  at  liberty  to  choose  whether 
she  would  sue  the  railway  company  or  the  relief  depart- 
ment as  she  Avould  have  been  in  any  other  imaginable  case, 
'but  the  consequences  of  such  choice  are  to  be  determined, 
not  by  the  general  rules  of  law,  but  by  the  terms  of  the 
contract  by  which  the  deceased  had  bound  himself  and  her. 
We  recommend  therefore  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Letton  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
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opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affibmed. 


H.   E.    MlI/LEB  V.  LOVERENB  &  BEOWNE  COMPANY. 
Filed  Octobeb  5,  1905.    No.  13,923. 

1.  Error  Without  Prejudice.     When  the  answer  fails  to  state  a  de- 

fense, but  admits  the  plaintiff's  cause  of  action,  and  the  verdict 
and  judgment  are  supported  by  the  petition,  errors  occurring  at 
the  trial  and  in  the  giying  and  refusal  of  instructions  are  without 
prejudice. 

2.  Pleading:  Admissions.    If  a  defendant  admits  by  answer  or  de- 

murrer that  he  entered  into  a  contract  with  plaintiffs  by  an  as- 
sociate name  in  which  the  s\Lit  is  brought,  such  admission,  with- 
out further  explanation,  is  equivalent  to  an  admission  that  the 
plaintiffs  have  sufficient  capacity  to  bind  and  to  be  bound  by  the 
instrument,  and  to  enforce  the  same  in  the  contract  name. 

Error  to  the  district  court  for  Frontier  county :  Robert 
C.  Orr,  Judge.    Affirmed. 

J.  H.  Lincoln  and  E.  B.  Perry,  for  plaintiff  in  error. 

J.  A.  Williams  and  J.  L.  White,  contra. 

Ames,  0. 

The  petition  alleges  the  execution  and  delivery  by  the 
defendants  of  two  written  guaranties  to  the  effect  that 
they  would  be  bound  to  the  plaintiffs  to  the  extent  of 
^42.49  for  the  payment  of  the  purchase  price  of  goods 
thereafter  to  be  sold  upon  credit  by  the  latter  to  one  eT.  W. 
Moore,  and  tliat  in  consideration  of  and  reliance  upon  said 
guai'anties  the  i)laintiffs  had  sold  and  delivered  to  said 
Afoore  goods  upon  credit  to  an  amount  exceeding  said 
sum,  for  which  payment  had  not  been  made,  and  for 
which  judgment  was  prayed.  The  answer  of  defendant 
Miller  "admits  the  execution  of  the  guaranties  herein  sued 
upon;  admits  the  selling  of  the  goods  mentioned  in  the 
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petition  to  J.  W.  Moore,  and  that  said  Moore  paid  thereon 
the  sum  of  f  101.24  (the  amount  of  partial  payment  in 
excess  of  the  amount  sued  for,  alleged  in  the  petition),  and 
denies  each  and  every  other  allegation  contained  in  the 
petition  not  hereinafter  admitted."  The  answer  then  al- 
leges that  at  the  time  said  guaranties  were  executed  the 
defendants,  or  at  least  Miller,  had  some  understandings 
and  agreements  with  Moore  respecting  the  purpose  and 
effect  of  the  instruments,  and  the  extent  and  conditions  of 
the  liabilities  of  the  guarantors,  not  expressed  or  implied 
by  the  language  of  the  papers  themselves,  but  it  is  not  al- 
leged that  the  plaintiffs  were  present  or  represented  in 
person  or  by  agent  at  the  time  the  conversation  or  con- 
versations were  had,  or  knew  of  them  uutil  after  the  sale 
and  delivery  of  the  goods.  It  is  further  alleged  that  the 
plaintiffs  were  negligent  in  Selling  Moore  upon  credit 
goods  to  the  amount  of  $447,  or  $105  in  excess  of  the  sum 
guranteed,  thus  contributing  to  his  insolvency — but  it  is 
not  alleged  that  he  is  in  fact  insolvent — and  in  neglecting 
and  refusing  to  prosecute  actions  for  the  recovery  of  the 
amount  from  their  principal.  There  was  a  reply  and  a 
trial,  and  a  verdict  and  judgment  for  the  plaintiff,  from 
which  defendant  Miller  prosecutes  error. 

Several  errors  are  assigned  for  rulings  admitting  and 
excluding  evidence,  and  for  instructions  given  and  refused, 
and  because  of  alleged  insufficiency  of  the  evidence  to  sup- 
port the  verdict,  but  we  think  it  quite  clear  that  the  an- 
swer not  only  fails  to  state  a  defense,  but  admits  the 
plaintiffs'  cause  of  action,  and  such  errors,  if  any,  were 
therefore  without  prejudice. 

It  is  also  objected  that  it  is  not  alleged  that  the  plain- 
tiffs are  a  partnership  doing  business  in  this  state,  or  a 
corporation  either  domestic  or  foreign,  or  for  any  such 
reason  authorized  to  sue  in  their  associate  name.  There 
was  a  demurrer  on  the  ground  that  the  plaintiffs  have  not 
legal  capacity  to  sue,  but  it  was  overruled,  and  we  think 
properly  so,  because  it  was  disclosed  on  the  face  of  the 
petition,  and  admitted  by  a  general  demurrer,  and  after- 
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wards  by  the  answer,  that  the  defendant  had  entered  into 
the  contracts  with  the  plaintiffs  by  that  name,  which  we 
think  is  equivalent,  without  further  explanation,  to  an 
admission  that  the  plaintiflfs  have  sufficient  capacity  to 
bind  and  to  be  bound  by  the  instruments,  and  to  enforce 
the  same  in  the  contract  name.  If  there  are  any  facts  or 
circumstances  rebutting  such  presumption  they  should 
have  been  pleaded  by  the  answer,  and  are  now  to  be  treated 
as  waived. 

For  these  reasons,  we  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


James  S.  Moerison,  appellant,  v.  James  Hunter  et  al., 

appellees. 

Filed  October  5,  1905.    No.  13,932. 

1.  Principal  and  Agent:  Good  Faith.    One  occupying  confidential  rela- 

tions toward  another  Is  held  to  the  exercise  of  scrupulous  good 
faith,  and  will  not  be  permitted  to  make  use  of  knowledge  or  oi>- 
portunities  to  his  own  advantage  and  the  injury  of  the  party  with 
whom  he  is  dealing,  from  which  the  latter  is  in  good  conscience 
entitled  to  profit. 

2.  Evidence  examined,  and  held  to  entitle  the  plaintiff  to  the  relief 

prayed  in  his  petition. 

Appeal  from  tho  district  court  for  TTarlan  county:   Ed 
L.  Adams,  Judge.     licvcrficd  tcith  directions. 

R,  L,  Kcrster,  J.  O,  Thorn pi^on  and  Flansburq  &  WiU 
h'nnt.9,  for  appellant. 

F.  B.  Bcall^  John  Everson  and  Stewart  &  Hunger, 
contra. 
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Ames,  0. 

D.  S.  Gray,  a  nonresident,  was  the  owner  of  a  quarter 
section  of  land  in  Harlan  county,  in  this  state,  which  was 
in  the  possession  of  a  tenant  named  Smith.  Gray  wrote  to 
James  Hunter,  who  lived  at  Republican  City,  near  the 
land,  a  letter  autliorizing  the  latter  to  sell  or  lease  the 
land  to  Leannah  Berry  and  Lee  L.  Berry  for  a  term  of 
years.  The  Berrys  were  in  i)ossession  under  Smith,  and 
pursua.nt  to  this  authority  Hunter  executed  and  delivered 
to  them  a  lease  containing  the  following  covenants:  "It 
is  further  expressly  agreed  between  the  parties  hereto  that 
the  parties  of  the  second  part  are  to  have  the  refusal  of 
buying  said  premises,  if  any  other  party  wants  to  buy 
them.  It  is  further  agreed  by  the  parties  of  the  second 
part  that  they  will  not  sublet  or  in  any  manner  release 
without  the  written  consent  of  the  party  of  the  first  part." 
Rent  was  reserved,  payable  annually,  with  a  provision  for 
forfeiture  of  the  residue  of  the  term  for  nonpayment  when 
due.  Appellant  Morrison  owned  an  adjoining  tract  of 
land  and  was  desirous  of  purchasing  the  premises  in  ques- 
tion. With  that  end  in  view  he  had  several  conversations 
with  the  Berrys  and  with  Hunter,  and  the  latter  assured 
him  that,  by  purchasing  and  taking  an  assignment  of  the 
lease  and  the  r(^sidue  of  the  term  from  the  former,  he  would 
succeed  to  their  option  of  purchase  contained  in  the  cov- 
enant first  above  quotc^i.  After  some  negotiation  and  in 
reliance  upon  these  assurances  ilorrison  did  make  the* 
purchase,  paying  the  Berrys  $200  for  improvements  they 
had  put  upon  the  premises  and  |175  for  the  unexpired 
portion  of  the  term,  and  taking  a  Avritten  as^iignment  of 
the  lease,  wliieh  was  indorse<l  in  the  instrument  by  Hun- 
ter, and  went  into  possession.  During  the  progress  of 
these  negotiations,  and  afterwards,  Morrison  was  also  in 
negotiation  with  Hunt(T  and  with  Gray  for  the  purchase 
of  the  title  to  the  premises.  Gray  also  offered  to  sell  the 
land  to  Hunter  for  $1,200,  but  Hunter,  instead  of  com- 
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municating  that  fact  to  Morrison,  told  the  latter  that  the 
lowest  price  for  which  it  could  be  bought  was  $1,500. 
Morrison  opened  correspondence  with  Gray  through  an 
agent  named  Buchanan,  to  whom  Gray  also  offered  to 
make  sale  for  Jl,200.  This  last  offer  Morrison  communi- 
cated to  Hunter,  who  denied  that  the  land  could  be  pur- 
chased for  that  price,  but  on  the  same  day  he  accepted  by 
telegram  the  offer  by  Gray  to  sell  to  himself  for  $1,200, 
and  within  a  few  days  and  in  due  course  of  the  mails  for- 
warded the  purchase  price  and  received  a  deed,  which  he 
put  upon  the  records  of  the  county.  Shortly  afterwards 
Hunter  conveye<l  the  "east  eighty"  of  the  land  by  a  quit- 
claim deed  to  A.  B.  Heath,  and  the  latter  conveyance  was 
made  of  record  also. 

There  is  a  considerable  mass  of  evidence  which  is  some- 
what conflicting  as  to  minor  details,  but  the  foregoing  are 
the  ultimate  facts  disclosed  by  the  record,  with  little  or 
no  substantial  conflict.  This  action  was  brought  by  Mor- 
rison against  Hunter,  Heath  and  Gray  to  compel  a  con- 
veyance of  the  land  to  him  upon  payment  of  the  sum  of 
.|1,200.  Gray  was  not  sened  with  summons  and  is  not  a 
necessary  party.  Heath  filed  an  answer,  alleging  that 
prior  to  the  purchase  of  the  lease  by  Morrison  it  was 
agreed  between  the  two  that  they  would  buy  the  lease  and 
improvements  at  equal  expense  and  then  'divide  the  occu- 
pancy of  the  land  between  them,  he  taking  the  east  eighty 
and  Morrison  the  other,  and  that  he  paid  his  share  of  the 
purchase  price  to  Morrison,  who  obtained  the  a^ssignment 
of  the  lease  to  himself  in  violation  of  the  agreemeut;  but 
it  does  not  appear  that  he  suffered  any  injury  by  that  fact, 
because  he  says  that  he  entered  into  possession  and  has 
remained  in  possession  of  the  east  eighty  under  the  assign- 
ment until  the  present  time,  and  that  repeatedly  before  the 
purchase  of  the  land  by  Hunter  he  (Heath)  requested 
Morrison  to  unite  with  him  in  the  purchase  of  the  quarter 
section  on  joint  account,  which  the  latter  refused  to  do. 
He  further  alleged  that  he  purposely  refused  or  neglected 
to  contribute  his  share  of  an  instalment  of  rent  falling  due 
39 
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on  March  1,  1902,  and  that  by  reason  of  such  failure  that 
instalment  was  not  i)aid  and  tho  term  was  forfeited,  and 
that  .the  purchase  from  Gray  and  his  own  purchase  from 
Hunter  were  made  after  the  occurrence  of  the  forfeiture, 
and  that  both  of  them  Avere,  or  at  any  rate  the  latter  was, 
in  good  faith.  But  the  conveyance  by  Hunter  to  Heath 
was  a  quitclaim  deed,  and  the  answer  merely  alleges  that 
the  latter  paid  "a  valuable  consideration"  therefor,  which 
is  denied  by  the  reply,  and  our  attention  has  not  been 
called  to  any  evidence  on  the  subject,  so  that  we  think 
that  Heath  must  be  treated  as  standing  in  the  shoes  of 
Hunter.  Moreover,  his  testimony  concerning  other  fea- 
tures of  the  transaction  is  denied  by  Morrison  and  but  illy 
harmonizes  with  admitted  facts. 

Hunter  relies  mainly,  if  not  solely,  upon  the  above 
quoted  covenants  against  subletting  and  releasing  and  the 
alleged  forfeiture  for  nonpayment  of  rent,  but  we  doubt 
very  much  if  there  was  a  substantial  breach  of  the  former, 
and  no  attempt  was  made  to  enforce  the  forfeiture,  and 
we  are  satisfied  that  in  no  event,  under  the  circumstances 
disclosed  by  the  record,  is  Hunter  in  a  position  to  avail 
himself  of  either  breach  or  forfeiture  to  the  injury  of  the 
plaintiff  for  his  own  benefit.  He  occupied  a  somewhat  in- 
consistent attitude  with  Morrison,  on  the  one  side,  and 
Gray,  on  the  other,  which  put  him  in  confidential  relations 
with  both  and  required  of  him  the  exercise  of  the  most 
scrupulous  good  faith  toward  both.  He  knew  that  Gray 
was  willing  to  sell  the  land  for  ?1,200,  but  concealed  that 
fact  from  the  plaintiff,  whom  he  knew  to  be  relying  upon 
his  assistance  in  making  the  purchase,  until  he  learned 
that  the  latter  had  ascertained  the  price  from  another 
source,  and  then  speedily  availed  himself  of  an  opportunity 
to  procure  the  title  for  the  same  sum  for  himself,  so  as  to 
deprive  the  plaintiff  of  his  opportunity.  This,  we  think,  he 
ought  not  to  be  permitted  to  do.  In  thus  deciding  we  place 
no  stress  upon  the  plause  in  the  lease  giving  the  lessee  the 
"refusal  of  buying,"  but  base  our  decision  entirely  upon 
the  confidential  relations  between  the  parties.  The  district 
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court  dismissed  the  action.  We  recommend  that  the  judg- 
ment^be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  render  a  decree  for  the  plaintiff,  pursuant  to  the 
prayer  of  the  petition,  upon  his  paying  to  the  parties  en- 
titled thereto  the  purchase  price  of  f  1,200,  with  interest 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  render  a  decree  for  the  plaintiff,  pursuant  to  the 
prayer  of  the  petition,  upon  his  paying  to  the  parties  en- 
titled thereto  the  purchase  price  of  ?1,200,  with  interest 

Reversed. 


Chicago,  Burlington  &  Quincy  Railroad  Company  v. 
Richard  Mitchell  bt  al. 

Filed  October  5,  1905.    No.  13,874. 

1.  Fetitita  examined,  and  held  to  definitely  state  a  good  cause  of 

action. 

2.  Evidence  examined,  and  Tield  sufficient  to  support  the  Judgment  of 

the  trial  court 

8.  liimitaticn  of  Actions:  Embankmeists:  Waters.  Where  an  fojury 
to  the  crops  and  lands  of  one  is  caused  by  the  negligent  construc- 
tion of  a  railroad  embankment,  which  arrested  and  held  upon  said 
lands  the  flood  waters  of  a  natural  stream,  such  party's  cause  of 
action  accrues  at  the  date  of  the  injury,  and  not  at  the  date  of  the 
negligent  construction  of  the  improvement  Chicago,  B.  <6  Q,  R. 
Co,  V,  Emmert,  53  Neb.  237,  followed  and  approved. 

4.  InBtractions  examined  and  approved. 

5.  Kaxmless  Error.    Action  of  the  trial  court  in  admission  of  evidence 

examined,  and  held  not  prejudiciaL 

Error  to  the  district  court  for  Bichardson   county: 
John  S.  Stull,  Judge.    Affirmed. 
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Francis  Martin,  J.  W.  Dcwecsc  and  Frank  E.  Bishop j 
for  plaintiff  in  error. 

E.  Falloon  and  A.  J.  Weaver ^  contra. 

t  .  ^  \  [    "     i         \ 

Oldham,  0. 

This  was  an  action  for  damages  for  injuries  to  grow- 
ing crops  on  about  60  acres  of  land  owned  by  the  plain- 
tiffs out  of  the  E.  i  of  the  N.  W.  i  and  the  W.  \  of  the 
N.  E.  \  of  Re(»tion  11,  township  2,  range  13  east^  in 
Richardson  county,  N(*l)raska,  whicB  damages  were  al- 
leged to  have  b(?en  occiusioned  by  the  negligent  .construc- 
tion of  a  ditch  along  defendant's  right  of  way,  which 
diverted  the  waters  from  their  natural  channel  in  the 
Nemaha  river,  and  dischargiMl  the  same  upon  plaintiffs' 
land  to  the  injury  of  the  growing  crops  thereon,  in  the 
years,  1893,  1895  and  1896.  Defendant's  line  of  railroad 
runs  through  the  above  mentioned  section  from  a  point 
a  short  distance  south  of  the  northwest  comer  of  the 
section,  in  a  southeasterly  direction,  and  traverses  a  small 
portion  of  the  southwest  corner  of  plaintiffs'  land.  .Near 
the  point  of  entrance  of  the  railroad  upon  section  11,  it 
crosses  the  Nemaha  river,  which,  at  the  point  of  intersec- 
tion, flows  eastward  in  a  meandering  channel  to  a  point 
near  the  eastern  boundary  of  plaintiffs'  land.  From  this 
point  it  meanders  in  a  southwesterly  diriMrtion  through 
plaintiffs'  land  and  crosses  the  line  of  the  defend- 
ant's right  of  way  eight  or  ten  rods  south  of  the  plain- 
tiffs' land.  Accordingly,  this  land  and  a  portion  of  other 
lands  are  inclosi^d  in  an  irregular  triangle  by  defendant's 
right  of  way  and  the  btnid  of  the  river.  When  the  de- 
fendant's railroad  was  constructs  in  the  year  1872, 
a  ditch  or  borrow-pit  was  dug  on  the  east  side  of  the 
right  of  way  from  the  bank  of  the  Nemaha  river  along 
the  right  of  way  for  a  distance  of  about  200  feet  This 
ditch,  according  to  the  testimony  off(T(Hl  by  the  plain- 
tiffs, was  about  4  feet  deep  and  15  feet  wide  at  the  mar- 
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gin  of  the  river,  and  was  excavated  for  the  purpose  of 
procuring  dirt  for  filling  the  railroad  track,  and  not  for 
purposes  of  drainaga  The  petition  alleges  that  this  ditch 
diverted  the  waters  of  the  Nemaha  river  from  their  nat- 
ural course,  and  discharged  them  on  the  portion  of  plain- 
tiflfs'  lands  lying  immediately  east  of  defendant's  right  of 
way,  to  the  injury  of  their  crops  in  the  years  above  men- 
tioned. Defendant's  answer  was,  in  substance,  a  general 
denial,  and  on  issues  thus  joined  there  was  a  trial  to  a  jury, 
a  verdict  for  the  plaintiffs  for  $200,  and  judgment  on  the 
verdict.  To  reverse  this  judgment  defendant  brings  error 
to  this  court. 

The  first  question  called  to  our  attention  in  the  brief 
of  the  railroad  company  is  that  the  court  erred  in  over 
ruling  a  motion  to  require  plaintiffs  to  make  their 
amended  petition  more  definite  and  certain,  in  stating 
wherein  the  defendant  had  negligently  constructed  its 
roadbed.  We  think  this  motion  without  merit.  The  peti- 
tion alleged  that  the  defendant  in  construction  of  its  road- 
bed dug  a  ditch  4  foet  deep  and  15  feet  wide  into  the  bank 
of  the  Nemaha  river,  excavated  it  back  along  its  right 
of  way  in  such  a  manner  as  to  divert  the  waters  which 
would  naturally  flow,  if  unimpeded,  in  the  channel  of  the 
river  into  the  ditch,  and  by  this  means  discharged  these 
waters  onto  plaintiffs'  land.  There  is  no  complaint  in 
the  petition  that  defendant  failed  to  make  a  good  and  sub- 
stantial roadbed,  but  that  in  doing  so  it  diverted  the 
waters  of  the  Nemaha  river  from  their  natural  flow  to 
the  plaintiflFs'  damage. 

The  next  question  urged  is  that  the  evidence  is  not  suf- 
ficient to  sustain  the  judgment.  A  review  of  the  testi- 
mony offered  by  the  plaintiffs  shows  that  numerous  wit- 
nesses sworn  in  their  behalf  testify  that  thej'  saw  the 
water  flowing  down  from  the  river  througli  defendant's 
ditch,  and  flowing  from  the  mouth  of  the  ditch  to  and  over 
the  submerged  land  of  the  plaintiffs  in  the  years  in  which 
the  injury  is  alleged  to  have  been  received.  There  was 
evidence,  however,  that  in  times  of  high  water  the  river 
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would  overflow  at  points  surrounding  plaintiffs'  land  bdow 
the  point  of  the  diversion  by  defendant's  ditch,  but  the  evi- 
dence offered  by  plaintiffs  was  confined  to  the  years  in 
which  there  was  not  a  general  overflow  of  the  river.  De- 
fendant offered  the  testimony  of  an  experienced  civil  en- 
gineer who  made  a  thorough  survey  of  the  ditch  or 
borrow-pit  and  the  banks  of  the  river  which  meandered 
plaintiffs'  land  in  the  year  1900.  From  this  survey  it 
appeared  that  the  ditch  at  the  bank  of  the  river  was  sev- 
eral inches  higher  than  the  lowest  point  in  the  river  bank 
below  the  ditch  and  adjacent  to  plaintiffs'  land.  From 
this  testimony,  which  was  undisputed,  it  is  urged  that 
the  ditch  could  not  have  been  the  proximate  cause  of  the 
injury  to  the  crops.  There  would  be  much  weight  in  this 
contention,  had  the  survey  been  made  at  the  time  of  the 
injury  complained  of;  but  the  evidence  shows,  on  the  plain- 
tiffs- part,  that  the  ditch  had  been  filled  at  least  two  feet 
after  the  injury  and  before  the  survey  was  made.  Con- 
sequently, the  question  as  to  whether  the  injury  was  oc- 
casioned by  the  ditch  or  by  the  natural  overflow  of  the 
river  was  one  of  fact  for  the  determination  of  the  jury. 

It  is  next  urged  that,  because  the  testimony  shows  that 
the  borrow-pit  or  ditch  complained  of  was  constructed 
more  than  ten  years  before  the  injury  complained  of,  the 
action  was  barred  by  the  statute  of  limitations.  In  sup- 
port of  this  contention  we  are  cited  to  the  decision  of  this 
court  in  Oartncr  v.  Chicago^  R.  L  &  P.  R.  Co.,  71  Neb. 
444.  In  that  case  the  second  cause  of  action  reviewed 
in  the  opinion  was  for  injuries  to  land  alleged  to  have  re- 
sulted from  the  negligent  construction  of  defendant's 
roadbed,  whereby  surface  water  was  thrown  back  and  over 
the  lands.  As  a  defense  to  this  cause  of  action,  the  company 
pleaded  a  judgment  rendered  in  favor  of  the  former  owner 
of  the  premises  and  against  it  on  a  similar  cause  of  action. 
It  was  held  that  the  former  judgment  was  for  damages 
to  the  land,  both  present  and  prospective,  by  reason  of 
the  construction  of  the  roadbed,  and  was  binding  on  the 
then  plaintiff  and  his  privies,  the  subsequent  purchasers 
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of  the  land.  In  the  case  at  bar,  no  former  judgment  was 
pleaded  or  proved  and  the  damages  alleged  Avere  for  in- 
juries to  the  growing  crops — not  to  the  land — for  the  years 
named  in  the  petition.  So  that  this  case  does  not  fall 
within  the  reason  of  the  rule  announced  in  Gartner  v.  Chi- 
cago^ R,  I.  &  P.  R.  Co.,  supra.  It  is  rather  governed  by 
the  doctrine  announced  in  Chicago^  B,  &  Q.  R.  Co.  v.  Em- 
mert^  53  Neb.  237,  in  which  tlie  court  said: 

"Where  an  injury  to  the  crops  and  lands  of  one  is  caused 
by  the  negligent  construction  of  a  railway  enbankraent, 
which  arrested  and  held  upon  said  lands  the  flood  waters 
of  a  natural  stream,  such  party's  cause  of  action  accrues 
at  the  date  of  the  injury  and  not  at  the  date  of  the  negli- 
gent construction  of  the  improvement."  Fremont,  E.  &  M. 
V.  R.  Go.  V.  Harlin,  50  Neb.  698. 

Objection  is  urged  against  the  action  of  the  trial  court 
in  giving  aiid  refusing  instructions.  The  instructions,  as 
a  whole,  clearly  submitted  to  the  jury  the  question  to  be 
determined,  that  is,  whether  or  not  tJie  water  of  the  Ne- 
maha river  was  diverted  from  its  natural  channel  by  de- 
fendant's ditch,  and  discharged  upon  plaintiff's  land,  by 
reason  of  such  diversion,  when,  but  for  such  ditch,  the 
water  would  have  remained  in  its  natural  channel.  On  an 
affirmative  determination  of  this  question  from  a  prepon- 
derance of  the  evidence  plaintiffs'  right  to  recover  was 
predicated.  The  court  gave  every  instruction  requested  by 
defendant  except  a  peremptory  one  directing  a  verdict. 
The  instructions  given  at  defendant's  request  presented 
every  defense  offered  as  favorable  to  defendant's  contention 
as  the  law  would  permit.  There  is  no  material  conflict  in 
the  instructions  given  at  the  request  of  the  plaintiffs  and 
those  given  at  the  request  of  the  defendant.  We  therefore 
conclude  that  the  cause  was  fairly  submitted  and  fully 
covered  by  the  instructions  given. 

Complaint  is  urged  against  the  action  of  the  trial  court 
in  the  admission  of  evidence  on  the  measure  of  damages 
to  the  plaintiffs.  These  objections  are  technical  and 
specious,  and  are  urged  against  the  court  allowing  wit- 
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Aesses  to  tewtifv  as  to  the  productive  powers  and  the  char- 
acter of  the  soil  on  the  land  alle|2:ed  to  have  been  over- 
flowed. The  proposition  to  be  established  was :  What  was 
the  value  of  the  {^rowing  crops  before  and  after  the  over- 
flow? This  is  a  question  that  is  always  difficult  to 
accurately  determine,  as  the  value  of  growing  crops  de- 
pends on  tlie  probability  of  their  subsequent  maturity.  It 
was  well  said  in  the  case  of  Walldce  v.  Cfoodall,  18  N. 
H.  439: 

"The  value  of  young  timber,  like  the  value  of  a  grow- 
ing crop,  may  be  but  little  when  separated  from  the  soil. 
The  land  stripp(Kl  of  its  trei*s  may  be  valueless.  The  trees 
considered  as  timber  may,  from  their  youth,  be  valueless, 
and  so  the  injury  done  to  the  plaintiff  by  the  trespass 
would  be  but  imperfectly  compensated,  unless  he  could  re- 
ceive a  sum  that  would  be  equal  to  their  value  to  him  while 
standing  upon  the  soil." 

The  court  in  his  instructions  fixed  the  measure  of  dam- 
ages as  "the  differc^nce  in  the  fair  market  value  of  the 
crop  just  before  the  land  was  floodcnl,  in  the  manner  above 
alleged,  if  proved,  and  immediately  thereafter."  This  was* 
the  proper  measure,  and  an  examination  of  the  whole  rec- 
ord shows  that  the  jury  in  their  award  administered  only 
a  hom(H)pathic  dose  of  damages  in  the  treatment  of  the 
plaintiffs'  injuries.  We  are  therefore  convinced  that  de- 
fendant was  not  prejudicial  in  the  admisssion  of  evidence 
on  this  branch  of  the  case. 

Finding  no  reversible  error  in  the  record,  we  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

Ames  and  Letton,  CO.,  concur. 

By  the  Court :  For  the  reasons  given  in  the  above  opin- 
ion, the  judgment  of  the  district  court  is 

Affirmed. 
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Mabia  Brandon,  appellee,  v.  Jens  Jensen,  appellant. 

Filed  October  5,  1905.    No.  13,900. 

lb  AdmlnlstTator's  Sale.  The  proYisions  of  section  117,  chapter  23, 
Compiled  Statutes  1903,  apply  to  irregular  administrative  sales, 
but  not  to  sales  that  are  absolutely  void. 

2.  Case  Distinguished.    Seward  v.  Didier,  16  Neb.  58,  examined  and 

distinguished. 

3.  AdministratoT's  Sale:  Homestead.    A  homestead  of  less  value  than 

|2,000  cannot  be  disposed  of  at  administrator's  sale,  either  for  the 
discharge  of  incumbrances  thereon  or  for  the  payment  of  debts 
against  the  estate  of  the  decedent,  and  a  license  granted  by  the 
district  court  purporting  to  authorize  such  a  sale  is  absolutely 
void.    Tindall  v.  Peterson^  71  Neb.  160,  followed  and  approved. 

Appeal  from  the  district  court  for  Kearney  county :  Ed 
L.  Adams,  Judge.    Affirmed. 

J.  L.  McPheelyy  for  appellant. 

John  O.  Stevens^  contra. 

Oldham,  O. 

The  dispute  involved  in  this  action  is  of  law  and  not  of 
fact.  The  undisputed  facts  are:  That  on  the  10th  day  of 
November,  1890,  Warren  AVhitesel  departed  this  life  seized 
of  80  acres  of  land  situated  in  Kearney  county,  Nebraska, 
of  less  value  than  |2,000,  which  he  had  occupied  with  his 
wife  as  a  homestead  for  several  years  preceding  his  death. 
These  lands  were  subject  to  a  mortgage  of  $500  and  in- 
terest. The  deceased  was  the  illegitimate  son  of  Maria 
Brandon,  the  plaintiff  in  this  cause  of  action,  and  died 
intestate,  leaving  a  widow,  Tercilla  Whitosel,  but  no  chil- 
dren. The  wife  procured  letters  of  administration  on  the 
estate,  and  claims  of  a  general  nature  were  allowed 
against  the  estate  in  the  sum  of  about  |700.  On  October 
5,  1897,  the  administratrix  applied  to  the  district  court 
for  a  license  to  sell  the  real  property  of  the  deceased  to 
pay   the   indebtedness   of  the   estate.     The   license   was 
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granted^  and  the  Jands  were  sold  on  December  4,  1897,  at 
public  sale,  and  purchased  by  the  mortgagee,  Jens  Jensen, 
who  is  the  defendant  in  this  suit.  The  sale  was  confirmed 
on  the  7th  day  of  December,  1897.  On  March  1,  1900, 
Percilla  Whitesel  departed  this  life,  and  on  the  7th  day 
of  August,  1903,  the  plaintiff,  Maria  Brandon,  the  sole 
heir  at  law  of  Warren  Whitesel,  instituted  this  cause  of 
action  against  the  defendant  to  quiet  her  title  to  the  prem- 
ises owned  by  her  son  at  his  death,  and  to  remove  the 
cloud  cast  thereon  by  the  administrator's  sale  and  the 
deed  issued  pursuant  thereto.  Defendant,  for  answer, 
denied  plaintiff's  right  to  bring  the  action,  and  alleged 
that  he  was  the  owner  of  the  premises  under  the  purchase 
at  the  administrator's  sale,  and  that  the  plaintiff  was 
barred  by  the  statute  of  limitations  from  maintaining  the 
action,  because  more  than  five  years  had  elapsed  between 
the  confirmation  of  the  sale  and  the  institution  of  the 
suit  On  issues  thus  joined  the  court  found  in  favor  of 
the  plaintiff,  and  entered  a  decree  quieting  h^rj^t^tle  to  the 
premises  in  dispute.  An  accounting  was  taken  of  the 
amount  due  the  defendant  on  the  note  and  mortgage,  and 
defendant  was  charged  with  the  value  of  the  rents  and 
profits  on  the  premises  from  the  time  of  the  death  of  Per- 
cilla Whitesel,  and  it  was  found  that  there  was  due  the 
defendant  on  his  mortgage  the  sum  of  f  168,  which  was 
declared  a  first  lien  on  the  premises.  There  is  no  com- 
plaint as  to  the  amounts  found,  if  it  is  determined  that 
the  plaintiff  had  a  right  to  recover. 

The  right  of  the  mother  to  inherit  the  property  of  her 
illegitimate  child,  as  fixed  by  our  statute,  is  conceded.  It 
is  also  recognized  that,  under  our  statute,  the  homestead 
selected  from  the  husband's  lands  descends  to  his  heirs 
after  the  death  of  his  widow.  So  the  only  question  to  de- 
termine is  whether  or  not  plaintiff's  action  in  the  instant 
suit  is  barred  by  section  117,  chapter  23,  Compiled  Stat- 
utes 1903  (Ann.  St  4982),  which  provides  as  follows: 
"No  action  for  the  recovery  of  any  estate  sold  by  an  ex- 
ecutor or  administrator,  under  the  provisions  of  this  sub- 
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division,  shall  be  maintained  by  any  heir  or  other  person 
claiming  under  the  deceased  testator  or  intestate,  unless 
it  be  commenced  within  five  years  next  after  the  sale." 
It  is  contended  by  counsel  for  appellant  that  this  section 
of  the  statute  is  an  absolute  bar  against  any  action  to  set 
aside  such  sale,  whether  void  or  voidable.    On  the  other 
hand,  it  is  contended  by  counsel  for  the  appellee  that  this 
section  is  only  intended  to  aid  irregular  and  voidable  sales 
and  can  have  no  effect  on  a  sale  made  by  one  having  no 
authority  or  semblance  thereof.     The  identical  question, 
under  a  similar  statute,  has  been  twice  before  the  supreme 
court  of  the  state  of  Iowa  for  determination.    It  was  fijpst 
considered  in  the  case  of  Oood  v.  Norley,  28  la.  188,  and 
the  court  at  that  time  was  divided  in  its  opinion  on  the 
question.    Beck,  J.,  delivered  a  very  able  and  exhaustive 
opinion  holding  that  the  statute  could  have  no  application 
to  a  sale  that  was  absolutely  void.    Cole,  J.,  concurred  in 
this  view.    Dillon,  C.  J.,  was  of  the  opinion  that  the  stat- 
ute applMd'to  all  sales.    Wright,  J.,  was  of  the  opinion 
that,  underthe  facts  of  the  case  considered,  the  sale  sought 
to  be  set  aside  was  not  void.     On  this  division  of  the 
court,  a  judgment  of  the  lower  court  holding  the  action 
barred  was  sustained;  but  when  the  same  question  was 
considered  by  that  court  in  the  later  case  of  Boyles  v. 
Boyles,  37  la.  592,  the  court  unanimously  sustained  the 
opinion  of  Justice  Beck  and  held  that  the  statute  applied 
to  irregular  and  voidable  sales  alone.    This  latter  decision 
is  supported  by  the  holdings  in  Staples  v.  Connor^  79  Oal. 
14,  and  Ohadbourne  v.  Rackliff,  30  Me.  354,  and  has  re- 
ceived the  approval  of  such  standard  text  writers  as  Free- 
man and  Black.    This  question  was  discussed  in  this  court 
*by  Maxwell,  J.,  in  Seward  v.  Didier,  16  Neb.  64,  and  the 
language  used  would  indicate  that  the  writer  of  the  opin- 
ion was  favorably  impressed  with  the  language  of  Chief 
Justice  Dillon  in  Good  v.  Norley,  supra.    The  case  under 
discussion,  however,  only  presented  questions  involved  in 
an  irregular,  rather  than  a  void,  sale,  and  as  applicable 
to  the  case  decided  by  this  court,  the  quotation  from  the 
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opinion  of  Chief  Justice  Dillon  was  well  chosen.  But 
we  think  the  8up:}i:estion  that  the  statute  "would  be  robbed 
of  its  virtue  if  it  were  confined  to  cases  where  the  sale  was 
valid,  for  such  sales  do  not  need  the  protection  of  the 
statute,"  was  aptly  met  in  the  contra  opinion  by  Beck,  J., 
when  he  said: 

"It  is  also  said  that  4t  is  the  infirm  and  defective  title, 
the  one  that  could  othensise  not  stand  the  test  of  an  action 
by  the  heir  to  recover,  which  was  intended  to  be  cured'  by 
the  statute.  To  this  proposition  I  assent,  and  I  have  just 
pointed  out  that  this  kind  of  titles  the  statute  is  designed 
to  aid.  An  Mnfirm  and  defective  title'  is  a  very  different 
thing,  as  we  have  just  seen,  from  a  void  title.  The  first  is 
a  title y  the  s(H»<md  is  no  fitle  at  all.  The  first  may  grow 
into  a  i)erf(Tt  title,  for  it  has  the  germ  of  life  in  it;  the 
second  can  never  become  a  title,  for  it  wants  the  life,  the 
essential  element  of  a  title." 

The  next  question  to  consider  is:  Was  the  attempted 
sale  of  the  homestead  by  the  administratrix  of  the  estate 
void,  or  UHTely  a  voidable  proctnxling?  Freeman,  Void 
Judicial  Sales  (4th  ed.),  sec.  35,  says:  "If,  under  the 
statute  of  a  state,  the  homestead  of  a  dece^lent  does  not 
come  within  the  control  of  its  probate  courts,  an  admini:^- 
trator's  sale  thereof,  tliougli  oiiIctchI  and  confirmed  by  the 
court,  is  an  idle  procecnling."  Citing  Yarboro  v.  Brewster, 
38  Tex.  397;  Howe  v.  McGircrn,  25  Wis.  525;  Wehrle  v. 
^yvhrle,  39  Ohio  St.  305.  The  question  of  the  right  of  an 
administrator  to  sell  a  homc^stead  for  the  payment  of  the 
debts  of  his  dcM^edent  in  this  state  was  determined  in  a 
very  able  opinion  by  my  brother  .Vmes,  in  the  recent  case 
of  Tindall  r.  Peterson,  71  Neb.  160,  wherein  it  was  held, 
after  a  careful  review  of  all  the  authorities : 

"A  homc^stead  of  less  value  than  f2,000  cannot  be  dis- 
posed of  at  administrator's  sale  either  for  the  discharge  of 
incumbrances  thereon,  or  for  the  payment  of  debts  against 
the  estate  of  the  decedent,  and  a  license  granted  by  the 
district  court,  purporting  to  authorize  such  a  sale,  is  ab- 
solutely void." 
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We  are  therefore  of  opinion  that  the  sale  of  the  home- 
stead in  the  instant  case  was  a  void,  and  not  a  voidable, 
sale,  and  that  the  learned  trial  court  was  fully  justified 
in  holding  that  the  action  by  the  heir  to  recover  the  land 
was  not  barred  by  section  117,  supra.  We  therefore  ree- 
ommend  that  the  decree  of  the  district  court  be  affirmed, 

Ames  and  Lbtton,  OC,  concur. 

By  the  Court:.  For  the  reasons  given  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 


William  Kinkead  v.  C.  W.  Tuegeon  et  al.* 

Filed  October  5,  1905.    No.  13,904. 

1.  JTavigable  Waters:  Riparian  Pbopeietors.    The  title  to  the  bed  of 

a  navigable  river  In  Nebraska  Is  In  the  state,  and  the  rights  of 
a  riparian  proprietor  on  such  stream  are  bounded  by  the  banks 
of  the  river. 

2.  Case  of  Bouvier  v,  Stricklett,  40  Neb.  792,  criticised. 

Error  to  the  district  court  for  Dakota  county:  Guy  T. 
Graves^  Judge.    Affirmed. 

John  T.  Spencer  and  R.  E.  Evans^  for  plaintiff  in  error. 

J.  J.  McAllister,  Edwin  J.  Stason  and  J.  G.  McGonkey, 
contra. 

Oldham,  C. 

This  was  a  suit  in  ejectment,  which  was  tried  to  the 
court  and  a  jury  on  the  following  stipulation  of  facts :  "It 
is  hereby  stipulated  by  and  betwc^^n  the  parties  hereto: 
That  the  plaintiff  is,  and  in  1876  was,  the  owner  of  so 
much  of  the  land  described  in  his  petition  as  was  above 
the  line  of  ordinary  hl^h  Avater  mark  of  the  Missouri  river 
in  May,  1876;  that  in  ^lay,  1876,  the  ^lissouri  river,  which 

*  Rehearing  allowed.     See  opinion,  p.  580,  post 
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is  a  navigable  state  boundary  river,  suddenly  abandoned 
its  permanent  channer  adjacent  to  plaintiff's  said  land, 
leaving  its  former  channel  and  forming  a  new  channel  by 
suddenly  cutting  through  a  neck  of  land  to  the  south  of 
plaintiff's  said  land;  that  all  the  land  in  controversy  in 
this  action,  and  occupied  by  the  defendants  C.  W.  Tur- 
geon,  V.  C.  Turgeon,  N.  Turgeon,  Charles  Bray,  and  Caleb 
Marsh  at  the  time  this  action  was  commenced  and  at  the 
present  time,  is  wholly  below  and  outside  of  the  ordinary 
high  water  mark  of  the  Missouri  river,  as  it  flowed  at  the 
time  of  said  sudden  change,  and  cut  off  the  permanent  bed 
of  said  river,  and  is  now  the  dry,  abandoned  bed  of  the  said 
river;  that  the  lands  occupied  by  the  defendants  at  the 
commencement  of  this  action  and  at  the  present  time  con- 
stitute the  abandoned  river  bed  of  the  Missouri  river  as 
said  river  flowed  prior  to  the  cut-off  in  1876,  being  that 
part  of  said  bed  between  the  center  of  the  channel  where 
said  river  then  ran  and  the  high  bank  of  the  land  owned 
and  occupied  by  the  plaintiff  on  the  Nebrasliil^fede,  and 
described  in  plaintiff's  petition."  The  court  directed  a 
verdict  for  the  defendants.  There  was  judgment  on  the 
verdict,  and  to  set  aside  this  judgment  plaintiff  brings  error 
to  this  court. 

The  stipulation  of  facts  in  this  case  is  exceedingly  mea- 
ger, and  the  most  that  can  be  gathered  from  it  is  that  in 
.  and  since  1876  the  plaintiff  was  the  owner  of  riparian  lands 
on  the  Missouri  river,  a  navigable  stream ;  that,  by  a  sud- 
den change  of  channel,  the  waters  receded  from  plaintiff's 
land  and  left  an  abandoned  river  bottom  between  the 
former  high  water  mark  of  the  river  and  the  middle  of  its 
former  channel,  which  is  now  occupied  by  the  defendants. 
Plaintiff's  claim  to  the  land  rests  solely  on  the  doctrine 
that  the  riparian  owners  of  lands  bordering  on  the  Mis- 
souri liver  take  to  the  middle  thread  of  the  stream,  not- 
withstanding the  fact  of  its  navigability.  Had  the  addi- 
tion to  these  lands  formed  by  gradual  accretion  or  reliction, 
a  different  question  would  have  been  presented,  since  even 
the  riparian  owners  on  tide-water  rivers  at  common  law 
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took  the  alluvium  formed  by  slow  and  imperceptible  accre- 
tion.- But  under  the  stipulation  the  lands  in  question 
were  admitted  to  have  been  formed  by  a  sudden  change  of 
the  channel  of  the  river.  Consequently,  plaintiff's  claim 
to  the  bed  of  the  river  turns  on  his  right  as  a  riparian 
owner  to  take  to  the  middle  thread  of  a  navigable  river 
that  bounds  his  land.  At  common  lalw  the  title  to  the  bed 
of  navigable  tide-water  rivers  is  in  the  king,  who  holds  it 
in  trust  for  his  subjects.  In  the  states  of  the  American 
Union  in  which  the  English  common  law  prevails  there  is 
a  conflict  of  opinions  in  the  courts  of  last  resort  as  to 
whether  the  title  to  the  bods  of  fresh-water  rivers,  which 
aire  navigable  in  fact,  remains  in  the  state  or  is  in  the 
riparian  owners  of  the  stream.  This  conflict  arose  when 
some  of  the  colonial  courts,  and  later  the  supreme  court  of 
the  United  States,  made  a  departure  from  the  common 
law  test  of  navigability  (that  it  should  be  a  stream  in 
which  the  tide  ebbs  and  flows,  or  an  "arm  of  the  sea"),  and 
made  the  legtl^  practical  question  of  fact  as  to  whether  or 
not  the  stream  was  actuallj-  navigated.  When  this  depart- 
ure was  made,  the  conflict  arose  in  the  different  states  as 
to  what  rule  should  be  applied  to  the  ownership  of  the 
beds  of  streams  which  were  navigable  in  fact,  but  not  at 
common  law. 

As  has  been  stated,  at  common  law  the  bed  of  a  river  in 
which  the  tide  ebbed  and  flowed  was  held  by  the  king, 
•while  the  title  to  the  bed  of  all  fresh-water  rivers  was  in 
the  riparian  owners.  Some  of  the  American  courts, 
notably  Illinois,  Connecticut,  Delaware,  Georgia,  Ken- 
tucky, Maryland  and  Maine,  applied  the  doctrine  that,  as 
these  fresh-water  streams  were  nonnavigable  at  common 
law,  the  common  law  rule  as  to  the  title  to  fresh- water 
streams  should  apply,  and,  consequently,  that  each  ripa- 
rian owner  took  to  the  middle  thread  of  the  stream.  Adams 
V.  Pease,  2  Conn.  481 ;  Braxon  v.  Bresslcr,  64  111.  488 ;  De- 
laney  v.  Boston,  2  Harr.  (Del.)  489;  Hendrick  v.  Cook,  4 
Ga.  241.  The  opposite  view  found  favor  in  the  decisions 
of  the  supreme  courts  of  Pennsylvania,  Iowa,  Missouri, 
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Kansas,  Minnc^sota,  California,  Nevada,  Arkansas,  Ala- 
bama, TenucvsKee,  Indiana  and  others.  McManus  v.  Car- 
michael,  3  la.  1;  Canson  v.  Blazer ,  2  Binn.  (Pa.)  475; 
Wood  V.  Foxcler,  26  Kan.  082 ;  Lamme  t\  Buse,  70  Mo.  463; 
Sichurmeier  i\  /S7.  Paul  d  P.  A*.  Co.,  10  Minn.  59,  affirmed 
in  supreme  court  of  the  T^nitxHl  States,  7  Wall.  (U.  S.)  272; 
PacJxcr  V,  Bird,  71  Cal.  134;  Shoemaker  r.  Hatch,  13  Nev. 
261;  Bullock  v.  Wilson,  2  Port.  (Ala.)  436;  St.  Louis,  I. 
M.  cf  S.  R.  Co.  i\  Ramsn/,  HSArk.  314, 13  S.  W.  931,  8  L.  B. 
A.  559;  Elder  v.  Burnts,  6  Humph.  (Tenn.)  358;  Bain- 
bridge  V.  Sherlock,  29  Ind.  364.  This  line  of  decisions  pro- 
ceeds on  th(*  theory  that,  as  these  str(»ams,  although  not 
**arms  of  the  sea,"  have  Ikh^h  determined  to  be  in  fact  navi- 
gable, the  rule  applicable  to  the  bed  of  navigable  tide- 
water strealns  at  i'ommon  law  should  govern  them,  and 
that,  as  the  beils  of  navigable  streams  were  reserved  by 
the  states  when  the  constitution  of  the  United  States 
was  adopted,  the  title  to  the  beds  of  those  rivers  is 
in  the  states.  The  supreme  court  of  the  Unit-ed  States  has 
held,  in  Barney  r.  Keokuk,  94  U.  S.  324,  and  Packer  v. 
Bird,  137  U.  S.  061,  that  it  is  for  the  states  to  determine 
the  question  of  the  title  to  the  ImhIs  of  these  rivers  as  be- 
tween itself  and  the  riparian  proprietors. 

It  is  plain  that  we  stand  at  the  parting  of  the  ways  in 
regard  to  the  divisions  of  the  state  courts  of  this  coun- 
try on  the  quc^stion  of  title  to  river  beds  of  the  class  in 
dispute.  It  is  also  ai4)arent  that  each  of  these  two  diver- 
gent linos  of  authority  start  from  a  basis  both  sound  and 
sane,  and  that  the*  r(\sults  of  (*ach  of  these  lines  of  decisions 
have  been  sanctioncnl  and  approv(^d  by  the  suprejne  court 
of  the  United  States.  It  tlum  devolves  upon  us  to  examine 
carefully  the  decisions  of  our  own  court,  and  determine 
from  them,  if  possible,  which  of  the  diverging  paths  we 
shall  follow.  The  first  d(HMsion  of  this  court  called  to  onr 
attention  is  the  <*ase  of  Lnmmers  v.  Nisscny  4  Neb.  245. 
This  was  a  dispute  over  lands  on  the  banks  of  the  Missouri 
river  claimed  as  accretions  by  alluvial  deposits.  The  case, 
hoAvever,  was  deU^rmined  on  the  evidence,  which  tended  to 
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show  that  the  lands  had  not  been  formed  as  alluvium  after 
the  survey  by  the  general  government.  The  case  also  in- 
volved a  question  of  meandered  lines,  not  in  point  in  the 
instant  case.  The  next  case  cited  is  Bisscl  i\  Fletcher,  19 
Neb.  725.  This  was  a  controversy  over  riparian  rights  on 
a  nonnavigable  stream,  and  turned  on  a  question  of  fact  as 
to  whether  or  not  the  lands  claimed  we're  formed  by  accre- 
tion. The  question  of  riparian  rights  was  next  brought 
before  this  court  in  Wiggenhorn  v.  KountZy  23  Neb.  690. 
There  the  dispute  arose  over  the  cutting  of  timber  from  an 
island  in  the  Platte  river.  While  the  case  was  carefully 
considered  and  the  authorities  reviewed  by  the  court,  yet 
the  question  as  to  the  title  to  the  bed  of  a  navigable  river 
was  not  in  issue  and  in  no  way  adverted  to.  Conse- 
quently, this  case  is  of  little  assistance  in  reaching  a  con- 
clusion. In  Oill  V,  Lydicic,  40  Neb.  508,  again  the 
question  was  as  to  the  right  to  accretions  on  the  Missouri 
river,  where  the  "river  recedes  slowly  and  imperceptibly, 
changing  the  channel  of  the  stream  and  leaving  the  land 
dry  theretofore  covered  by  water."  It  was  held  that  the 
alluvium  so  formed  belonged  to  the  riparian  owner,  but 
that,  if  the  alteration  takes  places  suddenly,  the  ownership 
would  remain  according  to  the  former  bounds.  This  case, 
while  not  in  point,  excludes  any  claim  to  the  land  by  plain- 
tiff in  this  cause  of  action  on  the  doctrine  of  accretion. 
The  next  case,  Jiourier  v,  Sfricllett^  40  Neb.  792,  was  a 
dispute  over  an  island  in  the  Missouri  river,  claimed  by 
the  riparian  owner  as  an  accretion  to  his  land.  A  judg- 
ment entered  in  the  court  below  in  favor  of  the  defendant 
was  aflBrmed  by  this  court.  In  reaching  the  conclusion, 
many  authorities  are  quoted  in  the  opinion  relative  to  the 
character  of  testimony  necessary  to  establish  the  forma- 
tion of  land  by  accretion.  For  this  purpose  the  decision 
of  the  supreme  court  of  the  United  States  in  County  of  St. 
Clair  V,  Lovingston,  23  Wall.  (U.  S  )  46,  is  quoted  from, 
because  it  discusses  with  gr(»at  learning  the  peculiar  char- 
acter of  the  Missouri  river  with  rc^ference  to  changes  in  its 
channel.  The  result  reached  by  the  opinion  was  that  the 
40 
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evidence  in  the  c*ase  then  considered  was  not  suflBcient  to 
show  that  the  island  had  Iw^en  formed  by  accretion.  But, 
plainly  by  some  oversiji:ht,  it  is  said' in  the  first  lines  of 
the  fourth  para^^raph  of  the  syllabus:  "'V\Tiere  the  middle 
of  the  i-hannel  of  a  stream  of  water  constitutes  the  bound- 
ary line  of  a  tract  of  hind/'  While  the  syllabus,  as  a 
whole,  properly  sta1(^  the  law,  yet  so  much  of  it  as  seems 
to  hold  that  the  title  to  lands  on  the  banks  of  the  Missouri 
river  extends  to  the  middle  of  the  stream  is  purely  obiter 
dictum,  and  unfounded  on  any  question  necessarily  de- 
cided in  the  oi)inion.  In  Clark  v.  Cavihridyc  &  A.  I.  &  L 
Co.,  45  Neb.  7!)S,  a  iontc^st  betw(H?n  a  mill  owner  and  an  ir- 
rigation company  over  the  waters  of  the  Repnblican  river, 
Post,  J.,  speakinp:  for  the  court,  clearly  indicated  his  ad- 
herence to  the  doctrine  that  the  title  to  the  beds  of  naviga- 
ble rivcTS  is  in  the  state  and  not  the  riparian  owners.  But 
this  qu(»stion  was  not  adjudicated,  because  it  was  held  that 
the  Republican  river  was  a  nonnavigable  stream  in  fact, 
as  well  as  at  common  law.  In  Crawford  Co.  v.  Hathaway, 
60  Neb.  754,  61  Neb.  317,  67  Neb.  325,  again  the  contest 
was  between  a  mill  owner  and  an  irrigation  company  over 
the  use  of  thi*  waters  of  a  nonnavigable  stream.  The  opin- 
ion in  this  case  gives  a  very  thorough  and  lucid  discussion 
of  the  law  of  running  waters  and,  while  the  bed  of  a  navi- 
gable stream  was  not  in  issue,  the  author  clearly  expressed 
his  views  on  this  question.  .  Citing  many  authorities  for 
his  position,  he  said : 

"While  this  subject  received  slight  attention  in  the  case 
of  Clark  r.  Camhridgc  <&  Arapahoe  Irrigation  &  Improve- 
ment Co.,  45  Neb.  798,  it  was  not  determined,  as  a  decision 
of  the  case  turned  on  another  point.  As  to  navigable 
streams,  the  doctrine  seems  to  be  that  the  water  and  the 
soil  thereunder  belong  to  the  state,  and  are  under  its  sov- 
ereignty and  domain,  in  trust  for  the  people,  and  cannot, 
therefore,  be  the  subject  of  a  claim  of  i)n)perty  therein,  or 
the  right  to  the  use  thereof  by  an  adjoining  landowner. 
When  the  government,  in  its  survey,  runs  meander  lines 
along  the  banks  of  a  stream  and  parts  with  its  title  to  the 
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adjoining  land,  the  boundary  of  which  would  be  the  high- 
water  mark,  then  it  would  seem  permissible  to  classify  the 
stream  as  navigable,  in  which  case  the  waters  thereof  and 
the  bed  thereunder  would  belong  to  the  state,  and  be  held 
by  it  in  trust  for  the  people.  The  waters  in  such  streams 
would  be  held  to  be  puhlici  juriSj  and  not  subject  to  ripa- 
rian claims  by  the  adjoining  landowner."  Crawford  Co.  v. 
Hathaway,  67  Neb.  325,  350. 

In  McBride  v.  Whitalcer,  65  Neb.  137,  the  controversy 
was  over  an  island  in  the  Platte  river.  The  learned  com- 
missioner who  wrote  the  opinion  in  the  case  specifically 
called  attention  to  the  fact  that  he  was  only  determining 
the  rights  of  the  litigants  in  that  case,  from  which  no  im- 
pression should  go  out  that  any  claims  of  the  state  to  the 
bed  of  the  Platte  river,  or  any  unsurveyed  island  therein, 
were  to  be  affected. 

WTiile  it  is  probably  true,  as  contended  by  counsel  for 
plaintiff  in  error  before  us,  that  there  has  never  been  a 
final  adjudication  by  this  court  of  the  rights  of  a  riparian 
owner  to  take  to  the  middle  thread  of  the  stream  of  the 
Missouri  river,  yet  we  think  that  the  language  used  in 
rendering  the  opinions  in  Clark  v.  Cambridge  &  A.  I.  &  L 
Co.,  supra,  and  Crawford  Co.  v.  Hathaway^  supra,  leaves 
little  reason  to  doubt  that  Nebraska  should  be  added  to 
the  list  of  states  which  hold  that  the  title  to  the  beds  of 
fresh-water  rivers,  which  are  navigable  in  fact,  is  in  the 
state,  and  that  the  right  of  the  riparian  owner  is  bounded 
by  the  banks  of  the  stream. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  of  the  district  court  is 

Affibmbd. 
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The  following  opinion  on  rehearing  was  filed  Novembw 
10,  1906.    Reversed: 

!•  Oommoxi  Iiaw.  By  statute  so  much  of  the  common  law  of  Enslaaad 
88  is  applicable  and  not  inconsistent  with  the  oonstituUon  of 
the  United  States  or  the  constitution  and  statutes  of  this  state 
is  iA  force  in  this  state. 

2. :  Riparian  Rights.    Under  the  common  law  a  riparian  owner 

of  lands  on  one  side  of  a  navigable  river  above  the  flow  of  the 
tide  holds  to  the  thread  of  the  stream,  subject  to  the  public 
easement  of  navigation,  and,  if  the  river  suddenly  changes  Its 
channel  and  leaves  its  former  bed,  the  boundary  does  not  change, 
and  he  still  holds  to  the  same  llneu  This  is  also  the  rule  of 
of  the  civil  law. 

8. :  .     The  common  law  relating  to  the  rights  of  such 

riparian  owners  is  applicable  in  this  state,  and  is  not  inconsistent 
with  the  constitution  or  statutes  of  Nebraska  or  the  constitution 
of  the  United  States. 

4. :   .     Where  the  Missouri  river  suddenly  changeg  its 

course  and  abandons  its  former  bed,  the  -respective  riparian  own- 
ers are  entitled  to  the  possession  and  ownership  of  the  soil 
formerly  under  its  waters  as  far  as  the  thread  of  the  stream, 
and  may  maintain  ejectment  to  oust  squatters  within  such 
limits. 

6.  Former  opinion,  antBt  v»  678,  vacated. 
LBTTON,  J. 

The  facts  in  this  case  are  set  forth  in  a  former  opinion 
by  Oldham,  0.,  reported  ante^  p.  573.  On  account  of 
the  fact  that  at  the  former  hearing  the  commission  was 
not  favored  with  an  oral  argument  of  the  case,  and,  fur- 
ther, for  the  reason  that  the  question  involved  is  of  great 
public  importance,  a  rehearing  wag  alloAved,  and  the  case 
is  again  presented  for  consideration.  As  was  pointed  out 
in  t^e  former  opinion,  the  question  pn^sc^uted  is  here  for 
the  first  time,  though  cases  involving  the  riglits  of  ripar- 
ian owners  to  lands  formed  by  accretion  as  alluvium  have 
heretofore  been  considered  by  the  court,  and  in  deciding 
some  of  these  cases  certain  expressions  of  opinion  have 
been  incidentally  made  by  the  writers  of  the  several  opin- 
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ions  upon  the  question  here  presented.  In  none  of  them, 
however,  was  the  determination  of  this  question  necessary 
to  the  disposition  of  the  case,  nor  was  any  argument  made 
or  authorities  presented  tfpon  the  point.  In  Clark  v. 
Cambridge  d  A.  I.  d  I.  Co.,  45  Neb.  798,  the  writer  of  the 
opinion  indicates  his  personal  views  upon  this  question, 
but,  since  the  case  expressly  holds  that  the  Republican 
river  is  not  a  navigable  stream,  the  expression  was  purely 
obiter.  In  Crawford  Co.  v.  Hathaway ^  67  Neb.  325,  opin- 
ion by  HoLOOMB,  J.,  the  writer  of  the  opinion  says : 

*  Whether  the  common  law  rule  fixing  the  rights  of  ri- 
parian proprietors  applies  to  the  larger  streams  of  the 
state,  such  as  may  be  classed  as  interstate  rivers,  and 
along  the  banks  of  which  meander  lines  have  been  run  by 
the  government  in  its  survey  of  the  public  lands,  presents 
an  entirely  different  question,  and  it  would  seem  that  ri- 
parian rights  would  not  attach  to  the  waters  of  such 
rivers.  A  final  determination  of  the  question,  however,  is 
not  here  made,  as  this  should  be  left  to  be  decided  in  a 
proper  case,  where  the  subject  is  fairly  presented  and 
considered  after  opportunity  for  thorough  investigation, 
aided  by  the  researches  and  arguments  of  counsd." 

It  will  be  seen  therefore  that  we  approach  the  question 
unhampered  by  any  previous  adjudication. 

There  is  an  irreconcilable  conflict  between  the  decisions 
of  the  courts  of  diflferent  states  of  this  country  upon  this 
question.  Prom  a  somewhat  extended  examination  of  the 
various  opinions,  the  writer  believes  that  much  of  the  con- 
fusion has  resulted,  partly  from  a  mistaken  idea  as  to 
what  the  supreme  court  of  the  United  States  had  decided 
upon  the  question,  partly  from  an  idea  that  meander  lines 
in  maps  of  original  surveys  limited  and  bounded  the 
estate  of  the  riparian  owner  by  the  bank  of  the  stream, 
and  partly  from  a  mistaken  idea  of  the  necessities  of -the 
case,  based  upon  the  differences  in  length,  volume  and 
navigability  of  the  great  rivers  of  America  above  tide 
water  as  compared  with  the  inconsiderable  extent  of  those 
English  rivers  which  are  navigable  both  above  and  below 
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the  flow  of  the  tide.  See  Mayor  and  Aldermen  of  the  City 
of  Mobile  v.  Eslava,  9  Porter  (Ala.),  578;  McMantis  v. 
Carmichael,  3  la,  1,  56;  Cooley  v.  (tolden,  117  Mo.  33. 

The  statute  of  this  state  provides:  "So  much  of  the 
common  law  of  England  as  is  applicable  and  not  incon- 
sistent with  the  constitution  of  the  United  States,  with  the 
organic  law  of  this  territory,  or  with  any  law  passed  or  to 
be  passed  by  the  legislature  of  this  territory  is  adopted 
and  declartnl  to  be  law  within  said  territory."  Comp. 
St  1903,  ch.  15a,  sec.  1;  Ann.  St.  6950.  In  this  connection 
we  have  said : 

"The  power  of  tlie  courts  to  declare  established  doctrines 
of  th(^  common  law  inapplicable  tor  this  state  should  be 
used  somewhat  sparingly,  and  its  exercise  is  not  to  be 
justified  unl(,*ss  the  inapplicability  of  a  rule  is  general, 
extending  to  the  whole  or  the  greater  part  of  the  state,  or, 
at  least,  to  an  area  capabUi  of  definite  judicial  ascertain- 
ment. The  common  law  rules  as  to  the  rights  and  duties  of 
riparian  owners  are  in  force  in  every  part  of  the  state, 
except  as  altered  or  modified  by  statutes."  Meng  v.  Coffee, 
67  Neb.  500;  flatter}/  v.  Barley,  58  Neb.  575. 

The  statutory  provision  above  set  forth  has  been  in 
force  in  the  territory  and  state  of  Nebraska  for  over  50 
years,  and  during  that  period  of  more  than  half  a  century 
the  courts  have  declared  the  common  law  inapplicable  in 
but  few  instances,  and  in  several  of  the  instances  that 
portion  of  the  common  law  held  inapplicable  to  our 
changed  conditions  has  been  that  part  thereof  consisting 
of  statutes  enacted  long  before  the  American  revolution. 
Meng  v.  Coffee^  supra.  The  cases  in  which  the  applicabil- 
ity of  the  common  law  as  to  the  rights  of  riparian  owners 
has  been  challenged  heretofore  in  this  state  have  all  been 
concerned  with  the  subject  of  the  rights  of  the  riparian 
owner  to  the  unimpaire<l  use  of  the  water  in  the  stream  in 
resistance  to  a  right  claimed  by  appropriators  to  take  it 
for  purposes  of  irrigation  or  power;  and  the  language  used 
in  Meng  v.  Coffee^  supra,  and  other  cases  dealing  with  the 
same  subject,  while  declaring  as  a  general  rule  the  su- 
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premacy  of  the  common  law  doctrine,  is  haAlly  applicable 
upon  the  question  here  presented,  for,  when  deciding  that 
the  right  of  the  riparian  owner  to  the  use  of  the  running 
water  in  a  stream  was  superior  to  the  right  of  a  person 
seeking  to  divert  the  water  from  the  stream  for  irrigation 
purposes,  it  can  hardly  be  said  that  tlie  court  had  in  mind 
the  question  here  presented  as  to  the  right  of  a  riparian 
owner  to  an  abandoned  river  bed  of  a  navigable  stream. 
We  think  the  question,  therefore,  must  be  c(msi<lered  open 
and  not  settled  by  the  prior  decisions.  They  are  worthy 
of  consideration,  however,  and  must  be  given  weight  as 
determining  the  general  policy  of  this  court  with  reference 
to  the  question  of  the  rejection  of  the  common  law  rule. 

The  questions,  then,  necessary  for  dettti*mination  in  this 
case  are:  First,  what  is  the  common  law  of  England  as 
to  the  rights  of  riparian  proprietors  in  such  a  case  as  this; 
and,  second,  are  the  provisions  of  the  common  law  ap- 
plicable, and,  if  applicable,  are  they  in  any  way  incon- 
sistent with  the  constitution  of  the  United  States,  with 
the  organic  law  of  this  state  or  with  any  law  passed  by 
the  legislature  of  this  state?  These  being  the  questions 
presented,  it  is  obvious  that  the  weight  to  be  attached  to 
the  opinions  of  the  courts  of  other  states  upon  the  ques- 
tion of  the  rights  of  riparian  proprietors  in  an  abandoned 
river  bed  depends  upon  how  far  the  constitution  and  stat- 
utes of  such  state  correspond  with  those  of  this  state,  as 
well  as  upon  the  persuasiveness  of  the  reasoning  set  forth 
in  the  opinions. 

Under  the  common  law  of  England  the  title  to  the  bed 
of  the  sea  below  high  water  mark,  and  to  the  bed  of  all 
rivers  as  far  as  the  flow  of  the  tide  extended,  was  in  the 
crown,  but  the  title  to  the  bed  of  all  fresh  water  rivers 
above  the  ebb  and  flow  of  the  tide,  whether  navigable 
or  nonnavigable,  where  the  river  formed  the  boundary 
between  adjoining  proprietors,  was  in  the  riparian  owner 
to  the  til  read  of  the  stream.  Lord  Hale,  De  Jure  Maris, 
Hargrave  Law  Tracts,  5;  King  v.  Wharton^  12  Mod. 
(Eng.)  510;  Hardin  v.  Jordan,  140  U.  S.  371, 11  Sup.  GU 
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Kep.  808;  Parnham,  Waters,  sec.  48;  Shively  v.  Bowlby, 
152  U.  S.  1.  Chancellor  Kent  says:  "The  right  of 
sovereignty  in  public  rivers  above  the  flow  of  the  tide  is 
the  same  as  in  tide  waters;  they  are  juris  publici,  except 
that  the  proprietors  adjoining  such  rivers  own  the  soil,  ad 
filum  aqu<B.  But  grants  of  land,  bounded  on  rivers,  or 
upon  margins  of  the  same,  or*  along  the  same,  above  tide 
water,  carry  the  exclusive  right  and  title  of  the  grantee  to 
the  center  of  the  stream,  unless  the  terms  of  the  grant 
clearly  denote  tlie  intention  to  stop  at  the  edge  or  margin 
of  the  river;  and  the  public,  in  cases  where  the  river  is 
navigable  for  boats  and  rafts,  have  an  easement  therein, 
or  a  right  of  passage,  subject  to  the  jus  puhlicum  as  a 
public  highway.  •  The  proprietors  of  the  adjoining  banks 
have  a  right  to  use  the  land  and  water  of  the  river,  as 
regards  the  public,  in  any  way  not  inconsistent  with  the 
easement."  3  Kent^s  Commentaries  (13th  ed.),  p.  *427. 
This  also  is  the  rule  of  the  civil  law.  Wace,  Roman  Water 
Law,  sees.  22,  94.  There  appears,  then,  to  be  no  con- 
troversy as  to  what  constitutes  the  common  law  of  Eng- 
land in  regard  to  fresh  waters  or  navigable  rivers  above 
the  flow  of  the  tide.  Some  of  the  cases  in  this  country 
fail  to  draw  a  distinction  between  the  rule  of  the  common 
law  with  reference  to  rivers  which  are  navigable  in  fact 
above  the  flow  of  the  tide,  and  those  navigable  only  where 
the  tide  flows,  and  adopted  the  idea  that  by  the  common 
law  no  rivers  were  navigable  or  considered  as  navigable  in 
law  except  those  in  which  the  tide  rose  and  fell.  Compar- 
ing, then,  the  diminutive  size  and  length  and  volume  of 
the  rivers  of  England  with  the  magnificent  waterways  of 
this  country,  it  was  held  that  the  common  law  as  to  navi- 
gable rivers  was  inapplicable  to  the  situation  in  this  coun- 
try, and  that  our  great  rivers,  which  are  navigable  in  fact 
for  hundreds  or  perhaps  thousands  of  miles,  are  to  be 
treated  in  law  as  were  navigable  rivers  of  England,  mean- 
ing thereby  the  rivers  Jn  which  the  flow  of  the  tide  was 
perceptible.  Much  reasoning  has  been  indulged  in,  based 
upon  the  apparent  disproportion  of  the  rivers  of  England 
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and  America,  to  show  the  necessity  of  abrogating  the  com^ 
mon  law  rule  on  account  of  the  actual  navigability  of  our 
rivers  above  tide  water.  However,  the  rule  of  the  com- 
mon law  has  been  adopted  in  Connecticut,  Delaware, 
Georgia,  Illinois,  Kentucky,  Maine,  Maryland,  Massachu- 
setts, Michigan,  New  Hampshire,  New  eTersey,  partly  in 
New  York,  and  in  Ohio,  South  Carolina  and  Wisconsin. 
It  is  rejected  in  Pennsylyannia,  Virginia,  North  Carolina, 
Alabama,  Florida,  Texas,  Tennessee,  Iowa,  Kansas,  Min- 
nesota, Missouri,  Or^on,  Nevada  and  California.  In 
some  of  the  states  which  reject  the  rule  the  rejection  is 
based  upon  the  system  of  land  surveys  of  the  United 
States,  it  being  held  that,  where  in  the  original  survey  the 
boundary  next  the  stream  is  meandered,  the  government 
has  parted  with  its  title  only  to  the  extent  of  the  meander 
line,  and  has  reserved  to  itself,  or  to  the  state  which  after- 
wards was  created,  the  title  to  the  bed  of  the  stream. 
Later  decisions  of  the  United  States  supreme  court,  how- 
ever, have  settled  that  the  meander  line  along  the  bank 
of  a  navigable  river  is  not  a  monument  of  title  or  bound- 
ary line,  but  merely  marks  the  place  where  the  water 
flowed  at  the  time  of  the  survey  (Hardin  v,  Jordan,  140  U. 
S.  371;  Jefferis  v.  East  Omaha  Land  Co.,  134  U.  S.  178, 10 
Sup.  Ct.  Rep.  518),  and  the  doctrine  of  that  court  now  is 
that,  by  the  admission  of  the  several  states,  whatever  right 
or  title  the  United  States  had  to  the  bed  of  such  navigable 
streams  passed  to  the  state  government,  and  that  the  local 
law  of  each  state  determines  the  question  whether  the  bed 
of  such  streams  belongs  to  the  state  or  to  the  riparian 
owner.  Barney  v,  Kcohik,  94  U.  S.  324;  St.  Lmiis  v. 
Myers,  113  U.  S.  566,  5  Sup.  Ct.  Rep.  640;  Hardin  v.  Jor- 
dun,  supra;  St.  Anthony  Falls  Water-Power  Co.  v.  Board 
of  Water  Commissioners y  168  U.  S.  349.  These  de- 
cisions of  the  supreme  court  of  the  United  States  conclu- 
sively establish  the  fact,  therefore,  that  the  common  law 
with  reference  to  riparian  ownership  in  navigable  streams 
is  not  inconsistent  with  the  constitution  of  the  United 
States  nor  with  the  organic  law  of  this  state,  and,  since 
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no  law  upon  this  subject  has  been  passed  by  the  legislature 
of  the  territory  of  Nebraska  or  of  the  state  of  Nebraska, 
the  common  law  is  not  inconsistent  with  the  statutory  law 
of  the  state. 

The  only  remaining  question,  then,  is  whether  or  not  the 
conunon  law  rule  is  applicable  to  the  conditions  in  this 
state  with  referenTce  to  the  rights  of  riparian  owners  upon 
the  Missouri  river.    As  to  a  portion  of  such  riparian  rights 
this  court  has  already  spoken.     We  have  held  that  the 
rights  of  riparian  owners  upon  the  Missouri  river  to  land 
formed  by  accretion  are  the  same  as  if  the  river  were  not 
navigable,  and  that  the  common  law  applies  in  full  force. 
Gill  V.  Lydick,  40  Neb.  508.     The  same  doctrine  has  been 
declared  by  the  supreme  court  of  the  United  States  in  the 
case  of  Jefferis  v.  East  Omaha  Land  Co.,  134  TJ.  S.  178,  10 
Sup.  Ct.  Rep.  518,  citmg  J  ones  v.  Sonlard,  24  How.  (U.  S.) 
41,  and  other  cases.     In  passing  upon  the  applicability 
of  the  common  law  to  our  conditions,  in  the  first  place  it  is 
well  to  observe  that  for  upwards  of  half  a  century  the  peo- 
ple of  the  territory  of  Nebraska  and  the  state  of  Nebraska 
have  been  in  occupancy  of  the  west  bank  of  the  Missouri 
river.     The  first  settlement  of  the  territory  was  along  the 
Missouri  river,  and  its  fertile  valley  has  been  the  home  of 
thrifty  farmers  ever  since.  It  is  a  matter  of  public  knowl- 
edge, of  which  the  court  will  take  judicial  notice,  that  that 
great  river  in  this  locality  takes  its  course  through  a  wide 
valley  composed,  in  the  main,  of  loose,  sandy  and  friable 
soil  of  great  fertility;  that  it  is  subject  to  annual  fioods^ 
sometimes  of  grejit  extent  and  volume;  that  its  course  is  er- 
ratic and  tortuous;  that  sometimes,  during  flood  periods,  its 
current  will  strike  or  impinge  upon  its  banks  at  such  an 
angle  and  with  such  effect  as,  even  in  a  single  day,  to  un- 
dermine the  same,  and  cause  large  masses  of  soil  to  fall 
into  the  stream  and  be  disintegrated,  and  thus  whole  farms 
are  swallowed  up  with  almost  inconceivable  rapidity,  while 
in  other  localities  hundreds  of  acres  are  often  added  to  its" 
banks  by  the  process  of  accretion.     It  is  further  a  matter 
of  common  knowledge  that  at  a  number  of  points  along  the 
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northern  and  western  boundary  of  the  state  the  river  has, 
as  in  this  case,  cut  across  the  neck  of  a  peninsula,  entirely 
abandoned  its  old  bed,  and  left  the  former  peninsula,  with 
the  abandoned  bed,  entirely  across  the  river  upon  the 
eastern  or  northern  bank,  and  thus  physically  dissevered 
from  the  state  of  Nebraska  and  conjoined  to  Dakota,  Iowa 
or  Missouri.  See  Nebraska  v.  loxca,  143  U.  S.  359;  Mis- 
souri V.  Nebraska,  196  U.  8.  23,  25  Sup.  Ct.  Rep.  155. 
These  processes  have  been  going  on  for  fifty  years.  Dur- 
ing the  whole  period  of  time  the  state  of  Nebraska  has 
existed  it  has  never  asserted  any  title  or  dominion  over 
the  abandoned  river  bed,  but  has  left  the  riparian  owner 
in  full  possession  and  control  of  the  same  to  the  thread 
of  the  stream,  and  many  fertile  farms  now  occupy  the 
place  where  the  waters  once  flowed.  When  the  river 
abandoned  the  bed  tiie  riparian  owner  occupied  it,  claim- 
ing title  thereto,  and  as  fast  as  it  became  subject  to  use- 
ful purposes  reclaimed  it  for  agriculture.  For  so  long  a 
period,  therefore,  it  has  been  considered  by  the  authorities 
of  the  state  of  Nebraska  that  the  common  law  is  applicable 
to  the  conditions  along  the  Missouri  river,  and  the  fact  of 
this  administrative  construction  of  the  law  by  the  state 
authorities,  extending  over  so  many  years,  is  entitled  to 
greaty  if  not  controlling,  weight  upon  this  question.  No 
evil  consequences  have  been  pointed  out  to  us  in  the  brief 
of  defendant  in  error,  which  are  liable  to  occur  to  the 
public  welfare  by  the  continuance  of  this  policy,  nor  are 
we  able  to  discern  wherein  there  is  any  such  change  in- 
conditions  from  those  which  have  so  long  prevailed  along 
this  boundary,  as  would  warrant  the  court  in  giving  a  new 
construction  to  the  rights  of  riparian  proprietors  other 
than  that  which  has  been,  at  loastly  tacitly,  given  by  the 
public  authorities  for  so  long  a  time.  Further,  we  see 
nothing  in  this  doctrine  which  in  anywise  impairs  or  inter- 
feres with  the  public  right  of  navigation  over  these  waters. 
It  is  true  that,  while  the  ^lissouri  river  has  been  declared 
by  congress  to  be  a  navigable  stream,  and  while  for  many 
years  during  the  early  history  of  the  great  Northwest  its 
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waters  furnished  almost  the  only  channel  of  communica- 
tion between  the  settled  portions  of  the  United  States  and 
the  vast  territory  lying  along  its  course  and  around  its 
headwaters,  still  in  later  years,  while  intermittent  at- 
tempts have  been  made  to  reestablish  the  river  as  a  high- 
way of  commerce,  the  difficulties  and  disadvantages  caused 
by  its  rapid  current,  its  variable,  erratic  and  inconstant 
course,  and  the  crumbling  nature  of  the  soil  upon  its  banks, 
have  been  so  groat  that  commerce  has  abandoncnl  its  waters 
and  betaken  itself  to  the  more  reliable,  though  perhaps 
more  exp<»nsive,  method  of  transportation  by  rail.  Theo- 
retically, therefore,  the  Missouri  river  is  a  navigable  stream 
along  the  Nebraska  boundary.  Practically,  at  the  present 
time,  its  usefuln(»sa  as  a  public  waterway  has  departed. 
However,  in  the  consideration  of  this  case  we  have  treated 
it  as  if  it  were  practically  navigable,  because,  while  improb- 
able, it  is  not  impassible  that  at  some  time  in  the  future, 
under  changed  conditions,  these  waters  may  again  become 
a  channel  of  communication  and  intercourse. 

We  have  seen  that  the  common  law  rights  of  riparian 
owners  as  to  accretions  along  the  bank  of  this  river  is  in 
force  in  this  state;  and  it  is  a  fact  within  the  personal 
observation  of  the  writer  of  this  opinion  that  at  some 
points  on  the  boundary  of  this  state,  by  virtue  of  the  rapid 
accretions  which  sometimes  take  place  along  this  stream, 
the  present  channel  of  the  river  is  removed  to  a  distance 
of  more  than  a  mile  from  where  it  was  thirty  years  ago. 
If  no  injury  is  done  to  the  public  right  by  reason  of  the 
rapid  and  numerous  changes  of  the  channel  of  the  Mis- 
souri river  by  the  action  of  accretion,  by  the  growth  of 
sand  bars  and  islands,  and  the  gradual  filling  up  of  the 
inter\-ening  space  between  them  and  the  bank,  by  which 
changes  the  bed  where  the  river  actually  flowed  is  even 
more  fully  and  effectually  abandoned  than  where,  by  a 
sudden  change,  the  river  has  left  its  bcnl  and  sought  a 
new  one,  how  can  the  public  be  in  anywise  injured  by  the 
latter  form  of  abandonment?  The  effect  is  the  same  in 
both  cases.    Along  the  Missouri  river  the  change  of  the 


Vol.74]  SEPTEMBER  TEl,iM,  1905.  589 


Klukead  y.  Turgeon. 


bed  to  dry  land  in  the  case  of  accretion  is  sometimes  even 
more  rapidly  performed  than  the  changes  of  the  aban- 
doned bed  to  dry  land  in  the  case  of  avulsion,  for  in  such 
case  the  abandoned  bed  is  usually  full  of  water,  which 
gradually  evaporates,  and  which  in  many  instances  forms 
lakes  which  stand  for  years,  occasionally  filled  again  by 
the  river  in  flood  periods,  a  number  of  these  "cut^oflf 
lakes,"  as  they  are  locally  termed,  extending  from  three 
to  eight  or  ten  miles  long  and  occupying  practically  the 
whole  of  the  abandoned  bed  for  many  years. 

The  fact  that  the  rights  of  riparian  owners  are  pre- 
served ad  filum  aqucB  is  not  inconsistent  with,  and  does 
not  interfere  with,  the  right  of  navigation.  The  public 
retains  its  easement  of  the  right  of  passage  along  and 
over  the  waters  of  the  river  as  a  public  highway.  This  is 
the  interest  of  the  public  in  connection  with  such  rivers 
which  is  paramount,  and  which  is  and  should  be  protected 
by  the  courts.  If,  however,  the  river  ceases  to  be  navi- 
gable at  any  particular  point,  whether  by  the  gradual  fill- 
ing up  of  its  old  bed,  or  a  part  of  it,  by  the  process  of 
accretion,  or  by  a  sudden  change  of  its  bed  by  the  carv- 
ing out  of  a  new  channel,  the  public  right  attaches  to  the 
waters  of  the  new  channel  to  the  same  extent  as  it  did 
while  it  flowed  in  the  former  bed.  The  public,  then,  has 
lost  nothing  by  the  change  of  channel.  All  its  rights  have 
been  retained.  As  was  said  long  ago  by  Ulpian :  "In  like 
manner  if  a  river  leaves  its  bed  and  begins  to  flow  else- 
where, whatever  is  done  in  the  old  bed  is  not  subject  to 
the  interdict,  because  not  done  in  a  public  river,  as  the 
bed  belongs  to  the  neighbors  on  each  side,  or  else  the  bed 
belongs  to  the  occupant  if  he  has  fields  marked  off  thereon. 
Certainly  the  bed  ceases  to  be  public.  Also  the  new  chan- 
nel which  the  river  has  made,  although  it  was  private,  be- 
gins, nevertheless,  to  be  public,  because  it  is  Impassible 
that  the  channel  of  a  public  river  should  not  be  public." 
Ware,  Roman  Water  Law,  sec.  22.  To  hold  otherwise  in 
case  of  a  stream  of  the  characteristics  of  the  Missouri 
yiver  might  well  lead,  by  way  of  repeated  changes  of  th^ 
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river^s  channel,  to  axiditions  to  the  public  domain  at  the 
expeuBe  of  adjoining  proprietors.  For  example,  if  in  this 
case  we  should  hold  that  the  bed  of  the  abandoned  stream 
belonged  to  the  state  of  Nebraska,  by  the  same  reasoning 
the  bed  of  the  new  channel  belongs  to  the  state,  and  if  the 
river  should  again  change  its  channel  near  by,  by  another 
avulsion,  thus  leaving  the  new  bed  dry,  the  state  then 
would  be  the  owner  of  the  land  in  two  abandoned  river 
beds  and  also  of  the  bed  of  the  new  channel.  The  prop- 
erty in  the  second  and  Jthird  bed  then  would  be  yrrested 
without  compensation  from  the '  property  of  private  in- 
dividuals. A  doctrine  which  might  work  such  an  injustice 
as  this  ought  never  to  be  adopted  by  a  court  if  any  other 
view  is  reasonable.  The  interest  of  the  public  in  the 
waters  and  bed  of  a  navigable  river  is  analogous  to  that 
of  the  public  in  a  public  road.  It  has  the  right  of  passage 
over  the  stream  as  it  has  over  the  road.  The  owner  of 
the  land  abutting  upon  a  public  road  can  do  nothing  in 
any  way  to  interfere  with  the  rights  of  the  publie  in  the 
same,  nor  can  the  riparian  owner  on  the  banks  of  a  navi- 
gable stream  exercise  any  dominion  over  its  waters  or  over 
the  bed  thereof  in  any  manner  inconsistent  with  or  op- 
posed to  the  public  easement.  When  the  public  entirely 
abandons  a  public  road  either  by  virtue  of  nonuser  or  by 
its  vacation  through  proper  proceedings,  it  does  not  retain 
the  title  to  the  land  over  which  the  easement  of  travel 
existed,  but  it  reverts  to  the  adjoining  owners  to  the  mid- 
dle of  tl  }  road.  And  so  with  a  navigable  river  of  this 
class,  when  by  reason  of  natural  changes  the  stream  aban- 
dons the  bed  over  which,  through  the  instrumentality  of 
its  waterfs  the  public  has  the  right  to  pass,  the  right  of 
passage  is  as  effectually  abandoned  at  that  point  as  when 
a  road  is  vacated  and  a  new  one  opened  to  take  its  place. 
The  right  of  the  public  is  to  travel  in  the  new  road,  and 
its  right  and  privilege  to  pass  over  the  old  one  revert  to 
the  abutting  owners;  and  so  with  the  river,  the  public 
right  of  navigation  attaches  to  the  new  channel  of  the 
(Stream  by  virtue  of  the  change  bf  its  w^aters,  over  which 
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alone  the  right  of  navigation  can  exist,  and  the  abandoned 
bed,  which  is  of  no  avail  for  public  use  as  a  means  of 
travel,  reverts  to  the  riparian  owners  to  the  thread  of  the 
channel  where  the  waters  flowed.  For  these  reasons,  we 
are  satisfied  that  the  common  law  as  to  the  rights  of 
riparian  owners  to  the  abandoned  channel  of  a  navigable 
fresh  water  stream  is  applicable  in  Nebraska,  and  not 
inconsistent  with  our  laws  or  constitution,  and  that  there- 
fore the  plaintiff  is  the  owner  of  the  property  in  contro- 
versy in  this  action. 

We  have  not  deemed  it  necessary  to  cite  or  particularize 
more  than  a  few  of  the  large  number  of  cases  bearing 
upon  the  proposition  hereinbefore  discussed.  They  may 
be  found  collated  and  distinguished  in  Farnham,  Waters; 
Gould,  Waters;  note 'to  23  English  Ruling  Cases,  158; 
Am.  &  Eng.  Ency.  Law  (2d  ed.),  as  well  as  in  other 
standard  works  of  reference.  In  several  instances  the 
courts  of  a  state  lying  upon  the  one  side  of  one  of  our 
great  rivers  hold  and  enforce  the  rule  of  the  common  law, 
and  on  the  other  feide  of  the  same  river  the  courts  of  a 
sister  state  declare  that  the  riparian  owner  only  takes  to 
high  water  or  low  water  mark,  as  the  case  may  be.  On  the 
whole  mattet,  we  deem  it  best  to  let  well  enough  alone, 
and  adhere  to  the  custom  and  policy  of  this  state  since 
its,  earliest  settlement.  The  former  opinion  in  this  case  is 
set  aside,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Reversed. 


C.  H.  Lee  bt  al.  v.  F.  F.  Beittain. 

Piled  October  5.  1905.    No.  13,935. 

1.  Liquor  Licenses:  Appeal.  A  motion  for  a  new  trial  is  not  neces- 
sary in  order  to  obtain  a  review  of  the  judgment  of  the  district 
court  entered  on  a  hearing  of  an  appeal  taken  from  tho  order  of  a 
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license  board  granting  or  refusing  a  license  to  sell  intoxicating 
liquors.    Bennett  v.  Otto,  68  Neb.  652,  followed  and  approved. 

:  Statutes:  Amendment:  Bond.    The  act  of  1895  (laws  1895, 


ch.  22)  is  ineffectual  as  an  amendment  or  repeal  of  section  6, 
chapter  ^,  Compiled  Statutes  1903,  which  requires  an  applicant 
for  liquor  license  to  sell  intoxicating  liquors  to  give  a  bond  in 
the  sum  of  $5,000,  with  at  least  two  good  and  sufficient  sureties, 
freeholders  of  the  county  in  which  the  license  is  granted.  Fidel- 
ity d  Deposit  Co,  of  Maryland  v,  Lihby,  72  Neb.  850,  followed  and 
approved. 

Error  to  the  district  court  for  Merrick  county :  James 
Q.  Beedeb^  Judge.    Reversed. 

W.  T.  Thompson,  for  plaintiffs  in  error. 
John  Patterson,  contra. 

Oldham,  0. 

Plaintiffs  herein  were  remonstrators  against  the  appli- 
cation of  the  defendant  for  a  license  to  sell  intoxicating 
liquors  in  the  village  of  Silver  Crock,  Nebraska,  The 
license  was  granted  by  the  village  board,  and  an  appeal 
taken  by  the  remonstrators  to  the  district  court,  where  the 
action  of  the  board  was  affirmed.  To  reverse  this  judg- 
ment of  the  district  court,  the  remonstrators  bring  error 
to  this  court.  The  application  was  for  a  license  ban- 
ning June  25,  1904,  and  ending  May  1,  1965. 

It  is  urged  in  the  first  instance  by  the  defendant  in  error 
that  we  cannot  review  the  proceedings  had  in  the  district 
court,  because  no  motion  for  a  new  trial  was  filed  in  such 
court.  This  question,  however,  has  been  settled  by  this 
court  in  the  case  of  Bennett  v.  Otto,  68  Neb.  652,  in  which 
we  said : 

"A  motion  for  a  new  trial  is  not  necesvsary  in  order  to 
obtain  a  review  of  the  judgment  of  the  district  court  en- 
tered on  the  hearing  of  an  appeal  taken  from  the  order  of 
a  license  board  granting  or  refusing  a  license  to  sell  intoxi- 
cating liquors." 

It  is  urged  by  the  remonstrators  that  the  court  erred  in 
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approving  the  action  of  the  village  board,  because  no  bond 
was  filed  by  the  applicant  with  at  least  two  good  and  suf- 
ficient sureties,  freeholders  of  the  county,  before  the  license 
was  granted,  as  required  by  section  6,  chapter  50,  Com- 
piled Statutes  1903  (Ann.  St.  7155).  The  bond  filed  and 
approved  by  the  board  was  signed  by  the  applicant,  as 
principal,  and  by  the  Metropolitan  Mutual  Bond^  and 
Surety  Company,  as  security.  It  is  contended  by  counsel 
for  the  defendant  in  error  that  the  bond  given  is  suflScient 
under  the  provisions  of  chapter  22,  laws  1895,  authoriz- 
ing the  acceptance  of  certain  corporations  as  sureties 
thereon.  This  contention,^  we  think,  is  foreclosed  by  the 
opinion  of  this  court  in  Fidelity  d  Deposit  Co.  v.  lAhby, 
72  Neb.  850,  in  which  we  held  that  chapter  22,  laws  1895, 
did  not  effect  a  repeal  of  section  9,  chapter  10,  Compiled 
Statutes  of  1903  (Ann.  St.  9008),  which  enacts  that  the 
oflScial  bonds  of  all  county  officers  shall  be  executed  by  the 
principal  "and  at  least  two  sufficient  sureties,  who  shall 
be  freeholders  of  the  county."  This  provision,  we  held, 
referred  to  natural  persons,  and,  as  section  6,  supra,  con- 
tains the  same  requirement  with  reference  to  the  bond  of  an 
applicant  for  a  liquor  license  that  section  9,  supra,  contains 
for  official  bonds,  it  would  seem  that  we  must  hold  the  bond 
given  insufficient 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for  fur- 
ther  proceedings. 

Ames  and  Letton,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Bbvebsbd. 


41 
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P.  C.  Smith  v.  John  Delane. 

Filed  Octobeb  5,  1905.    No.  13,852. 

1.  Procara:  Objections  to  Service.     Where  a  party  makes  a  special 

appearance,  objecting  to  the  Jurisdiction  of  the  court  because 
of  irregularities  in  the  service,  it  is  Incumbent  upon  him  to  point 
out  the  defects  upon  which  he  relies. 

2.  Boview:    Transcript.      In    proceedings    in    error,    the    plaintiff  is 

required  to  file  a  transcript  of  the  proceedings  of  the  lower  court 
with  his  petition  in  error,  and  the  original  papers  cannot  be 
used  as  a  substitute  therefor  nor  as  a  supplememt  thereto,  and» 
If  filed,  should  be  disregarded  by  the  reviewing  court 

Error  to  the  district  court  for  Tuster  county:  Bruno  O. 
HosTETiiER,  Judge.     Affirmed. 

n.  M.  Sullivan,  for  plaintiflf  in  error. 

O.  L,  Gutter  son  and  Hall,  Woods  d  Pound,  contra, 

DUFFIB,  C. 

It  appears  from  the  record  that  the  defendant  in  error 
brought  suit  against  the  plaintilT  in  error  in  a  justice's 
court.  There  was  some  irregularity  in  the  service  of  sum- 
mons, and  the  plaintitf  in  error  entered  a  special  appear- 
ance and  filed  a  motion  to  quash  the  service,  which  was 
overruled.  The  plaintilT  in  error  made  no  further  appear- 
ance in  the  ca.se,  and  tlie  defendant  in  error  t4)ok  judgment, 
from  which  the  plaintiff  in  error  prosecuted  error  to  the 
district  court.  The  district  court  affirmed  the  judgment  of 
the  justice  of  the  peace,  and  the  plaintiff  in  error  brings 
the  record  h(*re  for  review. 

We  think  the  judgment  must  be  affirmed.  The  law  is 
well  settled  that,  where  a  party  makes  a  special  appear- 
ance, objecting  to  irregularities  in  the  service  of  process, 
such  objections  must  be  specifically  pointed  out.  Bucklin 
f7.  Strirkler,  32  Neb.  602.  One  of  the  things  necessary, 
then,  in  order  to  entitle  the  plaintiff  in  error  to  a  judgment 
of  reversal  in  the  district  court,  was  that  he  should  present 
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a  record  showing  that  he  had  specifically  pointed  out  to 
the  justice  the  defects  on  which  he  relied.  This  he  failed 
to  do.  Section  586  of  the  code  provides  that  "the  plaintiff 
in  error  shall  file  with  his  petition  a  transcript  of  the  pro- 
ceedings." In  Moore  v.  Waterman^  40  Neb.  498,  this  court 
held  that  the  original  papers  could  not  be  made  to  take 
the  place  of  a  transcript.  In  the  case  at  bar,  the  plaintiff 
in  error  filed  a  transcript  of  the  docket  entries  of  .the  jus- 
tice, and  the  original  papers.  As  we  have  seen,  there  is 
no  authority  for  the  latter,  and  it  will  be  presumed  that 
the  district  court  disregarded  them  and  confined  itself  to 
the  transcript.  The  transcript  fails  to  state  the  grounds 
upon  which  the  motion  to  quash  was  based.  Consequently, 
confined  as  it  was  to  the  transcript,  there  was  but  one 
proper  course  for  the  district  court,  in  the  face  of  Bucklin 
V.  8trickler^  supra,  and  that  was  to  affirm  the  judgment 
We  have  not  overlooked  section  1008  of  the  code,  which 
provides  for  filing  the  original  papers  with  the  transcript 
in  cases  appealed  to  the  district  court.  But  that  section 
relates  exclusively  to  appeals,  whereas  section  586,  supra, 
relates  exclusively  to  proceedings  in  error,  and  rules  this 
case. 

It  is  recommened  that  the  judgment  of  the  district  court 
be  affirmed. 

Albert  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 


Thomas  Bakeb  v.  Pbteb  A.  McDonald. 

Filed  Ootobieb  5,  1905.    Na  13,892. 

1.  8a1m:  When  Complete.  The  general  rule  is  that,  when  the  termfl 
of  sale  of  personal  property  have  heen  ageed  on  and  the  bargain 
is  struck,  and  everything  the  seller  has  to  do  with  the  goods 
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l8  complete,  the  contract  of  sale  becomes  absolute  as  between 
the  parties  without  actual  payment  or  delivery,  and  the  property 
and  the  risk  of  accident  to  the  goods  vest  in  the  buyer. 

— :  Possession,  Kioht  to.  Where  the  time  of  payment  is  not 
fixed  by  the  contract  of  sale^  the  law  presumes  a  cash  sale,  and, 
while  title  may  have  passed  to  the  buyer,  he  Is  not  entitled  to 
possession  until  the  full  purchase  price  has  been  paid  or  tendered. 

:   :   Fraud.     Where  the  amount  to  be  paid  is  to  be 


determined  by  measurement  of  the  property  to  be  made  by  the 
parties,  a  measurement  which  is  grossly  unfair,  as  the  result  of 
fraud  or  mistake.  Is  not  binding,  and  a  tender  based  thereoa 
does  not  entitle  the  purchaser  to  possession. 

4. :   Repisvin:   Rescission.     Where  the  property  has  been  set 

apart  and  identified,  and  title  vested  in  the  purchaser,  who  has 
paid  part  of  the  purchase  price,  but  because  of  fraud  or  mistake 
in  the  measurement  his  tender  of  the  balance  due  is  not  sufficient 
in  amount,  the  seller  may  recover  possession  of  the  property 
from  the  purchaser  by  an  action  in  replevin  on  the  ground  of 
special  ownership  and  right  of  possession,  but  he  cannot  main- 
tain such  action  under  the  claim  of  absolute  ownership  without 
rescinding  the  contract  of  sale  and  tendering  back  the  amount 
paid. 

Error  to  the  district  conrt  for  Dodge  county :  CJonbad 
HoLLBNBBCK,  JUDGE.    Reversed. 

John  P.  Breen  and  O.  E.  Abbott,  for  plaintiff  in  error. 

R,  J.  Stinson,  H,  G.  Maynard  and  George  L.  Loomia, 
contra. 

DUFPIB,  0. 

McDonald  brought  this  action  in  replevin  to  recover 
from  Baker  certain  hay  of  which  he  claims  to  be  the  ab- 
solute owner.  On  a  trial  to  the  court  without  a  jury, 
judgment  went  in  his  favor,  and  Baker  has  brought  the 
case  here  on  error. 

The  parties  entered  into  a  contract  relating  to  the  hay 
in  question  and  signed  the  following  memorandum: 

"Fremont,  Neb.,  Oct.  9,  1902. 
'This  day  I  have  sold  to  Thomas  Baker  thirty  stacks  of 
hay  at  f2.75  per  ton  in  the  stack,  for  which  I  have  re- 
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ceived  f  100.    The  hay  is  to  be  measured  in  the  stack.  This 
hay  is  to  be  moved  oflf  the  ground  before  March  1,  1903. 

'^Thomas  Baker. 

**P.  A.  McDonald.'' 

There  were  more  than  30  stacks  in  the  field  at  the  time 
the  contract  was  made,  and  the  particular  stacks  which 
Baker  was  to  have  were  not  set  apart  or  designated,  bnt 
it  was  understood  that  Baker  might  select  them  from  the 
whole  number  in  the  field.  Sometime  after  the  contract 
was  made^  and  before  the  hay  was  measured.  Baker,  at 
the  request  of  McDonald,  made  a  further  payment  of 
|200,  making  |300  paid  on  the  contract  prica  Baker  waB 
unable  to  be  present  in  person  when  the  hay  was  meas- 
ured, but  was  represented  by  a  man  of  his  own  selection, 
who  participated  in  that  part  of  the  transaction.  The 
measurement  was  made  of  31  stacks  instead  of  30,  but  of 
this  no  complaint  is  made  by  Baker.  Baker  took  the  fig- 
ures of  the  measurements  with  him  to  Omaha  and,  after 
some  delay,  made  a  computation  and  found,  as  he  claims, 
that  the  stacks  contained  112  tons  and  a  fraction.  He 
then  wrote  the  plaintiff,  giving  the  measurements  and 
result  of  his  computation,  and  inclosing  his  check  for 
f8.40  as  the  balance  due  on  the  hay  according  to  his 
measurements  and  computation.  McDonald  immediately 
returned  the  check,  with  a  letter  to  the  effect  that  he  was 
not  satisfied  with  the  measurements.  On  receipt  of  this . 
letter,  Baker  answered,  saying  that,  if  McDonald  was  not 
satisfied  with  the  measurements,  he  could  return  the  |300 
and  have  the  hay.  In  the  meantime  Baker  had  commenced 
to  bale  the  hay,  and  had  shipped  about  14  tons  of  it  to 
Omaha.  On  receipt  of  Baker^s  last  letter,  McDonald  went 
to  the  field  where  the  hay  was  stacked,  notified  Baker's 
men  not  to  press  or  ship  any  more  of  it,  and  then  brought 
this  action  to  recover  possession  of  the  hay,  alleging  that 
he  was  the  absolute  owner  thereof. 

The  case  was  brought  and  tried  on  the  theory  that  there 
was  fraud  or  mistake  in  the  measurement  of  the  hay,  and 
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that,  instead  of  112  tons,  as  claimed  by  Baker,  there  were 
in  fact  140  tons.  As  the  evidence  supports  the  claim  of 
McDonald  that  the  stacks  contained  about  140  tons,  the 
questions  involved  will  have  to  be  considered  upon  the 
tiieory  that  McDonald's  claim  of  fraud  or  mistake  in  the 
measurement  has  been  established.  That  McDonald  was 
entitled  to  the  possession  of  the  hay  until  paid  the  pur- 
chase price  is  not  a  question  open  to  dispute.  The  writ- 
ten memorandum  of  contract,  as  well  as  the  contract 
itself,  so  far  as  appears  from  the  oral  evidence  in  the 
record,  are  silent  as  to  the  time  of  payment  of  the  price 
of  hay.  The  law,  therefore,  presumes  a  cash  sale,  that  is, 
that  payment  and  delivery  were  to  be  concurrent.  Conse- 
quently, Baker  was  entitled  to  possession  only  upon  pay- 
ment in  full  or  tender  of  the  agreed  price,  unless  tiiere 
was  a  waiver  of  such  payment  by  McDonald,  and  such 
waiver  is  not  to  be  presumed  by  Baker's  selection  of  the 
stacks  that  were  to  become  his  under  the  contract.  Mc- 
Donald replevied  upon  the  ground  of  absolute  ownership, 
and  his  right  to  recover  depends  upon  the  question  of 
whether  he  had  title  to  the  hay  when  the  action  was  com- 
menced, or  whether  such  title  was  in  Baker.  As  before 
stated,  McDonald  undoubtedly  had  the  right  of  possession 
until  paid  for  the  hay,  but  such  right  of  possession,  if 
title  had  passed  to  Baker,  could  not  support  his  claim  of 
absolute  ownership,  and  would  not  allow  evidence  in  sup- 
port of  his  petition.  An  allegation  of  general  ownership 
in  an  action  of  replevin  is  not  supported  by  proof  of  a 
mere  lien  or  other  special  ownership.  Sharp  v.  Johnson, 
44  Neb.  165,  and  cases  cited  in  2  Page's  Digest,  p.  1,815. 

The  material  question  to  be  determined,  then,  is»  who 
held  title  to  the  hay  at  the  time  this  action  was  com- 
menced? The  modern  doctrine  undoubtedly  is  that 
neither  delivery  nor  payment  of  the  purchase  money  is 
generally  requisite  for  vesting  title  to  personal  property 
in  the  buyer  under  a  contract  of  sale,  it  being  necessary 
only  that  the  identical  goods  which  are  the  subject  of  the 
contract  should  be  ascertained  and  the  price  fixed.    New- 
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mark,  Sales,  sec.  159,  gives  the  rule  in  the  following 
language:  "WTien  the  terms  of  sale  are  agreed  on,  and 
the  bargain  is  struck,  and  everything  the  seller  has  to  do 
with  the  goods  is  complete,  the  contract  of  sale  becomes 
absolute  as  between  the  parties,  without  actual  payment 
or  delivery,  and  the  property  and  the  risk  of  accident  to 
the  goods  vest  in  the  buyer."  2  Schouler,  Personal  Prop- 
erty (3d  ed.),  sec.  243,  is  as  follows:  "Where  specific 
chattels  are  embraced  under  a  contract  of  immediate  sale, 
and  nothing  remains  to  be  done  to  them,  the  presumed 
intent  of  the  parties  is,  that  the  right  of  property  shall 
become  transferred  to  the  buyer  and  vest  in  him,  imme- 
diately upon  completion  of  the  bargain  by  mutual  assent. 
And  even  though  the  seller  subsequently  continue  in  pos- 
session of  the  goods,  the  presumption  remains  the  same 
as  between  the  parties;  his  possession  being  that  of  a 
bailee,  with  a  right  to  recover  his  price." 

When  the  contract  for  the  sale  of  this  hay  was  made  be- 
tween the  parties,  title  did  not  then  vest  in  Baker,  because 
the  stacks  were  thereafter  to  be  selected  by  him;  but, 
when  his  selection  was  made  and  the  hay  definitely  ascer- 
tained and  measured,  then  he  became  vested  with  the  title 
and  took  all  the  risk  of  ownership.  Had  the  hay  been 
burned  or  otherwise  destroyed.  Baker,  instead  of  Mc- 
Donald, would  have  sustained  the  loss ;  and  there  can  be 
no  question  that  McDonald,  immediately  after  the  selec- 
tion and  measurement,  might  have  sustained  an  action 
against  Baker  to  recover  the  balance  of  the  purchase  price, 
and  this  on  the  theory  that  the  title  had  passed.  Allen  v. 
Rushfort,  72  Neb.  907;  Barker  v,  Davies,  47  Neb.  78.  Had 
McDonald  brought  this  action,  claiming  a  special  interest 
in  the  hay,  there  is  no  doubt  that,  upon  proof  of  fraud  or 
mistake  in  the  measurement  made,  he  would  be  entitled 
to  a  judgment  giving  him  possession  and  deterinining  the 
extent  of  his  interest.  His  claim  is  that  by  a  fraudulent 
or  mistaken  measurement  it  is  sought  to  deprive  him  of 
about  28  tons  of  hay,  of  the  value  of  f  77.  Had  his  action 
been  brought  upon  this  theory,  Baker  could  have  tendered 
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the  amount,  with  costs,  and  retained  possession  of  the  hay, 
or,  after  the  trial,  could  have  paid  the  judgment  given  by 
the  court,  and  both  parties  would  have  their  full  due — 
Baker  the  hay,  and  McDonald  his  money.  Under  the 
judgment  appealed  from,  McDonald  has  {300  of  Baker's 
money  and  is  found  to  be  the  absolute  owner  of  the  hay, 
in  part  payment  of  which  that  money  was  given  him.  We 
have  no  doubt,  under  the  circumstances  of  this  case,  that 
McDonald  could  not  recover  as  absolute  owner  without  re- 
scinding the  contract  of  sale  and  tendering  back  the  fSOO 
received  on  the  purchase.  His  action,  if  he  desired  to  re- 
plevy the  hay,  instead  of  suing  for  the  amount  due  him, 
should  have  been  for  possession  as  the  owner  of  a  special 
interest  in  the  hay,  and  not  as  the  unqualified  owner. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded. 

Albbet  and  Jaokson,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  forgoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded. 

Revebsbsd. 


Chicago,  Biirijngton  &  Quincy  Railroad  Company  v. 
Dora  M.  Dowhower, 

Filed  Octobeb  6,  1905.    No.  13,924. 

1.  Railroads:  Crossings:  Fencing.    A  railroad  company  te  not  required 

to  fence  its  right  of  way  across  a  public  highway  whether  such 
highway  is  established  by  legal  authority  or  by  adverse  oaer 
for  the  statutory  time. 

2.  Brldence  examined,  and  held  not  to  show  negligeitice  In  the  openir 

tion  of  a  train. 

Error  to  the  district  court  for  Valley  county:  John  B. 
Hanna,  Judgb.    Reversed. 


Vol.  U]  SEPTEMBER  TERM,  1905.  6dl 


Chicago.  B.  &  Q.  B.  Ca  r.  Dowtioww. 


A.  M.  Bobbins,  J.  W.  Deuoeese  and  Frank  B.  Bishop,  for 
plaintiff  in  error. 

Victor  0.  Johnson,  contra. 

DUPFIB,  C. 

Dora  Dowhower  sued  the  Chicago,  Burlington  ft  Quincy 
Railroad  Company  to  recover  the  value  of  two  cows  killed 
by  the  engine  of  a  train  running  between  Ord  and  BurwelL 
The  plaintiff  is  the  owner  of  80  acres  of  land,  through 
which  the  railroad  track  runs  in  a  northwesterly  and  south- 
easterly direction,  crossing  the  north  line  of  her  80  acre 
tract  a  short  distance  east  of  its  northwest  corner.  There 
is  a  public  road  on  the  west  side  of  this  80  acre  tract,  and 
a  traveled  road  on  the  north  line  of  the  80,  which  crosses 
the  right  of  way  and  tracks  of  the  railroad  company  ad- 
jacent to  the  plaintiff's  land.  It  is  upon  this  road  on  the 
north  side  of  the  land  where  the  cows  were  struck  and 
killed  by  a  freight  train  running  northwest  against  a  snow 
storm  and  heavy  wind  on  the  evening  of  December  2,  1902. 
The  plaintiff  seeks  to  recover  upon  two  grounds:  First, 
that  the  place  where  the  cows  were  killed  is  not  a  public 
road,  and  the  railroad  company  neglected  to  build  a  fence 
along  its  right  of  way  at  that  point ;  and,  second,  that  the 
engineer  in  charge  of  the  engine  was  negligent  in  not  using 
diligence  to  discover  the  cows  in  time  to  bring  his  engine 
to  a  stop  before  reaching  them. 

A  careful  reading  of  the  evidence  contained  in  the  bill 
of  exceptions  convinces  us  that  neither  of  these  conten- 
tions can  be  sustained.  While  it  is  true  that  there  is  no 
public  record  of  an  established  highway  along  the  north 
line  of  the  80  acre  tract  owned  by  the  plaintiff  below,  the 
evidence  is  uncontradicted  that  at  the  time  of  the  con- 
gtmction  of  the  railroad  and  since  its  construction  a  road 
has  been  maintained  and  traveled  at  this  place.  The  rail- 
road company  undoubtedly  thought  that  a  public  highway 
had  been  established  along  the  north  line  of  this  80,  and 
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con0tmcted  a  cattle  gnard  on  the  south  side  of  such  pub- 
licly traveled  road.  There  is  no  conflict  in  the  evidence 
that  for  12  years  or  more  this  road  has  been  maintained 
and  traveled,  and,  if  not  regularly  laid  out  by  the  county 
authorities,  it  has  become  by  user  a  public  highway.  In 
Roberts  v.  Quinoy^  0.  d  K.  O.  B.  Co.  43  Mo.  App,  287,  it  is 
said: 

'The  statutory  obligation  of  a  railroad  to  fence  the  road 
does  not  extend  to  crossing  of  highways,  whether  de  jure  or 
de  facto.  Held,  accordingly,  in  an  action  for  the  killing  of 
stock,  predicated  on  the  failure  of  the  railroad  company  to 
fence  where  its  road  crosstHl  a  highway,  that  it  was  im- 
material whether  the  highway  was  maintained  by  work- 
under  a  road  overseer  or  not*' 

And  in  Soward  v.  Chicago  &  N.  W.  B.  Co.,  38  la.  886,  the 
court  said  : 

"Shall  we  now^  so  Construe  the  statute  requiring  railroad 
companies  to  fence  their  roads,  as  to  compel  them  to  fence 
across  the«e  highways  thus  laid,  which  are  not  highways 
de  jure,  but  only  highways  de  factot  The  statement  of  the 
question  begets  its  own  negation." 

It  is  clear,  therefore,  that  a  public  highway  existed  at 
the  point  where  the  cows  were  killed,  and  the  railroad 
company  was  not  required  to  fence  its  right  of  way  at  that 
point  The  evidence  is  also  conclusive  that  the  employees 
in  charge  of  the  engine  used  all  reasonable  diligence  to 
discover  obstructions  on  the  track  and  to  halt  the  train  as 
soon  as  danger  to  the  cows  was  discovered.  The  record 
is  clear  that  there  was  no  Negligence  on  the  part  of  the 
company  or  its  employees  w^hich  caused  the  injtiry  com- 
plained of,  and  we  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded. 

Albert  and  Jackson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Bbvebsbd. 
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Margaret  Wall  et  al.  v.  James  Kerb  bt  al. 

Piled  Octobeb  5,  1905.    No.  13,929. 

Error  to  the  district  court  for  Howard  counl^ :  John  B. 
Hanna,  Judge.      Dismissed. 

A.  A.  Kendallj  Frank  J.  Taylor  and  A.  Wall,  for  plain- 
tiflEs  in  error. 

W.  H.  Thompson,  T.  T.  Bell  and  Rasmus  Ha/nnihal, 
contra. 

DUFFIB,  C. 

The  plaintiffs  in  error  appealed  from  an  order  of  the 
probate  court  for  Howard  county  admitting  to  probate  the 
will  of  Sarah  Kerr.  A  trial  was  had  in  the  district  court, 
and  a  verdict  returned  sustaining  the  will.  An  appeal  was 
taken  by  the  contestants  to  this  court.  The  transcript 
shows  the  verdict  and  a  motion  for  a  new  trial,  but  no 
order  disposing  of  the  motion  and  no  final  judgment  of  the 
district  court  appear.  For  this  reason,  this  court  is  with- 
out jurisdiction  to  entertain  the  case,  and  we  recommend  a 
dismissal  of  the  appeal. 

Albert  and  Jackson,  CO.,  concur. 
By  the  Court :  For  the  reasons  stated  above,  the  appeal  is 

Dismissed. 
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William  L.  Winston,  appellant,  t.  Thomas  A.  Abm- 

STRONG  BT  AL.,  APPELLKB8. 

FiLsa>  OciOBKft  6,  1905.    No.  13^57. 

Srldonee  examined,  and  held  insnlBclent  to  soBtaln  the  flndlng  oC 
the  trial  eourt. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westovee,  Judge.    Reversed  with  directions, 

John  J.  Sullivan  and  W.  W.  Wood,  for  appellant 

C7.  Patterson,  contra. 

Albert,  C. 

This  suit  was  brought  for  the  foreclosure  of  a  mortgage 
made  by  the  defendant,  Thomas  A«  Armstrong,  on  the 
24th  day  of  June,  1890,  to  secure  a  note  of  even  date  given 
by  him  to  his  father,  payable  in  five  years.  The  note  was 
indorsed  and  the  mortgage  assigned  to  Uie  plaintiflf  after 
maturity.  Sometime  after  giving  the  note,  the  maker 
thereof  married,  and  his  wife  is  his  codefendant  in  this 
suit  The  defense  is  a  want  of  consideration  for  the  note. 
The  court  found  generally  for  the  defendants  and  en- 
tered a  decree  accordingly.  The  plaintiff  brings  the  case 
here  on  appeal. 

The  plaintiflf  claims  that  the  note  was  given  for  a  half 
interest  in  a  lot  and  store,  stock  of  merchandise  and  some 
other  personal  property  sold  to  the  defendant,  Thomas  A. 
Armstrong,  by  his  father.  It  is  conclusively  established 
that  from  1888  to  1890  the  defendant,  Thomas  A.  Arm- 
strong, and  his  father  conducted  a  mercantile  business 
under  the  firm  name  of  T.  A.  Armstrong  &  Co.,  and  the 
property  in  question  was  a  part  of  the  assets  of  the  firm ; 
that  in  1890  the  property  was  invoiced  at  |4,200,  and  the 
father  then  transferred  an  undivided  interest  thereof  to  a 
third  party;  whereupon  he  retired,  and  Thomas  A.  and  a 
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third  party  continued  the  businesa  The  contention  of  the 
plaintiff  is  that^  at  the  time  the  father  transferred,  the 
half  interest  to  such  third  party,  he  also  transferred  the 
remaining  half  interest  to  Thomas  A.,  and  that  such  was 
the  consideration  for  the  note  in  question.  The  testimony 
of  Thomas  A.  is,  in  effect,  that  for  some  years  after  be- 
coming of  age  he  remained  with  his  father,  and  assisted 
him  in  farming,  and  later  in  the  sheep  business,  under  an 
indefinite  arrangement  that  he  should  have  an  interest 
therein;  that  afterwards,  in  1888,  they  engaged  as  equal 
partners  in  the  mercantile  business  in  this  state,  as  above 
mentioned,  for  which  the  father  furnished  the  capital,  and 
in  which  his  father  gave  him  a  half  interest  in  considera- 
tion of  his  services  after  becoming  of  age;  that  they  con- 
tinued in  this  business  for  about  two  years,  when  the 
father  sold  his  interest  to  a  third  party,  as  hereinbefore 
mentioned;  that  afterwards,  to  relieve  the  father's  mind 
of  the  fear  of  want  in  his  old  age,  he  gave  him  the  note 
in  question,  with  the  understanding  that  the  mortgage 
securing  it  should  not  be  recorded,  and  that  the  principal 
should  not  be  paid,  but  the  interest  should  be  paid  dxuv 
ing  his  father's  lifetime,  when  the  note  should  be  returned 
to  Thomas  A.  Thomas  A.  is  corroborated  by  a  witness 
who  testified  to  statements  made  by  Thomas  A.'s  father, 
some  two  years  before  the  note  was  given,  that  he  had 
given  Thomas  A.  a  half  interest  in  the  business  in  con- 
sideration for  his  services  after  he  was  of  age.  The  same 
witness  testified  that  after  the  note  was  given  the  father 
told  him  that  it  was  given  voluntarily  and  to  guarantee 
him  a  life  support.  These  alleged  conversations  took 
place  more  than  ten  years  before  the  suit  was  tried.  The 
witness  was  a  stranger  to  the  transaction,  and  it  will  not 
be  presumed  that  he  especially  charged  his  memory  with 
the  conversations.  Under  such  circumstances  it  would 
be  next  to  impossible  for  the  witness  to  recall  the  con- 
versations as  they  actually  occurred,  and,  of  necessity,  he 
would  omit  many  of  the  details  which,  if  recalled;  might 
give  the  conversation  a  different  meaning  from  that  which 
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h%  at  tliiB  late  day,  gathers  from  it  Another  witness, 
produced  to  corroborate  Thomas  A.,  testified  to  his  under- 
standing that  the  note  was  merely  given  for  the  support  of 
the  father,  and  not  as  a  part  of  the  purchase  money  for  the 
half  interest  in  the  business ;  but  he  gave  none  of  the  con- 
versations upon  which  his  understanding  in  this  behalf  is 
based,  nor  does  it  appear  that  he  had  any  conversations 
with  the  father  upon  which  it  could  be  based.  Conse- 
quently, his  evidence  on  this  point  is  of  no  value. 

On  the  other  hand,  Thomas  A.'s*ti»stimony  is  flatly  con- 
tradicted by  that  of  his  father,  who  testified  positively 
that  the  consideration  therefor  was  a  half  interest  in  the 
lot,  building  and  pei-sonal  property  to  which  we  have 
heretofore  referred.  It  is  further  contradicted  by  the  tes- 
timony of  his  brother,  who  drew  the  instruments  in  ques- 
tion, was  present  when  they  were  executed,  and  heard  the 
conversation,  and  who  corroborates  his  father  as  to  the 
consideration  for  the  note.  A  sister,  who  was  a  member 
of  the  family  at  the  time,  testified  to  conversations  had 
between  her  father  and  Thomas  A.  immediately  prior  to 
the  giving  of  the  note,  to  the  effect  that  Thomas  A.  should 
give  her  father  a  note  for  the  half  interest  in  the  business. 
She  W'as  not  present  when  the  transaction  was  finally 
consummated,  but  her  evidence  is  entitled  to  weight,  be- 
cause it  contradicts  that  of  Thomas  A.,  in  which  he  claims 
to  have  b(  en  given  the  half  interest  in  consideration  of  his 
past  services  to  his  father,  bt^cause  the  conversations  to 
which  she  testified  took  place  long  after  the  time  at  which 
he  claims  the  half  interest  was  thus  transferred  to  him. 
Besides,  the  circumstances  seem  to  corrolM)rate  the  testi- 
mony of  the  father.  It  does  not  seem  likely  that  a  son, 
intending  to  provide  a  life  income  of  some  f200  a  year 
for  his  father,  to  that  end  would  give  his  note,  secured  by 
mortgage,  for  f2,100  with  interest  at  10  per  cent,  payable 
in  five  years.  Again,  the  face  of  the  note  is  for  just  one- 
half  the  value  of  the  property  mentioned,  as  shown  by  the 
invoice,  and  for  precisely  the  same  amount  as  that  paid 
by  the  third  party  for  the  one-half  interest' in  the  prop- 
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erty  in  question  which  the  father  transferred  to  him. 
These  coincidences  are  highly  significant 

We  have  not  overlooked  the  fact  that  for  two  years  the 
mercantile  business  was  carried  on  by  Thomas  A,  and  his 
father,  under  the  firm  name  of  T.  A.  Armstrong  &  Co.  At 
first  sight  this  would  appear  to  corroborate  Thomas  A.'s 
version  of  the  transaction  strongly.  But  he  was  a  mem- 
ber of  his  father^s  household.  For  years  he  had  been  the 
active  manager  of  his  father's  affairs.  Considerable  sums 
of  money  belonging  to  his  father  had  passed  into  his 
hands,  and  at  least  one  considerable  debt  of  his  had  been 
paid  by  his  father.  It  does  not  appear  that  any  settlement 
was  ever  had  between  them,  unless  it  was  at  the  close  of 
the  mercantile  venture.  At  the  close  of  that  venture,  as 
before  stated,  an  inventory  was  taken,  and  the  property 
was  invoiced  at  $4,200.  For  an  undivided  one-half  a  third 
party  paid  $2,100,  and  at  about  the  same  time  Thomas  A. 
gave  the  note  in  suit  for  a  like  sum.  From  the  history  of 
the  transaction  we  are  satisfied  that,  whatever  may  have 
been  the  interest  of  Thomas  A.  in  the  firm  of  T.  A.  Arm- 
strong &  Co.,  he  had  none  in  the  property  in  question, 
which  alone  is  claimed  to  have  furnished  the  consideration 
for  the  note,  and  which  had  been  bought  with  his  father^s 
money,  save  such  additions  as  had  been  bought  out  of  the 
proceeds  of  the  business. 

'The  case  is  here  for  trial  de  novo,  and,  in  view  of  all  the 
facts  and  circumstances,  the  conclusion  is  forced  upon  us 
that  the  note  was  given  for  an  undivided  one-half  of  the 
building,  lot,  stock  of  merchandise  and  other  personal 
property,  as  claimed  by  the  plaintiff,  and  that  the  finding 
of  the  trial  court  that  it  was  given  without  consideration 
is  not  sustained  by  sufficient  evidence.  It  is  therefore 
recommended  that  the  decree  of  the  district  court  be  re- 
versed and  the  cause  remanded,  with  directions  that  an 
account  be  taken  of  the  amount  due  on  the  note  and  a 
decree  accordingly  entered. 

DuFFiB  and  Jackson,  OC.,  concur.  / 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decnn*  of  the  district  court  is  reversed  and 
the  cause  remand(Hi,  with  dircn^tions  that  an  account  be 
taken  of  the  amount  due  on  the  note  and  a  decree  entered 
accordingly. 

Judgment  accordingly. 


J.  Peter  elEssEN  et  al.  v.  Caroline  M.  Wiu.hitb. 

Filed  October  5,  1905.    No.  13,914. 

1.  Intoxicating  Liquors:  Seller's  Liabilitt.    One  selling  intoxicating 

liquor  is  liable,  not  only  for  the  actual  results  of  the  s^le,  but 
for  all  damaj^es  growing  out  of  the  disqualification  resulting  from 
or  contributed  to  by  such  sale,  without  reference  to  the  time 
through  which  such  disqualification  may  continue. 

2.  Loss  of  Support:  Question  fob  Jury.     Where  a  husband  becomes 

an  habitual  drunkard^  and  abandons  his  family  and  cteses  to 
provide  for  its  support,  whether  such  loss'  of  support  is  perma- 
nent or  otherwise  is  a  question  of  fact  for  the  jury. 

8. :  Action:   Mitigation  of  Damages.     In  an  action  by  a  wife 

to  recover  in  behalf  of  herself  and  children  for  damages  on  ac- 
count of  the  sale  of  liquor  to  her  husband^  in  consequence  of 
which  sales  he  has  become  an  habitual  drunkard  and  has  aban- 
doned his  family,  the  defendant  Is  not  entitled  to  show  in  mitiga- 
gation  of  damages  that  the  wife,  since  such  abandonment,  bias 
commenced  proceedings  for  divorce. 

4.  New  Trial:  Affidavits.  Affidavits  in  support  of  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  which  state 
that  the  defendant  had  used  reasonable  diligence  to  discover  such 
testimony  before  the  trial,  but  which  fail  to  state  the  facts  con- 
stituting such  diligence,  are  InsufDcient. 

Error   to   the   district    court   for   Lancaster   county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

J.  B.  Strode,  E.  F.  Pettis  and  E.  J.  Murfin,  for  plaintiffs 
in  error. 

Steuoart  &  Munger,  contra. 
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Albert,  O.  * 

This  action  was  brought  by  Caroline  M.  Willhite,  in  her 
own  behalf  and  in  behalf  of  her  three  minor  children, 
against  J.  Peter  Jessen  and  Henry  Gies,  saloon-keepers, 
and  the  American  Bonding  Company,  surety  on  their 
license  bonds,  to  recover  for  damages  alleged  to  have  been 
sustained  by  the  plaintiff  and  her  children  by  reason  of 
sales  of  intoxicating  liquors  to  the  husband  of  the  plain- 
tiff and  the  father  of  said  children.  It  is  charged  in  the 
petition  that  on  or  about  the  15th  day  of  April,  1902,  and 
from  that  day  thereafter  until  April  15, 1903,  the  defendant 
saloon-keepers  sold  and  furnished  the  said  husband  intox- 
icating liquors,  and  thereby  caused  him  to  become  an  habit- 
ual drunkard,  and  that  from  the  15th  day  of  April,  1903, 
until  August  1,  1903,  the  defendant  Jessen  continued  to 
furnish  said  husband  with  intoxicating  liquors  in  suflScient 
quantities  to  cause  his  intoxication,  whereby  he  became  an 
habitual  drunkard.  It  is  further  charged  that,  by  reason 
of  his  habitual  drunkenness,  said  James  A,  Willhite  was 
rendered  unfit  to  labor  and  carry  on  his  business,  and  it 
caused  him  to  squander  his  earnings  and  rendered  him 
unable  and  incapable  to  furnish  the  plaintiff  and  her  chil- 
dren any  support,  and  caused  him  to  abscond,  abandon 
and  desert  his  said  family,  and  thereby  deprived  his  family 
of  his  earnings,  support  and  maintenance.  The  action  was 
commenced  in  1903,  and  at  the  time  the  oldest  child  of  the 
plaintiff  was  13  and  the  youngest  8  years  of  age.  The 
evidence  shows  that  the  plaintiff  was  married  to  her  hus- 
band and  resided  with  him  in  the  state  of  Kansas  until  the 
spring  of  1902,  when  he  came  to  the  city  of  Lincoln,  in 
this  state,  where  he  found  employment  as  a  stone-mason. 
He  resided  with  his  family  in  this  state  for  something 
more  than  a  year,  when  he  absconded  and  abandoned  his 
family.  It  suflRciently  appears  that,  although  he  occasion- 
ally drank  to  excess  before  coming  to  Lincoln,  he  spent  his 
evenings  at  home,  was  kind  to  his  family  and  contributed 
from  f50  to  |60  a  month  to  their  support,  and  bad  an 
42 
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earning  capacity  of  al)Out  f4  50  a  day ;  that  he  brought 
with  him  to  Lincoln  something  like  f250  in  money. 
Shortly  after  his  arrival  in  Lincoln,  he  iK^gan  to  fre^iuent 
the  saloons  of  the  defcn<lants  J(*Svsen  and  G ies,  and  to  drink 
to  excess,  and  in  conscMjnriice  became  an  habitual  drunkard, 
unfit  to  work  or  follow  his  trade,  and  in  consequence  con- 
tributed practically  nothing  to  the  sui>port  of  his  family, 
and  since  his  abandonment  of  his  family  has  contributed 
nothing  whatever  to  their  support;  and  the  plaintiff,  al- 
though she  has  made  diligent  inquiry,  has  been  unable  to 
ascertain  his  whenniliouts.  The  f250  which  he  brought 
with  him  to  Lincoln,  as  well  as  |25  which  he  borrowe<l 
and  for  which  ho  pledgcnl  the  housc^hold  furniture  as  se- 
curity, were  squandered  in  drink.  At  tlu^  date  of  the  trial 
he  wa5  36  years  of  age.  The  jury  returned  a  verdict  for 
the  full  amount  claimed,  but  the  court  ordered  a  remit- 
titur of  |1,000,  which  was  entered,  and  judgment  was 
given  for  $4,000.     The  defendants  bring  error. 

That  the  evidence  is  sufficient  to  sustain  a  verdict  in 
favor  of  the  plaintiff  is  tacitly  conceded,  but  the  defend- 
ants contend  that  the  judgment  is  excessive,  and  their  con- 
tention on  this  point  is  thus  summed  up  in  their  brief:  ^*We 
contend  that  the  defendants  Jessen  and  Gies  would  not  be 
liable  in  damag(»s  for  making  Willhite  a  drunkard,  but 
only  for  the  loss  of  the  mejins  of  support  during  the  period 
they  continued  to  furnish  him  li(]uors.  This  period  of 
time  was  less  than  IS  months."  We  do  not  believe  that 
contention  can  be  uphold,  in  view  of  the  construction  which 
this  court  has  hereof  of  ore  placed  on  that  portion  of  our 
liquor  laws  relating  to  civil  damages.  In  WardcU  v,  Mc- 
Connelly  23  Neb.  152,  the  court,  referring  to  the  traffic  in 
intoxicants,  said: 

"If  such  sale  is  made,  the  person  making  it  is  not  only 
liable  for  the  actual  results  of  that  sale,  but  liable  for  all 
damages  growing  out  of  the  dis(}ualiflcation,  withrmt  ref- 
erence t/)  the  length  of  time  through  which  it  may  con- 
tinue." 

In  Stahnlca  v.  KrcifJe.  6R  Neb.  820,  the  following^  Ian- 
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gaage  of  Mr.  Commissionep  Ames  was  approved  by  the 
court: 

"One  who  has  converted  another  from  a  sober  and  in- 
dustrious life  into  an  habitual  drunkard  is  responsible  for 
all  the  financial  losses  due  to  his  act,  including  those 
caused  by  the  subsequent  thriftless  and  dissipated  career 
of  his  victim,  directly  resulting  therefrom." 

When  damages  result  from  the  sale  of  intoxicating 
liquors,  every  one  who  contributes  to  such  result  is  a 
wrongdoer  and  liabla  Elshire  v.  Schuyler ,  15  Neb.  561; 
McClellan  v.  Hein,  56  Neb.  600,  and  oases  cited.  It  is  true 
that  in  this  case  the  defendant  saloon-keepers  did  not  trans- 
form the  husband  from  a  sober  man  into  an  habitual 
drunkard,  because  he  was  more  or  less  addicted  to  the  ex- 
cessive use  of  intoxicants  before  they  sold  to  him.  But 
they  did  take  up  the  work  when  others  had  left  off,  and  as 
a  result  of  their  sales  his  appetite  for  strong  drink  was 
fed  and  encouraged,  until  he  was  transformed  from  a  man 
who,  although  addicted  to  the  excessive  use  of  intoxicating 
drinks,  was  kind  to  his  family,  and  supported  them  by 
working  at  his  trade,  to  one  who  became  unfit  for  work, 
contributed  practically  nothing  to  the  support  of  his  wife 
and  children,  and  who,  regardless  of  the  ties  of  nature, 
abandoned  his  family  and  became  a  vagabond.  Whether 
such  conditions  will  continue  seems  to  be  purely  a  question 
of  fact  for  the  jury,  to  be  determined  from  all  the  facts 
and  circumstances  in  evidence.  And  we  are  satisfied  from 
the  record  in  this  case  that  the  jury  were  fully  warranted 
in  finding  that  the  plaintiff  and  her  children  were  perma- 
nently deprived  of  the  means  of  support  which  the  husband 
would  have  furnished,  but  for  his  habitual  drunkenness. 
That  being  true,  in  view  of  his  age,  his  earning  capacity 
before  the  defendants  began  to  supply  him  with  liquors, 
and  the  other  facts  and  circumstances  shown  in  evidence,  a 
judgment  of  f  4,000  cannot  be  regarded  as  excessiva 

Our  attention  has  been  called  to  Rohcrts  v,  Taylor,  19 
Neb.  184,  where,  on  a  state  of  facts  in  many  respects  simi- 
lar to  those  involved  in  the  case  at  bar,  on  a  judgment  of 
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|995.66}y  this  coart  ordered  a  reiuittitnr  of  all  in  excess 
of  f 700.  But  that  case  differs  fi-om  the  present  in  two  im- 
portant particulars:  There  the  husband  still  continued  to 
reside  with  his  family  and  to  contribute  to  some  extent  to 
their  support ;  his  earning  capacity  was  but  f  1.50  a  day. 
In  the  case  at  bar  the  husband,  whose  earning  capacity  was 
f4.50  a  day,  has  abandoned  his  family  and  contributes 
nothing  to  their  support.  Besides,  it  would  appear  that  in 
the  former  case  the  court  was  influenced  to  some  extent  by 
the  fact  that  a  portion  of  the  time  the  liquor  was  furnished 
Adth  the  wife's  consent.  In  this  case  it  does  not  appear 
that  the  wife  cons<Mit(Mi  to  any  of  the  sales  of  liquor  to  her 
husband,  and,  if  she  had,  under  Oran  t\  Houston,  45  Neb. 
815,  decided  long  after  the  Roberts  case,  it  would  be  no 
defense. 

The  evidence  shows  that  sometime  after  the  husband 
des(*rtod  his  family,  the  plaintiff  instituted  a  suit  for 
divorce  on  the  grounds  of  drunkenness  and  nonsupport 
This  suit  was  jpending  when  the  case  at  bar  was  tried,  and 
there  is  evidence  t<?nding  to  show  that  the  plaintiff  would 
not  live  with  her  husband,  even  if  he  should  return  sober. 
The  following  instruction,  based  on  the  foregoing  evidence, 
was  tendered  by  the  d(*fendants:  "The  jury  are  instructed 
that  if  you  find  from  the  evidence  that  the  plaintiff  has 
commenced  an  action  for  divorce  against  her  husband, 
James  A.  Willhite,  and  you  further  find  from  the  evidence 
that  she  would  not  live  with  him  again  under  any  circum- 
stances as  his  wife,  if  he  should  return  to  her,  then  you 
cannot  allow  her  damages  for  the  loss  of  the  means  of  sup- 
port beyond  the  date  of  the  commencement  of  such  action 
for  divorce."  The  instruction  was  properly  refused.  The 
action  is  not  for  damages  for  the  loss  of  the  society  and 
companionship  of  the  husband,  but  for  damages  to  the 
means  of  support  of  the  plaintiff  and  her  children.  If  they 
have  been  permanently  deprived  of  his  support,  and  the 
jury  were  warranted  in  finding  that  they  were,  the  senti- 
ments the  plaintiff  may  entertain  toward  her  husband  at 
this  time,  as  well  as  her  speculations  as  to  whether  she 
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would  receive-  him,  should  he  return  sober,  are  wholly  im- 
material* ' 

Another  contention  of  the  defendants  is  that  their  mo- 
tions for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  were  overruled.  The  motions  are  supported  by 
affidavits.  The  allied  newly  discovered  evidence  relates 
to  the  habits  of  the  plaintiff's  husband  before  coming  to 
Lincoln.  AH  these  affidavits,  with  the  possible  exception 
of  two,  instead  of  setting  out  the  particular  efforts  which 
had  been  made  to  procure  the  evidence  for  use  at  the  trial, 
aver  the  bare  conclusion  that  the  defendants  had  used  due 
diligence,  and  are  clearly  insufficient  Ooracke  r.  Hintz, 
13  Neb.  390;  Tomer  v.  Densmore,  8  Neb.  384;  Meady  v. 
Fishhum,  8  Neb.  263.  The  two  affidavits  mentioned  as 
possible  exceptions  were  made  by  one  of  the  defendants 
and  his  attorney,  and  show  of  themselves  that  the  affiants 
were  informed  before  the  trial  where  the  husband  had 
resided  with  his  family  before  coming  to  Lincoln,  and  that 
they  were  put  in  possession  of  information  which,  had 
they  used  it  with  reasonable  diligence,  would  have  led 
to  the  discovery  of  the  evidence  which  they  now  claim 
would  be  forthcoming  on  another  trial.  A  new  trial  on 
the  grounds  of  newly  discovered  evidence  is  only  allow- 
able when  such  evidence  "could  not,  with  reasonable  dil- 
igence, have  been  discovered  and  produced  at  the  trial." 
As  reasonable  diligence  was  not  shown,  the  motions  were 
properly  overruled. 

Complaint  is  made  of  certain  instructions  given  by  the 
court  on  its  own  motion,  but  such  complaint  is  disposed  of, 
we  think,  by  what  has  been  said  with  respect  to  the  de- 
fendants' first  contention. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

DuPFiB  and  Jacjkson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AFFIRMBDi 
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Feued  Octobxb  6,  1905.    No.  18,933. 

1.  Pleading:  Jurisdiction,  Waut  or.  Where  the  want  of  JnrisdictJon 
does  not  appear  upon  the  face  of  the  record,  it  may  be  pleaded 
with  other  defenses  In  the  answer. 

2. :  .    That  the  defendant  in  a  case  of  that  kind  first 

raised  the  question  of  Jurisdiction  on  a  special  appearance,  which 
was  overruled,  does  not  affect  his  right  to  include  a  plea  to  the 
jurisdiction  with  other  defenses  In  his  answer. 

Ebbob  to  the  district  court  for  Lancaster  county:  laN- 
OOLM  Fbost^  JUDGB.    Reversed. 

Tibbets  &  Anderson,  for  plaintiff  in  error. 

Qeorge  A.  Adams^  contra. 

Albbbt,  0. 

This  suit  was  brought  before  a  justice  of  the  peace  of 
Lancaster  county.  The  return  to  the  summons  is  regular 
on  its  face,  and  shows  that  service  was  made  ^n  the  de- 
fendant by  leaving  a  copy  at  his  usual  place  of  residence 
in  said  county.  On  the  return  day  the  defendant  entered 
a  special  appearance,  objecting  to  the  jurisdiction  of  the 
court  on  the  ground  that  he  was  a  resident  of  Merrick 
county,  and  had  no  place  of  residence  in  Lancaster  county 
at  the  time  the  summons  purports  to  have  been  served. 
The  objection  was  overruled,  and  the  defendant  entered 
no  further  appearance  at  that  time.  The  justice  gave 
judgment  in  favor  of  the  plaintiff,  and  within  10  days 
thereafter  the  defendant  appeared  before  the  justice^  paid 
the  costs,  and  asked  to  have  the  judgment  set  aside  in  pur- 
suance of  the  provisions  of  section  1,001  of  the  code  relat- 
ing to  the  setting  aside  of  judgments  taken  by  default  be- 
fore a  justice  of  the  peace,  at  the  same  time  filing  an 
answer,  containing,  among  other  things,  a  plea  to  the 


Vol.74]  SEPTEMBER  TERM,  1905.  615 


TempUn  v.  KlmBcy. 


jurisdiction  of  the  justice  based  on  the  same  ground  as 
that  urged  in  hiS  special  appearance.  The  justice  set 
aside  the  judgment,  and  upon  the  hewing  of  the  cause 
gave  judgment  in  favor  of  the  defendant.  The  plaintiff 
appealed  to  the  district  court,  where  the  defendant,  among 
other  defenses,  again  entered  a  plea  to  the  jurisdiction  of 
the  court.  On  plaintiff's  motion  this  plea  was  stricken 
from  the  answer,  and  upon  a  trial  on  the  merits  the  jury 
found  for  the  plaintiff,  and  the  court  gave  judgment  ac- 
cordingly. 

The  sole  question  in  the  case  arises  on  the  ruling  of  the 
court  on  the  plaintiff's  motion  to  strike  the  plea  to  the 
jurisdiction  of  the  court  from  the  answer.  The  plaintiff 
contends  that,  when  the  defendant  api)eared  before  the 
justice  for  the  purpose  of  having  the  judgment  set  aside, 
he  submitted  himself  to  the  jurisdiction  of  the. court,  and 
waived  the  want  of  due  service  of  process..  In  urging  this 
proposition  there  is  a  failure  to  distinguish  between  those 
cases  where  the  want  of  service,  or  some  defect  or  irregu- 
larity therein,  appears  on  the  face  of  the  record,  and  in- 
volves merely  a  question  of  law,  and  those  where  such 
want  or  defect  does  not  thus  appear,  but  is  based  on  a 
state  of  facts  dehors  the  record.  In  the  latter  class  of 
cases  it  is  well  settled  that  the  want  of  jurisdiction  may 
be  pleaded  with  other  defenses  in  the  answer.  The  rule 
is  exhaustively  discussed  by  Commissioner  Ryan  in  Hurl- 
hurt  V.  Palmer^  39  Neb.  158,  and  has  been  reaffirmed  in 
the  following  cases:  Herbert  v.  Wortendyke^  49  Neb.  182; 
Kyd  V.  Exoliange  Bank,  56  Neb.  557 ;  Barry  v.  Wachosky, 
57  Neb.  5S4ty  Anheuser-Busch  Brewing  Ass'n  v.  Peicrson, 
41  Neb.  897;  Baker  v.  Union  Stock  Yards  Nat.  Bank,  63 
Neb.  801.  That  the  defendant  appc^ared  specially  for  the 
purpose  of  objecting  to  the  jurisdiction  of  the  justice,  and 
such  objection  was  overruled  before  the  filing  of  the  an- 
swer including  a  plea  to  the  jurisdiction,  however  material 
to  other  questions,  is  immaterial  for  the  purposes  of  the 
question  under  discussion,  or  any  question  presented  in 
the  argument.    Barry  v.  Wachosky,  supra.    That  the  de- 
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fendant  had  a  right  to  interpose  a  plea  to  the  jurisdiction 
in  the  district  court  is  clear  from  the  authorities  cited, 
and  it  follows  that  the  court  erred  in  sustaining  the  mo- 
tion to  strike  that  plea  from  the  answer. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

DuFFis  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reason  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Rbvbrsbd. 


First  State  Bank  of  Overton  v.  Stephens  Brothers. 

FnjcD  October  5,  1905.    Na  13,830. 

EstoppeL    Where  a  party  gives  a  reason  for  his  decision  and  conduct 
tx>uchiDg  anything  Involved  in  s.  controversy,  he  is  estopped  after 
litigation  has  begun  from  changing  his  ground  and  putting:  his 
.  conduct  on  another  and  different  consideration. 

Error  to  the  district  court  for  Dawson  county :  Bruno 
O.  Hostetlbr,  Judge.    Affirmed. 

E.  A.  Cook,  tor  plaintiflf  in  error. 
Warrington  d  Stewart,  contra. 

Jackson,  O. 

On  September  24,  1902,  J.  T.  Bend  drew  a  check  on 
the  First  State  Bank  of  Overton  for  the  sum  of  1111.35, 
payable  to  Stephens  Brothers.  Two  days  later  this  check 
was  presented  at  the  bank  for  payment  by  one  of  the 
members  of  the  firm  of  Stephens  Brothers  and  payment 
was  refused,  thereupon  Stephens  Brothers  sued  the  bank 
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to  recover  the  amount  of  the  Qheck.  In  their  petition  they 
set  out  the  corporate  capacity  of  the  bank,  the  execution 
and  delivery  of  the  check,  the  presentation  thereof  at  the 
bank  and  the  demand  for  the  payment  thereof,  and  al- 
lied "that  said  defendant  bank  refused  to  pay  said  check, 
and  stated  as  the  reason  for  refusing  to  pay  the  same  that 
said  Bend  had  instructed  it  not  to  pay  the  same,  and  gave 
no  other  reason  for  not  paying  the  same/'  They  further 
allied  that  Bend  had  on  deposit  in  the  bank  money  suffi- 
cient to  pay  the  check,  and  that  no  part  of  the  same  had 
been  paid,  and  prayed  judgment  for  the  amount  of  the 
check  with  interest  and  costs.  The  bank  answered,  ad- 
mitting its  corporate  capacity,  the  making  and  presenta- 
tion of  the  check,  and  that  the  same  was  not  paidj  and 
denied  all  other  allegations  in  the  petition.  At  the  trial 
it  was  conclusively  proved  by  competent  evidence,  and  in 
fact  admitted  by  the  cashier  of  the  bank,  that  at  the  time 
the  check  was  presented  the  bank  refused  payment,  and 
gave  as  the  only  reason  why  the  check  was  not  paid  that 
payment  had  been  stopped  by  the  maker.  The  member  of 
the  firm  of  Stephens  Brothers  who  presented  the  check 
for  payment  testified  that  at  the  time  the  bank  refused  to 
pay  the  check  he-inquired  of  the  cashier  whether  Bend  had 
money  on  deposit  in  the  bank,  and  that  the  cashier  an- 
swered that  Bend  always  had  funds  in  the  bank.  On  be- 
half of  the  defendant  the  cashier  testified  that  at  the  time 
the  check  was  presented  for  payment  Bend  had  no  money 
on  deposit  in  the  bank,  and  he  denied  having  made  the 
statement  to  the  plaintiff  at  the  time  the  check  was  pre- 
sented that  Bend  always  had  funds  in  the  bank.  There 
was  a  total  failure  to  prove  any  fact  justifying  the  course 
of  the  drawer  of  the  check  in  attempting  to  stop  the  pay- 
ment thereof.  The  trial  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  for  the  amount  of  the  check,  with 
interest,  and  the  bank  prosecutes  error. 

The  principal  contention  of  the  bank  is  that  the  maker 
of  the  check  had  no  funds  in  the  bank  at  the  time  the 
check  was  presented  for  payment,  and  that  by  reason  of 
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that  fact  no  liability  was  incurred  By  reason  of  the  refusal 
of  the  bank  to  pay  the  check.  If  the  claim  of  a  lack  of 
funds  was  well  founded,  it  would  have  been  a  complete 
defense  in  this  action  had  it  disclosed  that  fact  to  the 
payee  at  the  time  the  check  was  presented  for  payment, 
but  instead  of  doing  so  the  bank  chose  to  base  its  refusal 
upon  the  ground  that  payment  thereof  had  been  stopped 
by  the  maker,  and  the  claim  of  a  lack  of  funds  was  first 
made  after  the  litigation  had  commenced.  The  rule  in 
this  jurisdiction  is  that,  where  a  party  gives  a  reason  for 
his  decision  and  conduct  touching  anything  involved  in  a 
controversy,  he  is  estopped,  after  litigation  has  begun, 
from  changing  his  ground^ and  putting  his  conduct  on 
another  and  different  consideration.  Ballou  v.  Sherwood^ 
32  Neb.  666;  Frenzer  v.  Dufrene,  58  Neb.  iSl;  State  v. 
Board  of  County  Commissioners,  60  Neb.  566;  Hixson 
Map  Co.  V.  Nebraska  Post  Co.,  5  Neb.  (Unof.)  388.  The 
judgment  in  this  case  might  well  be  permitted  to  stand 
solely  on  account  of  the  reason  given  by  the  bank  for  the 
■  nonpayment  of  the  check  at  the  time  it  was  presented  for 
payment.  It  is  worthy  of  notice,  however,  that  the  testi- 
mony on  behalf  of  the  plaintiff  tends  to  prove  that  the 
maker  of  the  check  did  have  funds  in  the  ^ank  at  the  time 
the  check  was  presented,  and,  while  the  cashier  of  the 
bank  denies  having  made  the  statement  that  Bend  always 
had  funds  in  the  bank,  and  testified  that  he  had  no  money 
on  deposit  there  at  the  time  the  check  was  presented,  it 
cannot  be  said  that  the  jury  might  not,  with  considerable 
reason,  have  found  against  the  bank  on  that  contention. 
The  conclusion  already  reached  disposes  of  assignments  of 
error  numbered  1,  2,  3,  4,  14  and  16. 

In  the  cross-examination  of  the  cashier  of  the  bank, 
counsel  for  plaintiff  inquired  if  he  would  not  have  paid 
the  check,  in  any  event,  had  the  maker  not  ordered  pay- 
ment stopped.  An  objecton  was  interposed  that  this  was 
improper  cross-examination ;  the  objection  was  overruled, 
and  the  witness  answered  that  he  would  probably  have 
paid  the  check.    The  admission  of  this  evidence  on  cross- 
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t  examination  is  assigned  as  error.    If  the  court  erred  in 

!  admitting  this  evidence  it  was  entirely  without  prejudice 

I  to  the  bank^  because  under  the  admitted  facts  the  verdict 

;  could  not  have  been  otherwise  than  for  the  plaintiff. 

There  was  also  a  request  to  instruct  the  jury  that  the 
giving  of  the  check  by  Bend  to  plaintiff  was  not  a  payment 
of  the  account  owed  by  Bend  to  the  plaintiff.  This  in- 
struction was  refused,  and  upon  the  refusal  error  is  as- 
signed. It  is  said  by  counsel  that  this  instruction  was 
necessary,  because  the  jury  may  have  understood  that  the 
giving  of  the  check  by  Bend  was  an  absolute  payment,  and 
that  he  was  thereby  released,  and  that  they  probably  found 
for  the  plaintiff  on  that  theory.  This  contention  cannot 
be  sustained.  The  court  properly  refused  to  give  the  in- 
struction requested. 

Complaint  is  also  made  of  the  giving  of  instruction  num- 
bered 4  as  follows:  ^^You  are  instructed  as  a  matter  of 
law  that  J.  T.  Bend,  after  giving  said  check,  could  not 
arbitrarily  countermand  the  payment  of  the  same."  It 
is  said  that  this  instruction  tended  to  mislead  the  jury. 
There  seems  to  be  no  force  in  the  contention,  and  it  doubt- 
less states  a  correct  principle  of  law  as  applied  to  the 
facts  in  this  case. 

Instruction  numbered  6  is  as  follows:  ^TTou  are  in- 
structed that  the  burden  of  proof  is  upon  the  plaintiff,  and 
he  must  satisfy  you  by  a  preponderance  of  all  the  material 
allegations  of  his  petition,  and  if  you  And  the  evidence 
evenly  balanced,  or  that  it  preponderates  in  favor  of  the 
defendant,  then  your  verdict  should  be  for  the  defendant." 
A  similar  instruction  was  under  consideration  in  City 
of  Lexington  v.  Fleharty,  p.  626,  post^  in  an  opinion 
delivered  at  the  present  sitting  of  the  court,  and  was  there 
held  not  to  be  erroneous,  although  faulty,  because  of  the 
omission  of  the  words  "of  all  the  evidence"  after  the  word 
"preponderance."  In  this  case  it  might  be  said  that  the 
instruction,  whether  erroneous  or  not,  must  be  held  to  be 
without  prejudice,  because  the  evidence  would  have  justi- 
fied a  peremptory  instruction  to  find  for  the  plaintiff. 


620  NEBRASKA  REPORTS.  [Vol.  U 


Arnoat  t.  Chadwlck. 


We  discover  no  prejudicial  error  in  the  record,  and 
recommend  that  the  judgment  of  the  district  court  he 
affirmed. 

DuFFiB  and  Albbbt,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion^  the  judgment  of  the  district  court  is 

Affirmed. 


Edna  Abnout,  appellee,  v.  Wiluam  J.  Chadwick, 

APPELLANT. 
FujED  OCTOBEB  5,  1906.    No.  13,877. 

1.  Jads^ment:  Vaoating:   Fraud.     To  Justify  a  trial  court  in  setting 

aside  a  decree  rendered  at  a  former  term  on  the  ground  of  fraud. 
It  l8  not  necessary  that  actual  fraud  should  be  found.  It  is  suf- 
ficient if  facts  and  circumstances  are  proved  ^rom  which  con- 
stmctlve  fraud  can  be  inferred,  if  by  reason  of  such  facts  and 
circumstances  the  party  seeking  to  avoid  the  decree  was  induced 
to  make  no  appearance  in  the  catise  in  which  the  decree  was 
rendered. 

2.  Evidence  examined,  and  held  sufilcient  to  Justify  the  district  court 

in  vacating  a  former  decree  of  that  court. 

Appeal  from  the  district  court  for  Douglas  county: 
Albxandeb  C.  Troup,  Judge.    Afftrmed. 

T.  J.  Nolan  and  F.  A.  Brogan,  for  appellant 
Jefferis  d  Houell,  contra. 

Jackson,  0. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Douglas  county,  setting  aside  a  former  decree  rendered  in 
that  court  It  appears  from  the  pleadings  and  the  evi- 
dence that  the  api)ellant,  defendant  herein,  on  November 
7,  1903,  filed  a  petition  in  equity  against  the  appellee. 
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plaintiff  herein^  to  compel  the  conveyance  of  certain  real 
estate  in  Dougtas  county^  whicli  it  was  alleged  the  appellee 
held  for  him  in  trust.  Personal  service  of  summons  was 
had  on  the  appellee,  who  failed  to  appear,  and  on  the  28th 
day  of  December  of  that  year  the  appellee  was  defaulted, 
and  upon  a  hearing  to  the  court  a  decree  was  entered 
conforming  to  the  prayer  of  the  petition.  After  the  ad- 
journment of  the  term  in  which  said  decree  was  entered^ 
and  on  the  19th  day  of  March,  1904,  the  appellee  filed  a 
petition  containing  allegations  which,  if  true,  would  con- 
stitute a  complete  defense  to  the  appellant's  cause  of 
action  in  the  cause  in  which  the  decree  was  entered,  and, 
as  a  reason  for  not  appearing  and  defending  in  that  action^ 
allied  that  on  the  day  after  the  process  therein  had  been 
served  upon  her  she  called  upon  the  appellant  for  an  ex- 
planation of  the  proceeding,  and  that  thereupon  the  ap- 
pellant stated  ''that  his  temper  had  been  aroused ;  that  he 
had  gone  to  an  attorney,  who  advised  him  to  bring  suit, 
but  that  he  would  have  the  case  thrown  out  of  court  and 
dismissed,  and  received  from  this  plaintiff  a  copy  of  the 
order  of  court  before  served  upon  her,  as  above  mentioned, 
and  put  the  same  in  his  pocket,  and  told  this  plaintiff  that 
it  was  all  right,  that  there  would  be  nothing  more  to  the 
case,  and  that  this  plaintiff  should  not  bother  any  more 
about  it;  that  plaintiff  relied  upon  the  statements  and  rep- 
resentations of  this  defendant,  and  believed  that  he  was 
acting  in  good  faith,  and  that  the  case  which  the  defend- 
ant had  brought  in  court  would  be  dismissed,  and  that  she 
would  have  no  further  trouble  in  relation  to  the  matter.'' 
She  further  alleged  that,  relying  upon  the  statements  and 
representations  of  the  appellant,  she  made  no  appearance, 
by  answer  or  otherwise,  in  said  action,  and  believed  that 
the  case  had  been  dismissed,  until  some  four  or  five  days 
prior  to  the  filing  of  her  petition  for  a  new  trial.  She 
further  alleged  that  the  decree  obtained  by  the  appellant 
was  procured  upon  perjured  testimony.  Upon  her  peti- 
tion for  a  new  trial  issue  was  joined,  and  after  a  hearing 
to  the  court  the  decree  assailed  by  her  petition  was  vax^ated 
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and  a  new  trial  ordered.     From  the  judgment  vacating  the 
decree  and  allowing  a  new  trial  an  appeal  was  taken  to 
this  court,  and  we  are  asked  to  reverse  the  judgment  of 
vacation  for  two  reasons :     First,  because  the  decree  is  not 
supported  by  the  evidence  and  is  contrary  to  the  evidence, 
and,  second,  because  the  district  court  did  not  find  the 
existence  of  fraud  alleged-  in  the  plaintiff's  petition.     We 
will  consider  these  questions  in  order  as  they  are  presented. 
The  evidence  upon  controverted  questions  of  fact  was 
adduced  through   the  examination  of  witnesses  in  open 
court.     There  was  a  sharp  conflict  in  the  testimony  of 
these  witnesses,  and  it  is  impossible  to  reconcile  their  state- 
ments upon  the  thoorj-  that  they  all  adhered  rigidly  to  the 
truth.     For  that  reason,  considerable  weight  will  be  given 
to  the  findings  of  the  trial  judge,  who  saw  the  witnesses 
in  court,  observed  their  demeanor  and  deportment  while 
testifying,  and  who,  for  that  reason,  was,  by  far,  better 
qualified  to  form  a  correct  conclusion  as  to  the  weight  to 
be  given  to  their  testimony.     The  api)ellee,  as  a  witness 
in  her  owti  behalf,  t<  stifled,  in  substiince,  that  the  process 
in  the  action   institutc*d  against   her   by   appellant  was 
served  on  the  9th  day  of  November;  that  on  the  following 
day  she  went  to  the  place  of  business  of  the  appellant, 
took  the  papers  to  him  and  asked  him  what  he  meant;  that 
he  said  to  her  that  she  m*ed  not  pay  any  attention,  that 
he  was  a  little  riled  in  teinpcT  and  had  consulted  a  lawyer 
and  told  him  to  go  ahead,  that  she  should  pay  no  more  at- 
tention to  it,  and  that  he  would  throw  it  out  of  court;  that 
she  handed  the  i)ai)ei*s  back  to  him  and  did  not  pay  any 
more  attention  to  it;  that  she  did  not  know  of  his  having 
proceeded  with  the  case  and  procured  a  decree  until  the 
8th  day  of  March  following;  that  the  decree  was  entered 
Avhile  she  was  away  on  her  wedding  trip.     Her  testimony 
is  to  some  extent  sustained  by  facts  and  circumstances 
proved  at  the  hearing.     The  appellant  on  his  own  behalf, 
in  substance,  testified  that  the  appellee  came  to  his  store 
with  the  papers  which  had  been  served  on  her  in  the  suit 
instituted  by  him,  and  said :    "This  is  a  nice  thing  for  a 
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man  like  you,  that  thinks  he  is  a  gentleman,  to  try  and 
hring  a  lady  into  court  I  am  too  much  of  a  lady  to  bring 
a  lady  into  court,  if  you  are  not  more  of  a  gentleman  to 
bring  a  lady  into  court."  She  took  the  papers  and  fired 
them  on  top  of  the  show-case.  I  said :  "You  had  better 
take  the  papers  and  see  some  attorney  and  defend  yourself, 
if  you  have  a  claim  to  this  property."  We  had  a  few  dif- 
ferent words.  He  denied  the  stjitements  made  by  the 
appellee  relative  to  the  conversation  on  that  occasion. 
The  evidence  disclosed  some  facts  and  circumstances  tend- 
ing to  supi>ort  his  statements.  We  have,  however,  ex- 
amined the  entire  record  with  considerable  care,  and, 
taking  into  consideration  the  opportunities  for  determin- 
ing the  truth  enjoyed  by  the  trial  judge,  which  by  reason 
of  circumstances  are  denied  to  this  court,  we  do  not  feel 
justified  in  disturbing  the  decree  as  being  against  the 
weight  of  evidence. 

This  brings  us  to  a  consideration  of  the  second  ground 
urged  for  a  reversal  of  the  decree,  that  the  court  did  not 
find  the  existence  of  fraud  alleged  in  the  plaintiff's  petition. 
The  finding  of' the  district  court  in  that  respect  is  in  the 
following  language:  "That  the  plaintiff  herein,  defendant 
therein,  in  the  cause  in  which  said  decree  was  entered,  was 
served  with  summons  thereon  on  the  9th  day  of  November, 
1903,  and  that  thereafter,  to  wit,  on  the  10th  day  of  No- 
vember, 1903,  this  plaintiff,  then  Edna  Howell,  took  the 
summons  to  the  plaintiff  therein, defendant  herein,and  then 
and  there,  at  the  place  of  business  of  the  defendant  herein, 
plaintiff  therein,  delivered  said  summons  to  the  defendant 
herein,  plaintiff  therein,  and  at  said  time  the  said  Chad- 
wick  and  this  plaintiff  had  a  conversation  concerning  the 
suit  in  which  the  said  summons  was  issued  and  served, 
wherein  the  said  Chadwick,  by  words,  acts  and  conduct, 
induced  this  plaintiff  to  believe  that  he  had  commenced 
said  suit  while  in  anger,  and  that  he  did  not  intend  to 
prosecute  the  same  to  decree,  and  that  he  would  not  so 
prosecute  said  cause,  and  further  induced  this  plaintiff  to 
believe  that  he  would  cause  said  suit  to  be  dismissed  and 
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thrown  out  of  court,  and  further  informed  this  plaintiff 
that  she  need  give  no  further  attention  to  said  suit,  and 
that  this  plaintiff  relied  upon  said  statements,  conduct, 
and  inducements,  and,  by  I'cason  thereof,  gave  no  further 
attention  to  said  litigation,  and  made  no  appearance 
therein  to  prot(H*t  her  rights  in  the  property  in  question, 
and  that  this  plaintiff,  defendant  therein,  was  justified, 
by  reason  of  the  conversation  with  said  plaintiff  therein, 
his  acts  and  conduct,  in  relying  upon  her  belief  that  said 
action  would  not  be  further  prosecuted,  and  would  be  dis- 
II  issed  without  proceeding  to  decree.  This  court  does  not 
deem  it  necessary  to  find  that  the  defendant  herein,  in  said 
conversation  mentioned,  deliberately,  purposely  and  wil- 
fully, int(^nded,  by  his  said  acts  and  conduct,  to  work  a 
fraud  upon  this  plaintiff,  but  does  find  that  the  acts,  con- 
duct and  couvcM-Siitiou  on  the  said  10th  day  November  be- 
tween said  parties,  and  the  subsequent  taking  of  said 
decree,  as  herein  found,  were  such  as  to  constitute  a  fraud 
in  law  upon  this  plaintiff,  the  defendant  therein/' 

It  is  contended  by  appellant  that,  to  justify  a  court  of 
equity  in  setting  aside  a  former  decree  and  judgment  ren- 
dered upon  proper  process  and  pleadings,  it  is  necessary 
that  there  sh(mld  exist  actual  fraud,  not  legal  or  technical 
fraud,  and  that  the  findings  of  the  district  court  do  not 
come  within  that  rule.  We  do  not  think  it  important  to 
inquire  into  the  reasons  given  by  the  trial  court  for  the 
conclusion  which  followed.  If  the  conclusion  is.  right, 
then  it  should  be  sustained,  notwithstanding  the  fact  that 
the  district  court  may  haye  given  a  wrong  reason.  We 
cannot  agree  with  couns(4,  however,  in  their  contention 
that  actual  fraud  must  be  shown.  In  Klabunde  v.  Byron 
Reed  Co.,  69  Neb.  120,  130,  it  is  held  that  equity  will  re- 
lieve against  a  judgment  or  decnni  on  the  ground  of  fraud, 
actual  or  constructive,  committed  by  the  successful  party, 
or  where,  from  ex(nisable  neglect,  a  defendant  has  been 
prevented  from  interposing  a  meritorious  defense  or  es- 
tablishing grounds  entitling  him  to  affirmative  relief  in 
such  action,  and  Mr.  Justice  Holcomb,  in  delivering  the 
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opinion  of  the  court,  made  use  of  the  following  lan- 
guage:     . 

"We  do  not  say  there  has  been  any  action  on  the  part 
of  defendant  or  for  which  it  should  be  held  responsible, 
which  worked'  an  actual  fraud  on  the  plaintiff's  rights. 
It  is  not  necessary  that  we  should,  nor  do  we  think  we 
would  be  warranted  in  so  saying.  There  is,  however,  suffi- 
cient in  the  record  to  warrant  the  inference  that  he  has 
suffered  a  wrong  which  ecjuity  will  relieve  against.  There 
is  at  least  constructive  fraud.  The  plaintiff  was  lulled 
into  a  feeling  of  ease  and  safety,  beiause  of  what  he  under- 
stood and  what  he  was  justified  in  believing  was  the 
promise  and  agreement  of  the  defendant  and  because  of 
the  information  received  from  its  counsel,  who  undertook 
to  represent  him  also  in  the  litigation." 

The  rule  there  announced  is  an,  appropriate  one  for  the 
case  at  bar.  We  hold,  therefore,  that  the  findings  of  the 
district  court  were  amply  suflficient  upon  which  to  base 
the  judgment  vacating  the  former  decree. 

No  question  is  raised  in  this  hearing  as  to  the  sufficiency 
of  the  showing  on  the  part  of  the  appellee  that  she  had  a 
good  and  meritorious  defense  to  the  action  instituted 
against  her  by  appellant. 

We  recommend  tliat  the  judgment  of  the  district  court 
vacating  its  former  decree  be  affirmed  and  that  the  cause 
be  remanded  for  further  proceedings. 

DuFFiB,  C,  concurs.     Albert,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  vacating  its 
former  decree  is  affirmed  and  the  cause  is  remanded  for 
further  proceedings. 

Affirmed. 


43 
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City  of  Lexington  v.  Henry  G.  Flbuarty. 

Finn  Ocj**f\i:u  5.  1^'"»5.    No.  13^0. 

1.  Bes  G«9tae.     A  d^-^  ^ara'ion  to  be  part  of  the  res  getUt  need  Hot 

ne^•'^.»*^.^^iIy  t>*»  t-cir.'i  'f -at  in  point  of  time  with  the  main  fact 
prevail:  t»  i-  enf»:-h  that  the  two  are  so  dearly  connected  that 
the  rl<^'  '.aration  '^n  t^e  said  to  be  a  spontaneoas  expression  of 
th«^  fact  or  f-oniliMon. 

2.  Instructions  pxaniiit^'d.  and  held  to  have  fairly  stated  the  law  ap- 

plicaM^  to  the  case;  and  the  e\i<!face  examined,  and  found  to 
hav**  justified  the  sul  a: lesion  of  the  case  to  the  jury. 

EuKou  to  tli(»  district  court  for  Dawson  county:  Beuno 
O.  lIosTKTi.KU,  JrriGE,     Affirmed. 

(r.  1V\  FoJ'  and  E.  A,  Cook,  for  plaintiff  in  aror. 

n.  D.  Rhea  and  H.  B,  FUhnrty,  contra. 

JACIvSON,  C. 

The  city  of  lioxinjrton  prosocntes  error  from  the  district 
<ourt  for  Dawson  county  to  reverse  a  judgment  of  that 
court  a^^ainst  the  city  and  in  favor  of  the  defendant  in 
error.  The  i)arties  will  be  desijniated  as  they  were  in  the 
cfMirt  b<*low,  the  defendant  in  error  herein  being  described 
as  plaintifT,  and  the  plaintiff  in  error  as  defendant. 

Plaintifrs  cause  of  action  was  based  on  a  personal  injury 
which  he  claims  to  have  sustained  by  reason  of  a  defective 
sidewalk.  The  statement  in  his  petition,  omitting  the 
formal  alh*^ations,  is,  substantially :  That  Washington 
stre(>t,  betwr'cn  Fifth  and  Sixth  streets,  is  one  of  the  main 
public  thorou^rhfaros  and  business  streets  in  the  city  of 
Tjexington,  and  is  at  a  place  where  there  is  much  travel, 
and  that  condition  had  existed  for  a  long  time  prior  to 
the  injury  complained  of;  that  the  sidewalk  on  the  west 
side  of  the  street  at  the  place  stated  was  built  on  supports 
running  lengthwise  of  the  street,  with  planks  nailed 
thereon,  six  inches  in  width  and  twelve  feet  in  length; 
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that  by  reason  of  the  standing  of  water  under  the  walk 
and  improper  supports  the  walk  had  settled  in  the  center 
and  remained  in  a  swayed  and  sunken  condition,  and  that 
thereby  the  ends  of  the  planks  had  tipped  up  and  were 
there  higher  than  in  the  center  of  the  walk ;  that  for  the 
reasons  stated  the  walk  had  become  defective  and  badly 
out  of  repair,  and  in  a  dangerous  and  unsafe  condition, 
uneven  on  the  surface;  that  some  of  the  planks  had  been 
allowed  to  become  loose  and  had  remained  loose  for  a  long 
time  prior  to  the  injury,  and  that  the  defendant  had  neg- 
lected to  keep  the  same  in  suitable  repair  and  in  a  safe 
condition  for  travel  thereon ;  that  some  of  the  planks  had 
been  removed,  and  left  dangerous  holes  in  the  walk,  and 
the  planks  that  were  remaining  in  their  apparent  places 
in  such  loosened  condition  were  so  concealed  a*s  to  position 
that  a  person  -walking  along  on  said  sidewalk  could  not 
observe  such  condition  without  close  inspection  thereof, 
and  the  walk  was  thereby  extrahazardous  and  dangerous 
to  travel  upon;  that  the  city  had  actual  and  constructive 
notice  of  the  defect  in  the  walk  at  the  time  of  the  accident, 
and  for  a  long  time  prior  thereto;  that  by  reason  of  not 
having  the  same  repaired,  and  providing  to  warn  persons 
passing  over  the  same,  it  was  guilty  of  Avant  of  proper 
care  and  of  gross  negligence;  that  on  the  12th  day  of  De- 
cember, 1902,  while  the  plaintiff  was  passing  along  over 
this  walk  to  the  post  office,  in  company  with  another  per- 
son, the  person  with  whom  he  was  walking  stepped  on 
one  of  the  loosened  planks,  which  was  apparently  in  a 
proper  position;  that  the  plank  was  forced  upward  in 
front  of  the  plaintiff,  who  did  not  observe  the  same;  that 
his  foot  was  caught,  and  he  tripped  and  was  thereby 
thrown  down  onto  the  walk  with  great  force  and  violence, 
and  sustained  a  serious  injurj^ ;  that  the  injury  was  caused 
without  negligence  on  his  part ;  that  it  was  of  a  permanent 
nature,  and  as  a  result  he  had  suffered  great  pain  con- 
stantly since  the  accident,  and  had  been  rendered  unable 
to  properly  attend  to  his  business.  The  defendant's  an- 
swer was  a  denial  of  all  of  the  allegations  of  the  petition, 
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except  the  corporate  capacity  of  the  defendant,  and  an 
alU'gation  that,  by  the  use  of  reasonable  care  and  cantion, 
the  plaintiff  would  not  have  fallen  and  been  injured.  The 
reply  was  a  general  denial.  The  trial  was  to  the  court  and 
a  jury,  resulting  in  a  verdict  and  judgment  for  f  1,500, 
favorable  to  the  plaintiff.  The  questions  presented  for 
consideration  to  this  court,  taken  in  their  natural  order, 
are:  First,  the  rulings  of  the  court  on  the  admission  of 
evidence;  second,  instructions  by  the  court;  and  lastly, 
the  sufficiency  of  the  proof  to  sustain  the  verdict  and 
judgment. 

George  Auble,  a  witness  on  behalf  of  the  plaintiff,  after 
having  testified  that  he  was  with  the  plaintiff  when  the 
injury  occurred,  and  to  the  circumstances  of  the  fall  sus- 
tained by  the  plaintiff,  was  asked:  "Q.  Did  you  Jearn 
the  result  of  that  fall?  A.  No,  sir.  Q.  I  mean,  did 
you  make  any  inquiry?  A.  I  asked  him  if  he  was  hurt, 
and  he  said  he  was."  The  defendants  moved  to  strike 
out  the  last  answer  as  incompetent  and  immaterial.  The 
motion  was  oveiTuled  and  exception  taken.  It  is  claimed 
that  this  statement  by  the  plaintiff  was  not  a  part  of  the 
res  gestcp;  that  it  was  not  a  spontaneous  explanation,  as 
the  witness  did  not  ask  the  plaintiff  if  he  was  hurt  until 
after  he  got  up.  This  contention  cannot  be  sustained. 
The  authorities  cited  by  defendant  are  City  of  Friend  v. 
Burleigh,  53  Neb.  074,  and  Union  P'.  R.  Co.  v.  Elliott,  54 
Neb.  299.  In  neither  case  do  we  find  support  for  the  rule 
which  we  are  asked  to  apply  here.  In  the  former  it  did 
not  appear  when  the  dcK^laration  was  made  or  how  soon 
after  the  injury,  and  it  was  held  that  the  declaration  was 
properly  excluded.  In  the  latter  a  declaration  made  at 
the  place  and  within  a  few  moments  after  the  injury 
was  sustained  was  held  to  have  bei^n  pr(>i)erly  admitted  as 
a  part  of  the  res  gcstw.  From  the  testimony  of  the  wit- 
ness it  appears  that  plaintiff  got  up  almost  immediately 
after  the  fall,  and  that  it  was  just  after  he  got  up  that 
this  statement  was  made,  and  the  admission  of  the  state- 
ment was  clearly  within  the  rule  that  the  declaration  to 
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be  a  part  of  the  res  gestcr  need  not  necessarily  be  coinci- 
dent in  point  of  time  with  the  main  fact  proved;  it  hs 
enough  that  the  two  are  so  clearly  connected  that  the 
declaration  can  in  the  ordinary  course  of  affairs  be  said 
to  be  a  spontaneous  expression. 

Complaint  is  also  made  of  the  ruling  of  the  court  on 
the  admission  of  the  evidence  of  the  witness  Malcolm,  who 
was  marshal  and  street  commissioner  of  defendant  at  the 
time  the  accident  occurred,  and  had  been  for  some  months 
prior  thereta  The  evidence  complained  of  relates  to  the 
condition  of  the  sidewalk  at  the  place  where  the  plaintiff 
fell,  and  to  some  extent  the  condition  of  the  walks  gen- 
erally in  the  city  for  some  months  prior  to  the  time  of 
the  accident,  and  the  efforts  made  by  the  street  commis- 
sioner to  induce  the  city  council  to  repair  the  same,  and 
was,  in  our  judgment,  admissible  for  the  purpose  of  charg- 
ing the  defendant  with  notice  of  the  dangerous  condition 
of  the  walk.  It  is  probably  true  that  evidence  of  the  con- 
dition of  the  sidewalks  generally  in  the  city  would  not  be 
sufficient  to  entitle  the  plaintiff  to  recover,  but  where,  as 
in  this  case,  the  testimony  of  the  witness  did  cover  the  con- 
dition of  the  walk  at  the  exact  place  where  the  injury  was 
sustained,  and  disclosed  that  the  walk  was  out  of  repair 
and  in  an  unfit  and  dangerous  condition,  no  prejudice 
could  arise  by  reason  of  the  statement  of  the  witness  with 
reference  to  walks  generally  in  the  city. 

In  the  first  paragraph  of  the  instructions  the  court  de- 
fined the  issues  as  presented  by  the  petition,  and  in  doing 
so  quoted  largely  from  the  allegations  of  the  petition,  and 
included  an  allegation  found  in  the  petition  in  this  lan- 
guage: "Plaintiff  further  alleges  that  he  made  out  an 
account  in  writing,  setting  forth  the  character  of  his  in- 
jury and  the  time  and  place  of  its  occurrence,  as  required 
by  law,  on  the  11th  day  of  June,  1903,  filed  the  same  with 
the  city  council  of  the  city  of  Lexington,  and  said  council 
on  the  24th  day  of  June,  1903,  disallowed  the  same."  It 
is  said  that,  as  the  law  does  not  require  claims  such  as  the 
plaintiff  makes  in  this  case  to  be  presented  to  the  council 
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of  cities  of  the  class  of  the  defendant,  the  giving  of  this 
instruction  was  erroneous,  and  authorities  are  cited  by 
counsel  for  defendant,  holding  that  in  such  cas^  a  sworn 
statement  of  the  injury  presented  to  the  city  council  is  not 
admissible  in  a  subsequent  action  for  such,  injury.    It  ap- 
pears, however,  that  at  the  trial  all  evidence  offered  on 
behalf  of  the  plaintiff  with  respect  to  the  filing  of  this 
claim  and  the  action  of  the  city  council  with  reference 
thereto  was,  on  objection,  excluded,  so  that  the  authori- 
ties cited  are  not  in  point    By  section  80,  article  I,  chap- 
ter 14,  Compiled  Statutes,  1903  (Ann.  St.  8759),  it  is  pro- 
vided that  "no  costs  shall  be  recovered  against  such  city 
or  village  in  any  action  brought  against  it  for  any  un- 
liquidated claim,  which  has  not  been  presented  to  the 
city  council  or  board  of  trustees  to  be  audited,"  and  in 
view  of  that  provision  of  the  code  the  all^ation  com- 
plained of  was  properly  iiurhuled  in  the  petition,  although 
not  ntK^essarily  so,  and,  while  all  reference  to  that  allega- 
tion might  well  have  been  omitted  from  the  instruction, 
it  is  difficult  to  see  how  the  jury  could  have  been  preju- 
diced by  its  incorporation  into  the  instruction,  especially 
in  view  of  the  fact  that  the  court  in  the  presence  of  the 
jury  excluded  all  evidence  tending  to.  sustain  the  allega- 
tion. 

Complaint  is  also  made  about  paragraph  4  of  the  in- 
structions, which  recites:  "You  are  instructed  that  this 
action  is  founded  upon  certain  alleged  acts  of  negligence 
and  failure  to  use  ordinary  care."  It  is  said  that  this  in- 
struction is  wrong,  because  its  effect  is  to  leave  the  jury 
to  guess  at  something,  and  it  might  as  easily  have  guessed 
wrong  as  right.  Instructions  5  and  6  which  immediately 
follow  are  devoted,  however,  to  defining  negligence  and 
ordinary  care.  No  complaint  is  made  about  the  defini- 
tions given  by  the  court,  and  we  fail  to  see  any  force  in 
the  objection  to  instruction  4. 

In  instruction  10  the  court  said  to  the  jury:  "You  are 
instructed  that,  before  you  can  find  for  the  plaintiff,  you 
must  find  that  the  plaintiff  has  suffered  injury,  that  the 
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injury  was  caused  by  a  defect  in  the  sidewalk,  that  said 
defect  left  the  sidewalk  in  an  unreasonably  dangerous 
condition,  that  the  plaintiff  did  not  contribute  to  the  said 
injury  by  any  negligence  on  his  part,  tliat  tlie  city  authori- 
ties had  actual  knowledge  of  said  defect  in  time  to  have 
repaired  same  before  the  accident  happened,  or  that  the 
defect  had  been  notorious  and  continued  for  a  length  of 
time  within  which  the^  city  authorities,  in  the  exercise  of 
reasonable  .care  and  diligence,  could  have  known  of  the 
same."  The  complaint  about  this  instruction  is  that  it 
does  not  require  the  jury  to  find  the  facts  stated  from  the 
evidence.  It  is  conceded  in  the  brief  of  counsel  for  defend- 
ant that  this  instruction  sets  out  the  essential  facts  that 
the  jury  must  find  to  entitle  the  plaintiff  to  i*ecover.  The 
jury  were,  however,  properly  instructed  by  other  instruc- 
tions as  to  the  burden  of  proof,  and  the  instruction  in 
question  is  hardly  susceptible  of  the  construction  placed 
upon  it  by  counsel. 

Defendant  complains  again  of  the  giving  of  instruction 
11.  This  instruction  is  as  follows:  "You  are  instructed 
that  ordinary  and  reasonable  care  required  of  plaintiff  is 
that  degree  of  care  which  might  reasonably  be  expected 
from  an  ordinarily  prudent  person  under  the  circum- 
stances surrounding  him  at  the  tima  If  you  should 
find  from  the  evidence  that  at  the  time  and  prior  thereto 
plaintiff  knew  of  the  defective  and  dangerous  sidewalk, 
and  where  it  was  located,  he  was  required  to  use  more 
care  than  if  he  had  not  such  knowledge,  and  if  he  neglected 
to  do  so,  and  such  neglect  contributed  to  the  injury,  he 
cannot  recover;  but  if  he  did  use  more  than  he  would  be 
required  to  do  in  case  he  had  no  such  knowledge,  and  was 
injured  by  reason  of  defendant's  neglect,  and  no  fault  of 
plaintiff  contributed  to  the  injury,  you  should  find  for  the 
plaintiff.''  It  is  contended  that  this  instruction  is  erro- 
neous, because  under  the  evidence  in  the  case  the  jury 
should  have  been  instructed  that  the  burden  of  proof  was 
on  the  plaintiff  to  establish  the  fact  that  he  by  his  own 
act  did  not  contribute  to  the  injury.    Such  is  not  the  law. 
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Instruction  15  given  by  the  court  was  devoted  to  advis- 
ing the  jury  of  the  differt^nt  elements  of  damages  which 
they  might  consider  if  they  found  for  the  plaintiff,  and 
contained  this  language :  "You  should  allow  not  only  for 
damages  already  passed,  but  for  all  damages  which  would 
naturally  and  reasonably  result  from  the  injury,  whether 
in  the  past  or  future."  Complaint  is  made  to  the  last  part 
of  the  instruction,  because  it  is  alleged  that  the  testimony 
was  that,  if  the  plaintiff  wore  a  truss  that  would  fit  and 
kept  it  adjusted,  no  danger  or  inability  to  work  would 
result  from  the  injury.  It  is  true  that  in  the  testimony  of 
two  physicians  they  gave  it  as  their  opinion  that  a  truss, 
properly  fitted  and  kept  adjusted,  would  avoid  any  inabil- 
ity to  work;  but  one  of  these  physicians  fitted  the  truss 
which  the  plaintiff  wore  on  account  of  a  rupture  which  he 
claims  to  have  sustained  by  reason  of  the  injury  com- 
plained of,  and  the  plaintiff's  testimony  was  to  the  effect 
that  after  he  had  sustained  the  injury  and  while  wearing 
the  truss,  if  he  undertook  to  perform  manual  labor,  such 
labor  would  cause  pain  near  the  injured  part,  and  he 
would  be  obliged  to  desist  and  rest;  but  pain  would  fol- 
low any  exertion  on  his  part,  and,  in  our  view  of  the  case^ 
it  would  certainly  have  been  erroneous  not  to  have  sub- 
mitted to  the  jury  the  question  suggested  by  the  instruc- 
tion complained  of. 

In  this  instruction  the  court  also  said  to  the  jury :  "You 
should  find  from  the  evidence  how  much  money  plaintiff 
would  reasonably  have  been  able  and  reasonably  expected 
to  earn  if  he  had  not  been  injured  as  alleged,  and  how 
much  he  was  and  is  and  will  be  able  to  earn  with  his 
reduced  capacity  resulting  from  such  injury,  and  the  dif- 
ference between  these  two  amounts  will  be  the  measure  of 
this  element  of  his  damages."  Counsel  insist  that  there  is 
no  evidence  in  the  record  as  to  the  amount  of  money,  if 
any,  plaintiff  made  before  his  allegCHl  injury,  nor  is  there 
anything  in  the  record  as  to  the  amount  of  money  that  he 
made  afterwards,  and  that  the  portion  of  the  instruction 
just  quoted  is  erroneous  for  that  reason.    It  is  true  that 
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the  evidence  is  not  very  satisfactory  on  that  branch  of  the 
case.  There  is,  however,  in  the  record  evidence  of  what  it 
cost  the  plaintiff  to  live,  and  from  which  the  jury  might 
reasonably  infer  that  he  earned  at  least  that  amount,  prior 
to  the  time  of  his  injury,  out  of  his  business.  There  is  also 
evidence  that  his  business  had  fallen  off  at  least  one-half 
since  the  injury,  and  that  he  had  been  unable  to  give  his 
business  such  attention  as  it  deserved  since  that  time,  and 
we  think  it  can  hardly  be  said  that  there  is  such  an  abso- 
lute failure  of  proof  on  that  branch  of  the  case  as  to  make 
the  giving  of  this  part  of  the  instruction  erroneous. 

Instruction  17  is  as  follows :  "You  are  instructed  that 
the  burden  of  proof  is  upon  the  plaintiff,  and  he  must 
satisfy  you  by  a  preponderance  of  all  the  material  allega- 
tions of  his  petition,  and  if  you  find  that  the  evidence  is 
evenly  balanced,  or  if  it  preponderates  in  favor  of  the 
defendant,  then  your  verdict  should  be  for  the  defendant." 
It  is  said  that  the  instruction  is  erroneous,  because  the 
court,  evidently  tlirough  an  inadvertence,  omitted  the 
words  "of  all  the  evidence"  after  the  word  "preponder- 
ance" in  the  second  line  of  the  instruction.  The  instruc- 
tion, however,  should  be  considered  as  a  whole,  and  when 
so  considered  the  purpose  and  meaning  of  the  instruction 
could  not  be  misunderstood.  By  the  following  paragraph 
the  jury  were  instructed  as  to  the  meaning  of  the  term, 
"the  preponderance  of  the  evidence,"  concerning  which 
instruction  there  is  no  complaint.  We  think  upon  the 
whole,  that  the  case  was  fairly  submitted  to  the  jury  by 
the  instructions. 

As  to  the  complaint  that  the  verdict  and  judgment  are 
contrary  to  law  and  excessive,  it  is  sufficient  to  say  that 
the  evidence,  in  our  mind,  is  such  as  to  justify  the  sub- 
mission of  the  case  to  the  jury.  The  question  of  whether 
the  negligence  of  the  plaintiff  was  the  proximate  cause  of 
the  injury  was  a  question  of  fact  to  be  submitted  to  the 
jury,  and,  while  a  contrary  verdict  on  the  evidence  would 
doubtless  have  been  sustained,  the  court  is  not  justified 
in  invading  the  province  of  the  jury  and  overturning  its 


634  KEBEASKA  EEPORTS.  [Vol.  74 


Dodd  y.  Kemnitx. 


verdict,  because  the  court  might  differ  in  its  conclusions 
of  fact 

We  recommfend  that  the  judgment  of  the  district  court 
be  affirmed. 

DuFPiB  and  Albert,  00.,  concur. 

By  the  Oourt:   For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmjbd. 


Frank  H.  Dodd  bt  al.  v.  John  Kbmnitz. 

Felsd  Ootobeb  5,  1905.    No.  13»917. 

1.  Oral  Evidence:  Written  Gontbaot.    The  admission  of  oral  evidence 

to  explain  the  possession  of  and  to  prove  that  the  delivery  of 
a  written  contract  was  conditional,  and  that  s«ch  delivery  was 
not  to  become  effective  until  the  happening  of  some  other  event, 
is  not  a  violation  of  the  rule  which  would  prohibit  the  Introduc- 
tion of  oral  evidence  to  contradict  or  vary  the  terms  of  the 
contract 

2.  Contract:  Possession:   Pbesumftion.    The  possession  of  a  writteu 

contract  is  prima  facie  evidence  of  its  delivery,  but  the  pre- 
sumption of  delivery  arising  from  such  possession  may  be  ex- 
plained or  rebutted  by  oral  evidence. 

Ebrob  to  the  district  court  for  Dodge  county:  Conrad 
HoLLENBECK,  JUDGE.    Affirmed. 

Henry  M.  Kidder,  for  plaintiflfs  in  error. 

H.  0.  Maynard  and  George  L.  Loomis,  contra. 

Jackson,  O. 

The  plaintiflfs  sued  the  defendant  in  the  district  court 
for  Dodge  county  on  a  written  contract  for  the  purchase 
of  one  set  of  International  Cyclopaedia.  The  contract  was 
signed  John  Kemnitz,  Director,     In  the  petition  the  plain- 
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tiflf  set  out  the  execution  and  delivery  of  the  contract,  the 
approval  by  the  plaintiffs;  that  the  books  were  shipped 
as  directed;  that  they  had  performed  all  the  conditions 
of  the  contract  on  their  part  to  be  performed;  that  the 
defendant  had  failed  to  accept,  take  and  pay  for  the  books, 
and  prayed  judgment  for  the  amount  of  the  purchase  price. 
The  defendant  admitted  the  execution  of  •  the  contract, 
but  alleged  that  it  had  never  been  delivered;  also  alleged 
that  the  books  were  being  purchased  for  a  school  district, 
of  which  he  was  director  of  the  board ;  that  the  contract 
was  conditionally  delivered  upon  an  agreement  that  it 
should  not  become  effective  until  approved  by  other  mem- 
bers of  the  school  board;  that  it  had  never  been  approved, 
and  for  that  reason  he  had  refused  to  accept  and  pay  for 
the  books.  It  was  proved  without  contradiction  at  the 
trial  that  the  books  were  ordered  by  the  defendant  for 
the, school  district,  as  set  out  in  his  answer;  that  the  de- 
fendant signed  the  contract  and  placed  it  in  the  hands  of 
plaintiff^s  agent,  under  an  oral  agreement  that  if  the  con- 
tract was  approved  by  another  member  of  the  board  it 
should  become  effective,  otherwise  that  it  should  not,  and 
that  the  other  member  of  the  board  referred  to  did  not  ap- 
prove of  the  contract.  At  the  close  of  the  evidence  the 
court  directed  a  verdict  for  the  defendant,  and  the  plain- 
tiffs prosecute  error. 

Several  assignments  of  error  are  presented  and  dis- 
cussed by  counsel  for  plaintiffs.  The  only  one,  however, 
that  it  seems  necessary  to  notice  is  the  claim  that  the  ad- 
mission of  oral  evidence  to  prove  the  conditional  delivery 
is  a  violation  of  the  rule  which  prohibits  the  admission  of 
oral  evidence  to  vary  or  contradict  the  terms  of  a  writ- 
ten contract,  because  if  the  trial  court  was  correct  in 
admitting  oral  evidence  for  the  purpose  stated,  and  the 
delivery  was  in  fact  conditional,  and  such  condition  had 
never  been  performed,  the  plaintiffs  could  not  recover  in 
any  event,  and  all  errors,  if  any,  were  without  prejudice. 
It  is  the  claim  of  plaintiffs  that  their  possession  of  the  con- 
tract in  suit,  the  defendant  having  voluntarily  placed  it 
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in  their  possession,  conclusively  shows  a  delivery  for  all 
purposes.  With  that  contention  we  do  not  agree.  In 
Gandy  v.  Estate  of  Bissell,  72  Neb.  356,  Mr.  Justice  Sedg- 
wick, ivho  delivered  the  opinion  of  the  court,  clearly  dem- 
onstrates that  the  possession  of  a  w^ritten  agreement  is 
prima  facie  evidence  only  of  a  delivery.  This  is  in  accord 
with  the  general  rule.  The  delivery  of  a  written  instru- 
ment is  one  of  intention,  and  to  constitute  a  complete  de- 
livery thereof  it  must  be  made  in  a  manner  evincing  an  in- 
tention to  part  presently  and  unconditionally  with  all 
control  over  it,  and  tliereby  give  it  effect.  Streissguth  t\ 
Kroll,  86  Minn.  325,  90  N.  W.  577.  A  contract  may  be 
delivered  subject  to  an  oral  condition  or  agreement  that  it 
shall  not  take  effect  until  a  future  time,  or  until  some- 
thing else  has  been  done  that  the  parties  have  agreed  upon, 
and  in  such  case  the  instrument  will  have  no  operation 
until  the  condition  or  agreement  has  been  performed,  even 
if  the  delivery  is  made  to  the  other  party  himself,  and  the 
giving  of  effect  to  the  oral  agreement  or  condition  does  not 
infringe  the  rule  against  admitting  oral  evidence  to  varv 
or  contradict  a  written  agreement  Story,  Proraisson 
Notes  (7th  ed.),  note  to  sec.  56.  As  already  stated,  the 
evidence  discloses  without  dispute  that  the  delivery  of  the 
contract  in  suit  was  conditional,  and  that  the  condition 
imposed  had  never  been  met. 

It  is  clear  that  the  judgment  of  the  district  court  wa3 
right,  and  w^e  recommend  that  it  be  affirmed. 

DuFFiE  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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George  Hornung,  appellee,  v.  O.  A.  Herring  bt  al., 

APPELLANTS. 

File©  October  5,  1905.    No.  13,926. 

Injunctioii:  Repeated  Trespass.  A  court  of  equity,  will  Interfere  by 
injunction  to  restrain  repeated  acts  of  trespass,  such  as  the 
forcible  entry  of  a  dwelling-house  by  breaking  or  removing  locks 
from  the  doors,  the  forcible  removal  of  fastenings  from  gates,  and 
assaults  upon  those  in  i>o88ession;  and  in  such  case  it  is  unneces- 
sary to  prove  that  the  trespassing  parties  are  insolvent 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Affirmed, 

George  A.  Adams  and  G.  W.  Berge,  for  appellants. 

G,  E.  Hagery  contra. 

Jackson,  O. 

The  plaintiff  obtained  a  permanent  injunction  in  the 
district  court  for  Lancaster  county,  restraining  the  de- 
fendants from  entering  upon  or  trespassing  on  a  tract  of 
farm  land  in  that  county,  and  from  entering  or  attempt- 
ing to  enter  the  residence  of  the  plaintiff  on  the  premises, 
and  frpm  interfering  with  the  plaintiff  in  his  occupation 
thereof.     The  defendants  appeaL  • 

In  an  amended  petition  plaintiff  claimed  possei;sion  and 
the  right  of  possession  under  a  written  lease  from  Emma 
Simon,  the  owner  of  the  land;  that  he  entered  into  the 
possession  tlu^eof  on  the  13th  day  of  February,  1904;  that 
the  land  was  inclosed  by  a  barbed  wire  fence,  and  that 
on  the  land  were  several  small  buildings,  including  a 
dwelling-house  where  the  plaintiff  lived;  that  on  the  1st 
day  of  March,  1904,  the  defendants  forcibly  and  unlaw- 
fully entered  upon  the  premises  and  commenced  to  farm 
the  bind;  that  the  plaintiff  forbade  them  to  enter  and 
ordered  them  to  vacate  and  leave  the  premises,  but 
the   defendants  violently   and   unlawfully   assaulted   the 
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plaintiff,  his  agents  and  servants,  and  unlawfully  and 
forcibly  broke  open  the  doors  to  the  dwelling-house  oc- 
cupied by  the  plaintiff  and  placed  some  of  their  own  goods 
in  the  house,  and  forcibly  tried  to  put  the  plaintiff  off  of  the 
premises  and  out  of  the  possession  of  the  same,  and  out 
of  the  dwelling-house;  and  threatened  the  plaintiff  with 
bodily  harm.  That  again,  on  the  2d  day  of  March,  the 
defendants  came  to  the  premises,  and,  after  being  for* 
bidden  by  the  plaintiff  to  enter  tliereon,  the  defendants 
forcibly  assaulted  the  plaintiff,  his  agents  and  servants, 
and  broke  open  the  gate  and  entered  the  premises;  that 
they  used  vile,  profane  and  indecent  laugiuige,  and  threat- 
ened to  do  great  bodily  harm  to  the  plaintiff,  his  agenti? 
and  servants;  and  that  they  proposed  to  farm  the  land, 
and  that  they  would  come  each  day  and  take  like  passes- 
sion  of  the  premises.  Plaintiff  further  alleged,  unless  the 
defendants  were  restrained  by  the  court,  they  would  con- 
tinue to  forcibly  and  unlawfully  enter  the  premises  and  do 
great  and  irreparable  injury  to  the  plaintiff.  Attached  to 
the  petition  was  a  copy  of  a  written  lease  of  the  premises 
from  March  1,  1904,  to  March  1,  1905.  The  defendants 
answered,  claiming  that  the  defendant  O.  A.  Herring  was 
the  owner  of  the  premises  by  virtue  of  a  written  contract 
with  Emma  Simon,  entered  into  on  the  27th  day  of  Novem- 
ber, 1903,  wherein  Emma  Simon  agreed  to  sell  and  con- 
vey* to  Herring  the  land  in  controversy  for  the  sum  of 
15,600,  to  be  paid,  $500  on  March  1,  1904,  and  $500  on  the 
1st  day  of  March  of  each  year  thereafter  until  the  1st  day 
of  March,  1909,  when  the  balance  remaining  unpaid  was 
to  be  paid  in  full;  that  by  the  terms  of  the  contract 
defendant  Herring  was  to  have  possession  of  the  premises 
on  March  1, 1904 ;  and  alleged  a  tender  of  the  sum  of  f  500 
to  meet  the  payment  duo  on  March  1,  1904 ;  that  the  con- 
tract was  filed  and  recorded  in  the  office  of  the  register 
of  deeds  of  Lancaster  county  on  the  16th  day  of  January, 
1904;  that  the  said  Emma  Simon  refused  to  accept  the 
payment  tendered  by  said  defendant;  that  he  had  kept  and 
performed  on  his  part  all  of  the  conditions  and  provisions 
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of  the  contract,  and  was  still  willing  to  perform  the  same. 
They  denied  that  the  plaintiff  Avas  in  possession  of  the 
premises,  and  alleged  that  he  lived  with  his  grandmother 
on  a  farm  about  a  mile  distant  from  the  land  in  dispute; 
further  alleged  that  on  the  1st  day  of  March,  1904,  they 
went  to  the  premises  with  a  load  of  furniture  and  'placed 
the  same  in  the  house,  and  commenced  farming  the  land; 
that  they  remained  in  possession  for  the  period  of  two 
days,  and  during  all  that  time  neitjier  the  plaintiff  nor  any 
member  of  his  family  were  living  on  the  premises.  They 
further  alleged  that  the  lease  to  the  plaintiff  was  executed 
and  received  by  him  with  knowledge  of  the  defeadant^s' 
rights,  and  that  the  plaintiff  took  no  right  thereunder. 
There  was  a  trial  to  the  court  upon  affidavits  and  oral 
evidence,  and  a  finding  and  judgment  for  the  plaintiff,  as 
above  stated. 

The  appellants  insist  that  the  evidence  is  not  sufficient 
under  the  law  to  sustain  a  judgment.  It  would  serve  no 
useful  purpose  to  quote  from  the  testimony  at  length.  There 
is  competent  evidence  in  the  record  tending  to  establish 
these  facts:  That  on  the  16th  day  of  February,  1904,  the 
plaintiff  moved  household  goods  into  the  dwelling-house 
on  the  land  in  dispute,  repaired  the  bam  on  the  premises, 
and  hauled  and  stored  there  feed  for  his  horses;  that  on 
the  1st  day  of  March,  1904,  while  the  plaintiff'  was  tern- 
j)orarily  absent  from  the  premises,  and  while  the  premises 
were  in  charge  of  his  brother,  the  defendant  O.  A.  Herring 
entered  upon  the  farm  and  demanded  possf^sion,  which 
was  refused ;  that  he  forcibly  took  off  the  locks  and  fasten- 
ings from  the  door  of  the  dwelling-house  and  from  the 
gate,  and  placed  other  locks  thereon;  and  that  upon  the 
plaintiff's  return  he  undertook  to  persuade  the  defendants 
to  leave,  and  notified  them  to  leave,  and  that  they  did 
leave;  that  on  the  foUoAving  day  the  defendants  again 
appeared  while  the  plaintiff  was  preparing  his  breakfast 
in  the  dwelling-house ;  that  the  plaintiff  forbade  them  en- 
tering upon  the  premises;  that  they  forcibly  opened  the 
gate  and  threatened  to  assault  the  plaintiff,  stating  that 
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they  prop()S(»d  to  come  each  day  and  take  possession  of  and 
fann  the  hind.  This  defendant  also  served  a  written  no- 
tice on  the  plaintiff  to  vacate  the  premises.  The  evidence 
produced  on  behalf  of  the  defendants  tended  to  contradict 
in  some  re«pei*t«  the  evidence  of  the  plaintiff  and  his  wit- 
nesst^s/  ITpon  a  careful  consideration,  however,  of  all  of 
the  evidc^nce,  we  are  satisficnl  that,  in  the  main,  the  facts 
are  as  chiinuHl  bj'  the  plaintiff. 

It  is  also  cont<»ndcHl  that,  because  the  evidence  does  not 
disclose  that  the  defendants  are  insolvent,  the  injunction 
should  not  have  b(H»n  allow(Kl.  In  Pohlman  v.  Evangelical 
Lutheran  Trinity  Church,  60  Neb.  364,  it  was  held: 

"The  destruction  of  a  fence,  and  thit^tened  repetition 
thereof  by  a  tn^spasser  as  often  as  thie  fence  should  be  re- 
placed, eutitU^s  the  owner  to  rt^lief  by  injunction  against 
the  invader,  even  though  the  latU^r  may  not  be  insolvent'* 

The  rule  in  that  ca>se  is  applicable  to  the  case  now  under 
consideration. 

A  court  of  eipiity  will  interfere  to  restrain  repeated  acts 
of  tresspass,  becaus(^  the  renunly  by  action  at  law  is  not 
adequate^  as  it  would  require  the  injured  party  to  bring 
such  an  action  c^very  time  the  injury  was  repeated.  Shaf- 
fer V.  Stull  32  Neb!  94. 

We  are  satisfied  that  the  judgment  of  the  district  court 
was  right,  and  recommend  that  it  be  affirmed. 

DuFFiB  and  Albert,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is     '    . 

Affirmed. 
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State  of  Nebraska,  ex  rbl.  William  A.  Saunders,  v. 
Robert  O.  Fink,  Treasurer. 

Filed  Ootobeb  5,  1905.    No.  14,310. 

1.  Statutes:  Conbtbuction.    In  cotistruing  a  statute,  an  imperative  rule 

is  that  effect.  If  possible^  must  be  given  to  every  clause  and  part 
of  the  statute. 

2.  Tax  Sale  Certificate,  Sale  of.    Section  26,  chapter  75,  laws  of  1903, 

construed,  and  held  not  to  authorize  the  sale  of  tax  sale  certifi- 
cates owned  by  the  state,  or  by  any  county  or  city,  for  less  than 
the  amount  due  thereon,  and  that  the  amount  due  thereon  is  to 
be  determined  by  adding  to  the  face  of  the  certificate  interest 
computed  at  the  rate  provided  in  section  27  of  the  act. 

Error  to  the  district  court  for  Douglas  county:  Albx- 
C.  Troup,  Judge.    Affirmed. 

W.  A.  Saunders  and  Wha/rton,  Adams  d  Morgan,  for 
plaintiff  in  error. 

W.  W.  Slahangh,  John  P.  Breen,  W.  H.  Herdman  and 
A.  G.  Ellick,  contra. 

Jactkson,  0.  ^. 

In  a  proceeding  by  the  county  of  Douglas  under  chapter 
75,  laws  of  1903  (popularly  known  as  the  "Scavenger 
Law"),  the  city  of  Omaha,  on  the  24th  day  of  March,  1905, 
purchased  lots  15  and  16  of  J.  E.  Riley's  Subdivision,  an 
addition  to  the  city  of  Omaha,  the  bid  of  the  city  on  lot 
15  being  |80.80,  and  on  lot  16  $100.  By  the  decree  under 
which  the  property  was  sold  it  was  determined  that  the 
tax  on  lot  15  amounted  to  f80.80,  and  on  lot  16  to 
1815.34.  The  county  treasurer  issued  certificates  to  the 
city  of  Omaha  according  to  the  provisions  of  section  22  of 
the  act  under  consideration,  the  certificate  covering  lot  15 
being  numbered  5,095,  and  the  one  covering  lot  16  num- 
bered 3,898.  Proceefling  under  section  32  of  the  act  the 
county  treoRurer,  respondent  herein,  in  the  month  of  April, 
44 
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1905,  caused  notice  to  be  published  of  the  sale  required 
by  him  to  be  held,  commencing  on  the  fli»t  Monday  of  May, 
and  included  in  the  notice  the  certificates  issued  to  the 
city  of  Omaha,  as  above  recited.  The  property  not  having 
been  redeemed  prior  to  the  sale,  the  relator  bid  at  the  sale 
for  tax  sale  certificate  No.  5,095,  covering  lot  15,  the  sum 
of  |75,  and  for  tax  sale  certificate  No.  3,898,  covering  lot 
16,  the  sum  of  $90,  and  at  the  same  time  offered  to  pay 
all  unpaid  subsequent  taxes  on  both  lots.  There  were  no 
other  bidders  for  either  of  these  certificates,  unless  the  city 
of  Omaha  was  a  bidder,  concerning  which  we  will  deter- 
mine.later  in  this  opinion.  The  respondent  refused  to  ac- 
cept the  bid  of  the  relator,  and  thereupon  the  relater  ap- 
plied to  the  district  court  for  Douglas  county  for  a  writ  of 
mandamus  to  compel  the  respondent  to  accept  his  bid  and 
assign  the  two  tax  sale  certificates  in  dispute  to  him. 

In  the  petition  the  relator  set  out  in  full  all.  of  the 
proceedings  of  the  county  of  Douglas  leading  up  to 
the  sale  of  the  two  lots  described,  the  sale  of  these  lots 
to  the  city  of  Omaha,  and  the  issuance  of  the  certificates 
therefor,  the  publication  of  the  notice  in  April,  1905, 
and  his  bid  for  the  two  tax  sale  certificates,  and  al- 
lied: "That  there  were  no  other  bidders  for  either  of 
said  certificates,  except  the  city  of  Omaha  pretended  to  bid 
the  sum  of  $80.80  for  certificate  No.  5,095,  and  to  bid  the 
sum  of  flOO  for  certificate  No.  3,898;  that  the  relator  at 
the  time  of  making  said  bid  tendered  cash  therefor  and 
offered  to  pay  all  taxes  not  covered  by  the  certificates  on 
the  real  estate  covered  by  the  certificates,  and  demanded 
that  said  bids  be  accepted  and  the  certificates  assigned  to 
him ;  that  the  county  treasurer,  in  violation  of  law,  refused 
and  declined  to  accept  the  bid  of  the  relator,  or  to  assign 
the  certificates  to  him,  but  pretended  to  accept  the  bid  of 
the  city  of  Omaha,  although  the  city  of  Omaha  did  not 
offer  to  pay  cash  therefor;  that  the  certificates  are  still  in 
the  possession  of  the  respondent ;  that  the  relator  was  the 
highest  and  best  bidder  at  the  sale,  and  the  only  one  that 
offered  to  pay  cash  for  said  certificates."    He  also  dial- 
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lenged  the  right  of  the  city  to  bid  on  the  tax  certificates, 
and  the  right  of  the  respondent  to  accept  the  bid  of  the 
city,  and  alleged  that  he  had  no  interest  in  the  property 
except  such  as  he  acquired  by  reason  of  hia  bids.  To  the 
petition  the  respondent  demurred.  The  demurrer  was  sus- 
tained by  the  district  court,  and  the  writ  refused,  and,  the 
relator  electing  to  stand  upon  his  petition,  the  case  was 
dismissed.     The  relator  appeals* 

The  contention  of  the  relator  is:  First,  that  the  ciiy  of 
Omaha  could  not  become  a  bidder  at  the  sale  for  the  tax 
certificates  in  question,  and,  second,  that,  as  he  was  the 
only  bidder  at  the  sale,  his  bid  should  have  been  accepted 
and  the  certificates  assigned  to  him.  The  respondent  con- 
tends that,  as  the  bid  of  the  relator  did  not  cover'  the 
amount  due  on  the  certificates,  he  was  not  authorized  to 
accept  the  bid,  and  for  that  reason  the  writ  was  properly 
denied.  The  questions  thus  presented  call  for  a  construc- 
tion of  the  provisions  of  section  26  of  the  act  under  which 
the  proceedings  were  had.  This  section  is  as  follows: 
"Any  perscm  desiring  to  purchase  any  certificate  of  tax 
sale  owned  by  the  state  or  by  any  county  or  city,  either  at 
public  or  private  sale,  may  secure  an  assignment  thereof  by 
paying  to  the  county  treasurer  the  amount  due  thereon, 
as  well  as  all  subsequent  taxes  and  assessments  on  the 
-propertj  then  delinquent,  provided,  a  premium  sale  may 
be  purchased  at  public  sale  for  less  than  the  amount  of 
the  decree  and  such  sale  shall  be  subject  to  the  provisions 
of  section  twenty-three.  Such  assignment  shall  be  made 
by  indorsement  of  the  county  treasurer  in  his  official 
capacity,  countersigned  by  the  county  clerk.  A  record 
shall  be  kept  of  such  assignments  by  the  county  treasurer 
and  the  county  clerk.  The  effect  of  such  assignment  shall 
be  to  vest  in  the  assignee  the  same  rights  which  would 
have  been  secured  to  such  assignee  had  he  been  the  original 
purchaser  at  the  sale."  The  term  "premium  sale^'  as  used 
in  this  act  applies  to  such  sales  as  are  made  for  less  than 
the  amount  of  the  decree. 

In  the  consideration  of  the  case  it  does  not  seem  impor- 
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tant  to  inquire  into  the  right  of  the  city  of  Omaha  to  be- 
come a  bidder  at  the  sale  of  the  tax  certificates,  nnless  the 
respondent  is  mistaken  as  to  the  rights  of  the  relator,  be- 
cause, if  the  cont<^ntion  of  the  respondent  is  correct,  it  was 
unnecessary  for  the  city  to  become  a  bidder  at  the  sale  in 
order  to  p;rotect  its  rights.  We  shall  therefore  first  deter- 
mine as  to  the  contention  of  the  respondent.  In  the  con- 
struction of  a  statute  an  imperative  rule  is  that  effect,  if 
possible,  must  be  given  to  every  clause  and  part  of  the  stat- 
ute. Franklin  v.  Kelley,  2  Neb.  79;  McCann  v,  McLennan, 
2  Neb.  286;  Union  P.  J?.  Co.  v.  Burlington  &  M.  R.  B.  Co., 
19  Neb.  386;  State  r.  Bahcock,  21  Neb.  599;  State  v.  Bart- 
ley,  39  Neb.  353 ;  Mcintosh  v.  Johnson,  51  Neb.  33.  In  the 
construction,  therefore,  of  section  26,  .authorizing  any  per- 
son to  purchase  tax  certificates  of  tax  sale  owned  by  the 
state  or  by  any  county  or  city,  effect  should  be  given  to 
that  part  of  the  section  preceding  the  proviso,  as  well  as 
the  proviso  itself,  and  the  two  parts  should  be  harmonized, 
if  possible,  so  that  neither  will  be  violated,  because,  if  it 
may  be  said  that  there  is  an  apparent  contradiction,  it  is 
the  duty  of  the  court,  if  a  reasonable  construction  can 
be  found  which  avoids  such  contradiction,  to  adopt  such 
construction.  Franklin  v.  Kellcy,  2  Neb.  79.  If,  there- 
fore, the  proviso  may  be  construed  to  give  it  force  with- 
out changing  or  modifying  the  plain  meaning  of  what  pre- 
cedes, then  such  construction-  should  be  adopted.  By  that 
part  of  the  section  preceding  the  proviso,  the  relator  was 
authorized  to  purchase  the  tax  sale  certificates  at  either 
public  or  private  sale,  by  paying  the  amount  due  thereon, 
and  all  subsequent  tax(^.  Evidently  "the  amount  due 
thereon"  was  the  face  of  the  certificates,  with  interest,  as 
provided  by  section  27  of  the  act,  and,  keeping  in  view 
the  meaning  of  the  term  "premium  sale,"  it  becomes  evi- 
dent at  once  that  the  amount  due  on  the  certificates  might 
differ  materially  from  the  amount  due  on  the  decree,  as 
it  did  in  this  case.  With  that  distinction  in  mind,  the 
right  of  the  relator  may  readily  be  determined  by  giving 
effect  to  every  clause  and  part  of  the  section  under  consid- 
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eration.  He  had  the  right  to  purchase  at  the  sale  tax  certifi- 
cates in  dispute  for  the  amount  due  thereon,  although 
that  amount  might  be  less  than  the  amount  of  the  decree. 
To  hold  that  he  had  any  other  or  greater  right  would 
be  to  indulge  in  conjecture  as  to  the  object  which  the  legis- 
lature had  in  view,  and  no  such  conjecture  of  the  object 
is  permissible,  unless  such  object  can  be  clearly  ascer- 
tained from  the  language  of  the  statute.  Nebraska  R,  Co.  v. 
Van  Dusen,  6  Neb.  160.  It  seems  clear  that  the  respond- 
ent was  right  in  declining  the  bid  of  the  relator,  and  in  re- 
fusing to  assign  the  ceri^ificates  upon  such  bid. 

We  recommend  that  the  judgmcmt  of  the  district  court; 
be  affirmed. 

DuFPiB  and  Albebt,  CC,  concur. 

By  the  Court:  For  the  reasons  stated- in  the  foreging 
opinion,  the  judgment  of  the  district  court  is 

^'  Affibmbd. 


State  of  Nbbbaska,  bx  bel.  John  C.  Pbntzbb  et  al.,  bb- 
latobs,  v.  robebt  m alone  et  al.,  bbspondbnts;  john 
E.  Bennett  bt  al.,  intbbvenbbs. 

Filed  Octobeb  19,  1905.    No.  14,326. 

Obiginal  application  for  a  writ  of  mandamus  to  compel 
respondents  to  meet  and  canvass  returns  of  election. 
Writ  allowed. 

Stewart  d  Hunger  and  B.  J.  Chreene,  for  relators. 

Tihhets  d  Anderson^  for  respondents. 

E.  0.  Strode  and  A.  G.  Oreenlee,  for  interveners. 

Peb  Cubum. 

Peremptory  writ  of  mandamus  allowed  aB  prayed  by  in- 
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tenreners.    Writ  not  to  issue  nntil  the  further  order  of 
the  court    Opinion  to  be  filed  later. 

The  following  opinion  waa  filed  November  11,  1905: 

1.  Btatates:  Yauditt.    Conceding  the  proylsionB  of  sections  12  and  13 

of  the  amendatory  act  of  the  legislature  (laws  1905,  ch.  76) 
relating  to  the  election  of  police  Judge  to  be  inyalid,  which  is 
not  determined^  the  remainder  of  such  act  would  not  be  affected 
thereby.  Such  proyisions^  it  is  held,  were  not  an  inducement  to 
the  passage  of  the  remainder. 

2.  ;  .    The  provision  found  In  said  act  (sec.  12)  tor  an 

election  of  city  aldermen  on  the  first  Tuesday  in  June,  1905, 
Is  not  special  legislation  inhibited  by  the  constitution,  because 
applicable  to  the  one  city  only  which  at  anch  time  comes  under 
the  operaton  of  the  law. 

S.  ;  BirFOBGEDOEirr.    Inyalid  provisiona  of  an  act,  not  operating 

to  avoid  the  whole,  cannot  be  relied  on  to  excuse  the  perform- 
ance of  a  duty  enjoined  by  the  valid  portions  of  the  act 

HOLCOMB,  0.  J. 

The  interveners  pray  for  a  peremptory  writ  of  man- 
damus to  compel  the  respondents  to  meet  and  canvass  the 
votes  cast  for  city  alderman  at  an  election  held  in  the  city 
of  Lincoln  on  the  first  Tuesday  of  June,  1905,  and  to  de- 
clare the  result  of  such  canvass.  The  resi>ondents  seek 
to  justify  their  refusal  to  canvass  such  vote,  so  cast,  on  the 
ground  that  the  law  providing  for  such  an  election  is  in- 
valid. The  election  was  held  under  the  provisions  of  an 
amendatory  act  of  the  last  legislature,  the  same  being 
laws  1905,  chapter- 16,  entitled  "An  act  to  amend  sections 
9,  12,  13,  15,  21,  33,  34,  63,  76,  97,  115,  subdivisions  1,  8, 
14  and  26  of  section  129,  all  of  chapter  13,  article  I,  of  the 
Compiled  Statutes  of  Nebraska,  1903,  entitled  *An  act  to 
incorporate  cities  of  the  first  class  having  a  population 
of  more  than  forty  thousand  and  less  than  one  hundred 
thousand  inhabitants;  to  define,  regulate  and  prescribe 
their  organization,  duties,  liabilities,  powers  and  govern- 
ment, and  to  repeal  article  I  of  chapter  13a  of  the  Com- 
piled Statutes  of  1889,  and  to  repeal  the  sections  so 
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amended,  and.  to  declare  an  emergency.' "  Section  12  of 
the  amendatory  act  provides:  "The  general  city  elections 
in  cities  governed  by  the  provisions  of  this  act  shall  be 
held  on  the  first  Tuesday  in  April  in  the  year  1905,  and  on 
the  first  Tuesday  in  May  every  two  years  thereafter.  Pro- 
vided, however,  that  a  special  city  election  shall  be  held 
on  the  first  Tuesday  in  June,  1905,  for  the  purpose  of  elect- 
ing seven  city  aldermen  as  provided  by  this  act.  At  all 
general  and  special  city  elections  held  under  the  provisions 
of  this  act  the  polls  shall  be  opened  in  each  election  dis- 
trict at  such  places  as  may  be  designated  by  the  mayor, 
or  fixed  by  the  ordinance,  and  shall  be  kept  open  between 
the  hours  of  eight  o'clock  A.  M.  and  seven  o'clock  P.  M. 
and  no  longer.  Provided  further,  that  all  incumbents  in 
ojffice,  including  the  seven  councilmen,  whose  terms  of  office 
under  operation  of  existing  law  expire  in  the  year  1906. 
shall  be  privileged  to  continue  in  office  until  the  general 
dty  election  to  be  held  in  the  year  1907," 

1.  It  is  contended  by  respondents,  in  justification  of 
their  course,  that  the  law  is  invalid  because  it  oi>erates  to 
extend  the  term  of  the  police  judge  for  a  period  of  one 
year  contrary  to  the  constitutional  provision  concerning 
that  office,  which  fixes  the  term  thereof  at  two  years.  It 
is  said  that  a  police  judge  has  been  elected  in  the  city  of 
Lincoln  in  the  even  numbered  years  for  many  years  past. 
It  is  the  law,  as  settled  by  several  adjudications,  that  a 
police  judge  is  a  constitutional  officer  whose  term  is  fixed 
by  that  instrument  at  two  years,  and  that  it  is  not  com- 
petent for  the  legislature  to  extend  or  abridge  the  term  as 
thus  fixed  in  the  paramount  law.  It  is  also  held  that 
these  provisions  of  the  constitution  ai-e  self -executing,  and 
that  an  election  to  the  office  of  police  judge  at  a  general 
election  at  the  expiration  of  the  term  of  the  incumbent 
vests  in  the  successful  candidate  a  perfect  title  to  the 
office,  and  that  such  elections  shall  be  had  at  a  general 
election  as  specified  in  the  constitution,  rather  than  at 
the  time  of  holding  city  elections  as  may  be  provided  by 
statute  at  a  time  different  than  that  when  the  general 
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elections  are  held.  State  v.  Stuht,  52  Neb.  209;  State  v. 
Moores,  70  Neb.  48,  57 ;  State  v.  Xolan,  71  Neb.  136.  As- 
suming then,  without  deciding  the  question,  that  the  pro- 
visions of  the  section  under  consideration  relating  to  the 
election  of  police  judge  is  void  because  conflicting  with 
the  constitution,  it  by  no  means  follows  that  the  entire 
amendatory  act  must  fall.  In  fact  it  at  once  becomes  ap- 
parent that  these  provisions  with  reference  to  the  election 
of  a  police  judge  are  wholly  foreign  to  the  act,  and  their 
elimination  in  no  way  affects  the  remainder,  nor  inter- 
feres in  the  least  with  the  legislative  purrpose  i^i  its  pas- 
sage of  the  law,  or  in  its  execution.  The  act  is  yet  com- 
plete in  all  its  part**:*,  and  the  invalid  part,  if  it  be  invalid, 
is  quite  separable  from  the  remainder,  which  is  in  nowise 
dependent  thereon,  nor  does  it  appear  that  the  invalid  part 
is  such  as  to  warrant  the  belief  that  the  legislature  would 
not  have  acted  had  it  not  been  incorporated  in  the  act. 
State  V.  Sittht,  supra;  Tmmhle  v.  T rumble,  37  Neb.  340; 
State  V,  Moore.  48  Neb.  870. 

2.  It  is  also  contended  that  the  provisions  of  section  12 
for  an  election  of  aldermen  on  the  first  Tuesday  of  June. 
1905,  is  special  legislation  inimical  to  the  constitution  re- 
lating to  that  subject,  which  inhibits  special  legislation  or 
local  laws  regarding  the  specified  subjects  therein  enu- 
merated, and  in  all  cases  where  a  general  law  can  be  made 
applicable.  Const,  art.  Ill,  sec.  15.  The  argument  is  built 
on  the  theory  that  there  can  be  but  one  such  election,  and 
that  it  applies  only  to  one  city,  the  city  of  Lincoln,  and  that 
the  court  will  take  judicial  cognizance  of  W\e  fact  that 
but  the  one  city  can  ever  come  under  its  provisions;  that 
is,  that  at  tlie  special  election  provided  for  in  June  for  city 
aldermen,  Lincoln  will  be  the  only  city  participating  in 
such  election  or  that  ever  will  participate  therein,  and 
that  it  therefore  applies  especially  to  Lincoln  and  can 
never  apply  to  any  other  city,  whatever  may  be  their 
growth  in  the  future.  This  may  be  granted,  acd  yet  the 
conclusion  contended  for  does  not  follow.  The  classifica- 
tion of  cities  according  to  population,  even  though  but  one 
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city  may  come  under  the  provisions  of  the  act  at  the  time 
of  its  adoption,  is  permissible  under  an  unbroken  line  of 
decisions  in  this  jurisdiction,  beginning  with  State  v.  Oror 
ham,  16  Neb.  74.  The  general  classification,  then,  being 
in  harmony  with  the  fundamental  law,  can  it  be  success- 
fully contended  that  the  provision  for  the  first  election  to 
be  held  in  April  or  in  June  contravenes  that  instrument? 
The  election  provided  for  in  April,  1905,  would  be  equally 
special  l^islation  as  that  to  be  held  in  June.  In  either 
case  there  can  be  but  the  one  election  and  it  can  apply 
to  but  the  one  city.  These  are  simply  temporary  pro- 
visions incorporated  for  the  purpose  of  putting*a  law,  gen- 
eral in  its  scope  and  eJBPect,  and  admittedly  constitutional 
in  its  main  objects  and  purposes,  into  operation  and  eflFect. 
It  is  for  the  purpose  of  effecting  a  transformation  from 
the  old  to  the  new  order  of  things.  In  this  respect  a  gen- 
eral law,  such  as  contended  for,  cannot  be  made  applicable. 
The  constitution,  it  will  be  observed,  recognizes  that  all 
laws  and  all  provisions  of  a  law  cannot  be  made  general 
in  their  operation.  The  authorities  cited  by  counsel  for 
respondent  from  Illinois  and  Minnesota  {Devine  v.  Board 
of  Commissioners,  84  111.  590,  and  Thomas  r.  City  of  8t. 
Cloud,  90  Minn.  477,  97  N.  W.  125),  are  not  in  point  In 
each  case  cited  the  law  was  condemned  as  a  whole  because 
applicable  for  all  time  to  but  one  city  or  county.  The 
language  of  each  of  the  acts  held  invalid  was  such  that 
at  no  future  time  could  any  municipality,  even  though 
having  attained  the  required  population,  enjoy  the  bene- 
fits of  any  of  its  provisions.  In  other  words,  there  was 
no  classification  of  cities  generally,  but  only  an  act,  special 
in  its  nature,  applying  for  all  time  to  but  the  one  city  or 
county  then  in  existence  of  the  required  population. 
State  V.  Scott,  70  Neb.  685,  recently  decided  by  this  court 
is  analogous  in  principle  to  the  cases  last  decided.  In  the 
case  at  bar  the  act  applies  to  all  cities  now  or  hereafter 
having  the"  population  therein  specifleil.  This,  as  we  have 
seen,  does  not  infringe  on  the  constitutional  inhibition 
against  special  legislation.    The  provisions  for  the  first 
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elections  under  the  amendatory  act  to  be  held  in  April 
and  June  are  {incidental  to  the  main  objects  of  the  law,  and 
do  not,  because  th^  become  obsolete  after  such  elections 
and  therefore  applicable  only  to  the  city,  render  the  act 
special  legislation  within  the  meaning  of  the  term  as  used 
in  the  fundamental  law.  In  many  statutes,  we  doubt  not, 
will  be  found  provisions  of  a  temporary  character  which, 
when  they  have  served  their  purpose,  become  of  no  fur- 
ther use,  and  which,  if  consideration  be  had  of  th^n,  stand- 
ing alone  and  as  independent  l^slation,  would  be  special 
or  local  in  their  nature,  scope  and  effect  Indeed,  in  the 
section  as  it  stood  before  the  present  amendment,  and  in 
the  sectioA  following,  will  be  found  provisions  equally  ob- 
jectionable as  the  one  under  consideration,  and  yet  we 
have  never  heard  of  them  being  questioned  on  the  ground 
of  being  special  l^slation  inimical  to  the  constitution. 

3.  It  is  further  argued  that  the  amendatory  act  in  ques- 
tion cannot  be  upheld  because  of  matters  not  germane  to 
the  original  section  found  in  section  13,  as  amended.  It  is 
insisted  that  the  provision  therein  found  which  says:  ^'The 
mayor  shall  be  ex  officio  president  of  said  council,  and 
shall  preside  at  the  meetings  thereof,  and  shall  appoint 
the  standing  committees  of  said  council,  and  in  the  event 
of  a  tie  vote  shall  cast^the  deciding  vote.  Provided,  how- 
ever, that  the  council  shall  have  the  power  to  elect  a  presi- 
dent pro  tempore,  who  shall  preside  over  the  meeting  of  a 
council  in  the  absence  of  the  mayor  and  who  shall  exercise 
the  powers  of  the  mayor  on  his  absence  from  the  cily"  is  in 
violation  of  the  rule  now  well  established  in  this  jurisdic- 
tion to  the  effect  that^  where  the  title  to  a  bill  is  to  amend  a 
particular  section  or  sections,  no  amendatory  legislation 
not  germane  to  the  subject  matter  of  the  original  section 
proposed  to  be  changed  is  permissible.  Armstrong  v. 
Mayer,  60  Neb.  423;  State  v.  Botcen,  54  Neb.  211.  The 
original  section  provided  for  the  election  of  city  officers, 
including  the  mayor  and  a  city  council,  and  fixed  the  terms 
of  their  resi)ective  offices.  The  subject  embraced  in  the 
section,  and  to  which  it  relates,  was  in  part  the  formation 
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of  the  city  council.  The  amended  section  making  the 
mayor  the  presiding  officer  of  that  body  and  to  that  ex- 
tent an. ex  officio  member  appears  clearly,  ss  it  appears  to 
us,  germane  to  the  subject  of  l^slation  embraced  in  the 
section  before  amended.  Each  relates  to  the  composition 
of  the  body  denominated  the  city  council.  It  would  also 
seem  thaf  the  provision  giving  the  mayor  the  deciding  vote 
in  the  event  of  a  tie  is  not  so  foreign  to  the  subject  mat- 
ter embraced  in  the  section  as  to  render  the  same  in- 
valid. The  mayor  is  not  made  a  member  of  that  body  in 
the  fullest  sense  of  the  word.  His  membership  is  limited 
to  certain  purposes,  that  is,  presiding  over  the  delibera- 
tions of  the  council,  and  casting  the  deciding  vote  in  the 
event  of  an  evenly  divided  vote  by  the  members  of  the  body 
proper.  It  is  our  duty  to  uphold  the  law,  unless  it  is 
clearly  and  beyond  reasonable  doubt  in  conflict  with  the 
fundamental  law.  If  a  reasonable  doubt  exists,  it  must  be 
solved  in  favor  of  the  validity  of  the  statute.  Whenever  a 
legislative  act  can  be  so  construed  as  to  avoid  a  conflict 
with  the  constitution  and  give  it  the  force  of  law  it  will 
be  so  construed,  although  such  construction  may  not  be 
the  most  obvious  and  natural  one.  State  v.  Poynter,  59 
Neb.  417;  State  v.  Smith,  35  Neb.  la.  Whether,  however, 
the  added  powers  which  are  conferred  on  the  mayor  in  the 
section  amended  are  germane  to  the  subject  matter  of  the 
original  section  we  need  not  here  deterraina  If  not  so,  the 
statute  would  only  yield  to  the  extent  of  the  repugnancy, 
and  no  further.  The  respondents  could  not  avail  them- 
selves of  such  invalid  portions  of  the  section.  Conceding 
them  to  be  such,  it  can  hardly  be  said  that  it  is  apparent 
from  the  act  itself  that  these  provisions,  if  treated  as  in- 
valid, were  such  an  inducement  to  the  passage  of  the  act 
as  to  avoid  the  whole.  The  legislature  will  be  presumed 
to  have  intended  to  act  within  its  constitutional  limita- 
tions, and  if  It  has  exceeded  Its  powers  the  provisions  in 
excess  thereof  only  will  be  declared  inoperative,  except 
it  be  apparent  that  the  rejected  part  was  an  inducement  to 
the  adoption  of  the  remainder. 
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It  is  also  argued  that  these  provisions  conferring  cer- 
tain powers  on  the  mayor  and  providing  for  the  selection 
of  a  temporary  pn^iding  officer  are  amendatory,  of  other 
sections  of  the  act  not  referred  to,  or  set  out  in  the 
amended  sections,  and  for  that  reason  the  section  must 
go  down,  and  with  it  the  whole  amendatory  act.  If»  these 
provisions  be  not  germane  to  the  original  sectioli  amended, 
which  we  do  not  decide,  then  they  alone  would,  as  we 
have  seen,  be  held  invalid;  and  if  they  are  germane,  then, 
.we  are  satisfied  that  they  are  not  amendatory  of  other  sec- 
tions as  contendcHl  for  in  the  constitutional  sense,  wherein 
it  is  declared  that  "no  law  shall  be  amended  unless  the 
new  act  contain  the  section  or  sections  so  amended  and 
the  section  or  sections  so  amended  shall  be  repealed."  De 
France  v.  Hamier^  66  Neb.  14. 

We  find  nothing  in  the  act,  the  validity  of  which  is  chal- 
lenged, requiring  us  to  condemn  it  in  its  entirety  or  to 
declare  the  law^  as  a  whole  void,  nor  that  would  excuse  the 
respondents  from  discharging  the  duty  imposed  upon  them 
by  law  to  canvass  the  vote  cast  at  the  election  for  alder- 
men; and  a  writ  of  mandamus  is  accordingly  ordered 
issued  as  prayed. 

Writ  allowed. 


State  op  Nebraska,  ex  rbl.  C.  B.  Hensley^  relator,  v. 
James  Plasters,  Clerk,  respondent. 

Filed  October  19,  1905.    No.  14,468. 

Original  application  for  a  writ  of  mandamus  to  com- 
pel respondent  to  file  certificate  of  nomination  and  place 
name  of  relator  on  election  ballot.    Writ  alloircd: 

E.  N,  Kail ff man  and  M.  B.  Davis,  for  relator. 

8.  D.  Killen,  Samuel  Rinaker,  Norris  Brotcn^  Attorney 
General,  W.  T.  Thompson  and  R.  8.  Bibb,  for  respondent 
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Fawcett  d  Ahhott^  amict  curke. 

Pee  Oubiam. 

Writ  of  mandamus  allowed.    Opinion  to  be  filed  later. 

BABNESy  J.,  dissents. 

The  following  opinion  was  filed  December  6,  1905 : 

1.  Offlcers:  Legislative  Poweb.    The  legislature  cannot  appoint  county 

i^cers,  nor  by  ati  act  solely  for  that  purpose  extend  the  terms 
of  such  officers. 

2.  GonBtitutional  Law.    C3iapter  47  of  the  laws  of  1906  is  unconstitu- 

tional and  void. 

Sedgwick,  J. 

The  last  legislature  enacted  what  was  known  as  the 
biennial  election  law,  the  purpose  of  which  was  to  dis- 
pense with  annual  elections  and  t^  provide  for  the  hold- 
ing of  a  general  election  on  e^ich  alternate  year.  The 
act  in  express  terms  provided  for  the  filling  of  many  offices 
by  election  in  the  year  1906,  which  elections  would  other- 
wise have  been  held  in  the  year  1905.  The  oflice  of 
register  of  deeds  was  expressly  included  in  this  provision. 
The  statute  was  held  to  be  unconstitutional  in  f?tat€  v\ 
Oalusha,  ante,  p.  188.  There  were  also  several  independ- 
ent acts  of  the  legislature  making  precisely  the  same  pro- 
visions for  various  different  offices,  among  them  being 
chapter  47,  laws  1905,  which  provides  for  the  oflice  of 
register  of  dee<ls.  This  chapter  purports  to  amend  sec- 
tion 77a,  article  I,  chapter  18,  Compiled  Statutes,  1903. 
This  section  was  originally  enacted  in  1887,  amended  in 
1889,  and  as  so  amended  it  provided  that  "at  the  general 
election  in  the  year  1889,  and  every  four  years  thereafter. 
a  register  of  deeds  shall  be  elected  in  and  for  each  county 
having  a  population  of  eighteen  thousand  and  three 
(18,003)  inhabitants  or  more,  to  be  ascertained  by  the 
census  of  1885,  and  each  state  and  national  census  there- 
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after/'  etc.  It  contains  at  length  provisions  in  regard 
to  the  fees  of  the  register  of  deeds,  varying  in  different 
counties  according  to  the  number  of  inhabitants  of  the 
county.  The  only  change  made  by  the  act  of  1905  in  ques- 
tion was  the  insertion  of  1906  instead  of  1889,  so  that 
the  section  should  read:  "At  the  general  election  in  the 
year  1906,  and  every  four  years  thereafter,''  etc.  By  the 
act  of  1887  the  office  was  created,  and  it  was  provided 
that  the  election  should  be  held  at  the  general  election  of 
that  year,  and  every  two  years  thereafter,  so  that  the  nest 
election  of  the  register  of  deeds  would  take  place  in  the 
year  1889,  which  was  not  changed  by  the  act  of  1889. 
The  term,  however,  by  the  latter  act  was  extended  four 
years,  and,  by  its  provision  that  a  register  of  deeds  should 
be  elected  every  four  yeai-s  thereafter,  the  election  of  the 
register  of  deeds  would  take  place  in  1905.  If,  then,  this 
act  of  1905  is  valid,  the  effect  would  be  to  prevent  the 
holding  of  an  election  for  register  of  deeds  in  1905,  and 
to  provide  for  the  election  of  that  officer  in  1906,  thereby 
extending  the  terra  of  the  officers  now  holding  for  the 
period  of  one  year.  The  county  clerk  of  Gage  county 
refused  to  file  the  certificate  of  nomination  of  the  relator 
as  a  candidate  for  the  office  of  register  of  deeds,  and 
refused  to  cause  his  name  to  be  printed  upon  the  official 
ballot  as  such  candidate,  to  be  voted  for  at  the  election 
of  1905,  and  these  proceedings  were  brouglit  to  obtain 
a  writ  of  mandamus  to  compel  him  to  do  so.  If  the  act 
in  question  is  valid,  the  county  clerk  was  right  in  his 
refusal,  as  there  could  be  no  election  of  roister  of  deeds 
in  the  year  1905. 

1.  In  the  argument  the  constitutionality  of  the  act  was 
attacked  upon  several  grounds.  It  was  insisted  that  the 
sole  purpose  of  this  legislation  was  to  provide  for  biennial 
elections;  that  this  act  was  a  part  of  the  scheme  of  the 
legislature  mainly  set  fortli  in  the  more  comprehensive 
act  above  referred  to,  but  supphMiK^ntcnl  by  several  acts 
that  manifc^stly  had  no  purpose,  except  to  assist  in  the 
g«ieral  object  to  do  *away  with  annual  elections.     From 
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this  premise  it  was  argued  that  this  act  was  unconstitu- 
tional, because  the  inducement  for  its  enactment  has 
failed  with  the  failure  of  the  more  comprehensive  act. 
To  this  it  was  objected  that  the  court  is  never  at  liberty 
to  look  to  one  act  of  the  legislature  for  the  inducement 
to  another  act  If  the  court  could  know  that  the  sole 
inducement  to  the  act  was  to  assist  in  carrying  out  the 
provisions  of  a  general  act  of  the  legislature,  enacted  at 
the  same  time,  that  hhs  been  found  to  be  unconstitutional 
and  void,  it  would,  of  course,  hold  this  act  unconstitu- 
tional also.  The  argument  is  that  the  court  cannot  know 
this  to  be  the  case,  but,  on  the  other  hand,  must  presume 
that  the  legislature  had  some  sufficient  motive  in  enact- 
ing  a  law  which  is  complete  in  itself.  This  seems  to  us 
somewhat  like  a  relic  of  the  earlier  days,  when  courts 
continually  presumed  things  to  exist  which  they  knew 
did  not  exist.  We  do  not  find  it  necessary  to  pass  upon 
this  curious  question,  since  the  statute  must  be  held 
invalid  for  another  reason. 

2.  Another  objection  urged  against  the  constitution- 
ality of  the  act  was  that  the  legislature  has  no  power  to 
extend  the  terms  of  the  present  incumbents  of  the  office 
of  register  of  deeds  by  such  legislation.  The  office  is  not 
mentioned  in  the  constitution.  It  is  a  creature  of  the 
statute,  and  there  can,  of  course,  be  no  doubt  that  the 
power  that  created  the  office  may  abolish  it,  or  may  change 
it,  including  the  lengthening  of  the  term  of  the  office  itself. 
There  is  no  doubt  of  the  validity  of  the  act  of  1889,  the 
sole  and  manifest  purpose  of  which  was  to  extend  the 
length  of  the  term  from  two  years  to  four  years;  and, 
likewise,  there  can  be  no  doubt  that  the  term  might  be 
again  reduced  by  the  legislature  to  two  years,  or  that 
the  office  might  be  abolished  entirely  and  its  duties 
imposed  upon  other  officers.  County  of  Douglas  v.  Timmc. 
32  Neb^  272.  Again,  there  can  be  no  doubt  that  the  legis- 
lature, after  it  has  established  an  office,  or  in  the  act  of 
establishing  it,  may  provide  for  filling  the  office  either  by 
election  by  the  people  or,  in  a  proi)er  case,  by  api>oint- 
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ment  by  some  desi^atcHl  authority.  The  legislature,  how- 
ever, cannot  itself  fill  the  ofiiee.  It  cannot  elect  or  appoint 
the  officer.  Const,  art.  V,  sec.  10;  Htate  v,  Stanley,  66 
N.  Car.  59,  8  Am.  R(^p.  488;  State  i\  Hohomb,  46  Neb.  88. 
And  it  scsems  to  us  to  follow  that  it  cannot  by  direct 
legislation  for  that  sole  purpose  cause  an  office  to  be  held 
for  the  t<»rm,  or  any  period  of  the  term,  by  any  particular 
individual.  The  supreme  court  of  California  in  Christy 
V,  Board  of  Supervi^ont^  39  Cal.  3,  held,  as  stated  in  the 
syllabus : 

"But  when  office  has  b<»en  fillcnl  by  an  election,  the 
legislature  mny  extend  the  term  of  the  incumbent;  pro- 
vided the  whol(»  t(Tm,  when  extended,  does  not  exceed  the 
time  limitcHl  by  tlie  constitution." 

The  court  said  in  the  opinion : 

"If  we  had  any  doubt  on  this  point,  we  should  be  very 
reluctant  to  arrive  at  a  different  conclusfcn,  in  view  of 
the  8(Tious  comi)lications  which  might  arise,  growing  out 
of  past  legislation  on  this  subject.  The  legislature  has 
so  often  (»xercis(^,  unquestioned,  the  power  to  prolong  the 
terms  of  the  incumbents  of  eh^ctive  officers,  that  it  might 
result  in  the  most  embarrassing  perplexities,  if  all  these 
acts,  at  this  late  day,  were  pronounced  to  be  void.  They 
have  rep(»atedly  extended  terms  of  supervisors,  tax  col- 
lectors, assessors  and  all  county  officers.  (Citing  many 
acts  of  their  legislature.)  Nothing  but  an  imperious 
sense  of  duty,  foundcnl  on  tlie  plainest  principles  of  con- 
stitutional construct i(m,  would  justify  us  in  holding  all 
these  acts  to  be  void  aftiM*  this  lapse  of  time." 

To  our  minds  th(»  rea^ou  for  their  holding  set  forth  in 
this  quotation  is  more  satisfactory  than  the  other  reasons 
which  the  court,  attempted  to  give.  It  does  not  appear 
from  the  opinion  that  their  constitution  contains  an 
equivalent  of  our  provisicm  in  section  13,  article  XVI,  to 
the  effect  that  (»l(Ttive  offic(»ra;  must  be  electi^d  "at  the 
general  election  nc^xt  pnvcMling  the  time  of  the  termina- 
tion of  their  respective  terms  of  offic(\"  We  find  no  sug- 
j^estion  in  their  opinion  as  to  what   force  or  meaning 
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should  be  given  to  such  a  constitutional  provision.  They 
say: 

"The  people  select  the  incumbent  of  ihe  oifice,  but  the 
legislature  has  the  power  to  define  the  duration  of  the 
term." 

That  is,  the  people  by  election  shall  designate  the  per- 
son who  shall  hold  the  office,  and  the  legislature  shall 
then  provide  for  how  long  a  time  he  shall  hold.  Again 
they  say: 

"It  cannot  be  denicMi  that  he  was  elected  to  the  offlce. 
and  that  he  would  not  be  the  incumbent  of  it,  except  for 
his  election.  The  people  have  exercised  their  constitu- 
tional right  in  selecting  him  for  the  office,"  etc. 

Such  language  as  tliis  does  not  satisfy  our  idea  of  the 
meaning  and  force  of  our  constitution«al  provision.  We 
think  the  idea  of  our  constitution  is  that  the  people  shall 
choose  a  man  to  fit  the  established  term,  and  not  that  the 
legislature  shall  establish  a  term  to  fit  the  man  who  has 
been  chosen.  In  the  argument  it  was  stated  by  counsel 
for  the  respondent  that  the  inducement  to  this  legislation 
was  not  to  assist  in  carrying  out  the  general  idea  of  th(» 
more  comprehensive  biennial  law,  but  the  sole  object  of 
this  legislation  was  to  extend  the  term  of  the  various 
registers  of  deeds  for  one  year;  that  is,  by  an  act  for  that 
sole  purpose,  the  legislature  has  declared  that  A,  who  is 
now  occupying  the  office  of  register  of  drn^ds  and  whose 
term  for  which  the  people  elected  him  will  expire  in  Janu- 
ary next,  shall  hold  that  office  for  anotlier  year.  This  is 
nothing  else  than  providing  by  legislative  enactment  who 
shall  be  register  of  deeds  in  the  respective  counties  of 
the  state  from  January,  1906,  to  January,  1907.  This, 
we  think,  the  legislature  cannot  do.  On  the  other  hand 
it  is  plainly  providcKl  by  that  part  of  the  constitution  above 
quoted  that  the  legislature  shall  provide  for  an  election 
so  that,  before  the  current  term  of  elect  ive  f)ffirers  expires, 
the  people  may  selwt  the  incumbent  for  the  succeeding 
t^erm.  The  view  of  the  California  court  makes  no  dis- 
tinction between  the  term  of  office  itself  and  the  tenure 
45 
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of  that  office  during  that  tcTiii  by  the  inciiinbent ;  between 
the  official  house  and  the  individual  who  occupies  it.  The 
legislature  establishes  the  office,  and  the  people  provide 
the  incumbent  So  that  attempted  legislation^  which  has 
for  its  sole  purpose  to  detennine  who  shall  be  the 
incumbent  of  the  office  for  another  definite  period  of  time, 
is  infringing  upon  the  rights  of  the  people,  and  is  void- 
Counsel  for  rc^pondc^nt  cited  People  v.  Loeffler,  175  111. 
585,  .and  Crook  r.  People,  106  111.  237,  but  these  author- 
ities do  not  support  their  contention.  In  the  first  named 
case  it  was  said: 

"T\Tien  an  office  is  created  by  a  statute,  it  is  wholly 
within  the  control  of  the  legislature  creating  it.  The 
length  of  term  and  mode  of  appointment  may  be  altered 
at  pleasure,  and  the  office  may  be  abolished  and  the  com- 
pensation taken  away  from  the  incumbent^  unless  for- 
bidden by  the  constitution." 

These  propositions  are  not  controverted.  They  do  not 
involve  the  question  of  the  right  of  the  legislature  to 
select  the  incumbent  of  an  office.  In  1872  the  legislature 
of  Illinois  enacted  a  general  incorporation  law,  and  pro- 
vided that  cities  already  incorporated  might,  upon  a  vote 
of  the  people  at  an  election  held  for  that  purpose,  become 
incorporated  under  this  general  act.  The  city  of  Spring- 
field was  incorporated  under  a  special  act,  and  afterwards 
on  the  4th  day  of  April,  1882,  held  an  election,  at  which 
it  was  voted  to  become  incori)orated  under  the  general 
act.  The  general  act  of  incorporation  provided  that  "the 
city  officers  then  in  office  shall  thereupon  exercise  the 
powders  conferred  upon  like  officers  in  this  act  until  their 
successors  sliall  be  el(*cted  and  qualified."  It  was  con- 
tended that  tlie  vote  of  the  people  repealed  the  special 
charter,  and  that  that  repeal  abrogated  all  the  offices  of 
the  city  and  determined  the  tenure  of  all  the  officers  who 
held  under  the  repealed  act.  The  supreme  court  held  in 
Crook  V.  People,  lOfi  111.  237,  that  the  vote  of  the  people 
did  abrogate  the  special  charter  of  the  city,  but  that  the 
general  incorporation  act  continued  the  officers  that  were 
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in  office  at  the  time  of  the  vote  for  the  purpose  of  calling 
an  election  to  elect  officers  under  the  general  incorpora- 
tion act,  and  that  this  was  not  such  an  extension  of  the 
terms  of  those  officers  ?ts  to  be  in  violation  of  the  ct  insti- 
tution. It  does  not  appear  that  the  terms  of  the  officers 
were  extended  beyond  the  time  for  which  they  were  eleitted 
by  the  people,  and  moreover  the  authority  given  these 
officers  to  hold  over  for  a  specific  purpose  was  incidental 
and  necessary  to  the  incorporation  of  the  city  under  the 
general  law.  We  do  not  find  it  necessary  to  determine 
in  this  case  whether  such  special  and  incidental  holding 
over  for  a  short  period  would  be  in  violation  of  our  con- 
stitution. It  was  contended  by  both  parties  upon  the 
argument  that  the  act  that  we  are  now  considering  was 
enacted  for  the  sole  purpose  of  extending  the  tenure  of 
the  office  another  year;  one  party  contending  that  this 
was  the  ultimate  purpose  of  the  legislation;  the  other 
party  contending  that  this  purpose  was  only  incidental 
to  the  general  scheme  to  provide  for  biennial  elections. 

The  conclusion  that  we  have  reached  in  this  case  is 
amply  sustained  in  the  reasoning  of  the  court  of  api^eals 
of  New  York  in  People  v,  Hull,  46  N.  Y.  57,  7  Am.  Kep. 
302.  The  legislature  of  New  York  created  a  new  judicial 
district  in  the  city  of  New  York,  called  the  eighth  judicial 
district,  and  directed  the  time  for  the  election  of  a  justice 
of  the  district  court  for  that  district.  The  time  desig- 
nated was  ''at  the  next  general  election  which  took  place 
in  the  same  year.^'  It  was  directed  that  the  justice  should 
be  elected  the  same  as  the  justices  of  the  district  court 
in  that  city,  and  that  he  should  hold  his  office  for  the 
term  of  six  years  from  January  1,  1861.  Under  that  law 
the  defendant  was  elected  to  the  office.  Afterwards  the 
legislature  enacted  that  "the  term  of  office  of  the  justice 
♦  ♦  *  of  the  district  court  for  the  eighth  judicial  dis- 
trict, in  the  city  of  New  York,  is  hereby  extended  and  con- 
tinued to  and  including  tlie  31st  day  of  December,  1869, 
so  that  the  term  of  office  of  said  justice  ♦  ♦  ♦  shall 
expire  when  the  term  of  office  of  the  present  justices  ♦  ♦  ♦ 
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of  the  other  district  courts  expire  by  law/'  The  court 
of  app<^als  held  that  tliis  act  wa«  uiKonstitjitional;  that 
it  waB  beyond  the  power  of  the  legislature  to  extend  the 
terra  of  the  incumbent  The  opinion,  which  was  delivered 
by  Mr.  Justice  Folger,  is  an  exhaustive  and  unanswerable 
discussion  of  the  point  involved.  In  the  course  of  the 
discussion  the^  eminent  jurist  said: 

"If  the  legislature  can,  by  extending  the  term  of  such 
aji  office,  continue  in  it  the  holder  thereof  for  one  year, 
it  may  for  any  number  of  years;  and  thus  the  duration 
of  the*  term  thenM>f  may  be  perpetuated  by  legislative 
power;  and  the  iKH>ple,  after  one  exercise  of  the  consti- 
tutional power  of  choosing  certain  of  their  own  officers, 
be  ever  aft^*r  that  deprive<l  of  it  So  the  legislature  may 
as  well  from  time  to  time,  at  the  expiration  of  a  term, 
whether  the  eleitive  term,  or  the  legislative  extended  t^rm 
approaches,  again  and  again  extend  it,  and  continue  in 
office  an  incumbent  distiusteful  to  his  legitimate  constit- 
uency. Thus  would  the  th(*ory  of  the  government  be  sub- 
verted, and  its  practice  be  prevented.  The  government  is 
the  expressed  will  of  a  majority  of  the  people,  limited 
by  constitutional  restrictions.  The  practice  is,  that  such 
will  shall  be  expresstnl,  at  frequently  returning  periods. 
•  ♦  ♦  It  (the  constitution)  at  the  saine  time  gives 
the  legislature  power  to  declare  the  duration  of  the  office. 
But  doing  that,  it  means  no  more  than  that,  be  the  time 
what  it  may,  and  alt-ered  in  duration  when  it  may.  the 
incumbent  shall  be  the  creature  of  the  people.  And  thus 
it  guards  against  a  majority  of  the  legislature,  adverse 
in  sentiment  to  a  majority  of  the  pix)i)ie  of  a  locality, 
placing  or  continuing  over  them  in  ofticial  poAver,  one 
whom  they  would  not  select.  *  *  *  It  will  not  be 
claimed,  that  the  legislature  could  have  passed  an  act, 
appointing  to  the  office  for  a  term  of  tbrcv  years,  after 
the  expiration  of  the  defendant's  elective  term  of  six 
years,  any  person  whom  it  might  in  the  act  name.  Nor 
will  it  be  claimed,  that  it  could  have  passed  an  act,  appoint- 
ing the  defendant  to  the  office  by  his  proper  name  for 


Vol.74]  SEPTEMBER  TEKM,  1905.  661 


State  V.  Plasters. 


that  term  of  three  years.  That  all  will  concede  to  be  a 
violation  of  the  constitution.  But  is  not  the  violation  the 
same,  to  continue  him  in  the  office  by  his  official  name 
for  that  time  by  legislative  act?  The  authority  under 
Avhich  he  must  act  for  the  term  is  the  same  in  both  cases. 
He  would  find  it  not  in  the  voice  of  the  people,  but  only 
in  the  act  of  the  legislature.'' 

The  whole  opinion  is  worthy  of  careful  study,  and  sets 
forth  sufficient  reasons  for  the  conclusion  which  we  have 
reached  in  this  casa  It  is  true  the  language  of  their 
constitution  was  that  all  such  judicial  officers  as  may  be 
created  therein  (in  cities  and  villages),  by  law  shall  be 
elected  at  such  time  and  in  such  manner  as  the  legislature 
may  direct.  This  provision  does  not  affect  the  argument 
as  applied  to  the  case  at  bar.  The  reasoning  of  the  New 
York  court,  which  we  approve,  is  to  ihe  effect  that  con- 
tinuing an  officer  in  office  beyond  his  term  is  equivalent 
to  an  appointment  for  the  time  he  is  so  continued  in 
office.  The  legislature  cannot  appoint  registers  of  deeds, 
and  therefore  it  cannot  by  an  act  for  that  sole  purpose 
continue  such  officer  m  office  for  a  definite  period  beyond 
the  expiration  of  the  term  for  which  he  was  elected.  It 
is  not  necessary  to  discuss  the  effect  of  section  13,  article 
XVI  of  our  constitution  above  referred  to. 
Again,  it  was  said  by  the  same  court  in  1896 : 
"Where  the  office  is  to  be  filled  by  one  authority  and 
the  duration  of  the  term  is  to  be  determined  by  anotlier, 
the  declaration  of  such  duration  must  go  before  the  fill- 
ing, so  that  (^ch  authority  may  have  its  legitimate  ex- 
ercise." People  V.  Foley,  148  N.  T.  677,  43  N.  E.  171.  It 
was  held  in  that  case  that:  "The  legislature  cannot  ex- 
tend the  term  of  a  town  officer  after  his  election,  since 
that  would  virtually  be  an  appointment  to  the  office  dur- 
ing the  period  of  extension."  There  were  other  matters 
presented  upon  the  argument,  but  their  discussion  would 
be  of  no  permanent  value,  and  we  think  the  foregoing  are 
sufficient  reasons  for  our  conclusion  in  allowing  the  per- 
emptory writ. 

Writ  allowed. 


•  T-, 
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Babnbs,  J.,  dissenting. 

I  am  unable  to  concur  in  the  opinion  of  my  associates. 
I  think  no  one  will  dispute  the  correctness  of  the  state- 
ment that  "the  legislature  cannot  appoint  county  officers, 
nor  by  an  act  solely  for  that  purpose  extend  the  terms  of 
such  officers."  But  whether  that  rule  applies  to  the  facts 
of  this  case  is  quite  another  question.  It  appears  that  in 
the  year  1887  tiie  legislature  passed  an  act  creating  the 
office  of  register  of  deeds,  and  fixing  the  term  thereof  at 
two  years;  that  at  the  legislative  session  of  1889  that  act 
was  amended,  and  the  term  of  office  was  fixed  at  four 
years  by  the  provision  that  the  roister  of  deeds  shall  be 
elected  "at  the  general  election  in  the  year  1889,  and  every 
four  years  thereiif ter."  The  validity  of  these  acts  has  never 
been  questioned,  and  the  majority  opinion  concedes  that 
they  were  a  proper  exercise  of  legislative  power,  because 
the  office  in  question  is  not  a  constitutional  one,  but  is 
purely  a  creature  of  the  legislature.  And  it  is  fairly 
stated  by  the  majority  that  in  such  cases  that  body  may 
fix  the  term  of  office,  the  compensation  of  the  incumbent, 
the  time  of  his  election,  and  may  change  the  duration  of 
the  term,  or  abolish  the  office  altogether,  if  it  be  deemed 
expedient  to  do  so.  The  legislature  at  its  session  of  1905 
again  amended  the  act,  and  changed  the  time  of  the  elec- 
tion to  fill  the  office,  which  would  have  occurred  in  the 
present  year,  to  the  general  election  of  1906,  by  an  act 
which  reads  in  part  as  follows :  "At  the  general  election 
in  the  year  1906,  and  every  four  years  thereafter,  a  rois- 
ter of  deeds  shall  be  elected  in  and  for  each  county  having 
a  population 'of  ♦  ♦  ♦  18,003  inhabitants  or  more." 
Nothing  appears  in  the  title  to  the  act,  or  in  its  pro- 
visions, which  would  render  it  invalid  or  unconstitutional, 
and  on  its  face  it  seems  to  be  a  valid  exercise  of  legisla- 
tive power. 

At  the  hearing  it  was  contended  by  the  relator  that  the 
act  was  a  part  of  a  legislative  plan  to  provide  for  biennial 
instead  of  annual  elections,  and,  the  main  act  having 
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failed,  the  act  under  fire  must  also  fail.  It  was  found 
necessary,  however,  to  abandon  that  proposition,  for  the 
rule,  that  constitutional  and  unol)j(?ctionable  provisions  in 
a  legislative  act  may  be  declared  invalid  only  applies 
where  it' is  manifest  that  the  unconstitutional  features  of 
the  act  constituted  the  main  inducement  for  its  passage, 
is  so  well  established  that  its  soundness  cannot  be  ques- 
tioned. The  question  of  illegal  or  unconstitutional  induce- 
ments does  not  seem  to  have  been  extended  to  separate  or 
independent  acts,  constitutional  in  and  of  themselves. 

Counsel  for  the  relator  also  assertcHl  that  the  sole  pur- 
pose of  the  legislature  in  passing  the  act  was  to  fill  the 
office  for  the  year  commencing  on  the  first  Thursday  after 
the  first  Tuesday  of  January,  1906,  and  ending  at  a  cor- 
responding time  in  the  year  1907,  by  extending  the  term 
of  the  incumbents,  and  thus  usurp  the  powers  of  the 
qualified  voters  of  the  state  and  deprive  them  of  their 
constitutional  right  to  elect  such  officers.  As  I  under- 
stood the  discussion,  the  above  statement  of  counsel  for 
the  relator  was  strenuously  denied  by  the  attorney  general 
and  other  'able  counsel  who  appeared  with  him  on  behalf 
of  the  people  in  support  of  the  validity  of  the  act  It  is 
but  fair,  however,  to  say  that  the  attorney  who  appeared 
as  private  counsel  for  the  respondents,  for  the  purpose  of 
argument  only,  admitted  the  assertion,  and  contended 
that,  even  if  that  fact  existed,  it  would  not  render  the  act 
invalid.  In  support  of  his  contention  he  cited  Christy  v. 
Board  of  f^upcnnsorSy  39  Cal.  3,  which  is  disapproved  by 
the  majority  opinion.  This,  no  doubt,  is  what  h^d  to  the 
statement  contained  in  that  opinion  that  "it  was  con- 
tended by  both  parties  upon  the  argument  that  the  act 
we  are  now  considering  was  enacted  for  the  sole  purpose 
of  extending  the  tenure  of  the  office  another  year,^'  and  to 
the  conclusion  announced  by  my  associates.  As  I  recol- 
lect it,  the  law  department  of  the  stite  made  no  such 
contention  or  admission;  and  I  am  of  opinion  that  private 
counsel  for  the  respondent  had  no  riglit  or  power  to  bind 
either  the  people  or  tlie  members  of  the  legislature  bv  a 
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statement  of  that  kind,  and  thus  invalidate  a  legmlative 
act  which,  but  for  such  admission,  must  have  been  held 
to  be  a  valid  exercise  of  legislative  power. 

The  conclusion  that  a  majority  of  the  members  of  the 
legislature  were  influenced  by  13  incumbents  of  the  oflSco 
of  roister  of  deeds  to  pass  a  law  for  the  sole  purpose 
of  keeping  them  in  office  for  a  year  is  so  absurd  that  I 
am  unable  to  give  it  serious  consideration  The  majority, 
however,  base  their  opinion  on  that  conclusion,  and  sup- 
port it  by  the  case  of  People  v.  Bull,  40  N.  Y.  57,  7  Am. 
Kep.  302,  where  the  dangers  of  legislative  usurpation  are 
discussed  at  length  and  with  great  ability.  I  am  in- 
clined to  beli(»ve  that  the  rule  there  announced  has  no  ap- 
plication to  th(»  instant  case,  for  several  reasons:  First.  The 
office  there  in  question  was  a  constitutional  one,  and  the 
decision  could  have  been  properly  justified  on  the  grounds 
stated  in  Htafe  v,  Gahisha,  ante,  p.  188.  Second.  The  con- 
stitution of  New  York,  under  which  that  decision  was 
rendered,  differs  from  the  constitution  of  Nebraska  in  an 
important  and  decisive  particular.  Our  constitution  says 
that  tlie  legislature  shall  provide  for  the  electit>n  of  such 
county  and  township  officers  as  may  be  necessary,  and 
contains  no  further  restriction.  The  whole  matter,  ex- 
cept that  the  officers  are  to  be  elected  and  not  appointed, 
is  left  to  the  discretion  of  the  legislature  The  term  may 
be  dealt  with  as  the  legislature  pleases.  The  New  York 
constitution  required  that  the  legislature  should  provide 
not  only  for  the  election,  but  also  for  tJie  time  and  man- 
ner of  election,  of  such  officers.  The  Nebraska  constitu- 
tion goes  no  further  than  to  require  that  the  officers  be 
elective,  while  the  New  York  constitution  required  the 
legislature  also  to  fix  the  term.  The  constitution  of  Cali- 
fornia is  very  like  that  of  this  state ;  hence  it  was  held  in 
Chrisijj  v.  Board  of  Sapcrrisors,  supra,  that  an  act  of  the 
legislature  extending  the  term  of  a  legislative  office  was 
constitutional.  Third.  The  legislature  of  the  state  of  New 
York  is  to  some  extent  a  continuing  body.  Senators  are 
elected  in  that  state  for  a  term  of  four  years,  under  an 
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arrangement  by  which  one-fourth  of  their  number  goes 
out  of  office  each  year.  So  it  would  only  be  necessary,  in 
order  to  secure  permanency  of  objectionable  legislation,  to 
elect  a  few  of  the  members  of  the  assembly  pledged  to 
that  purpose,  and  it  would  be  accomplished.  In  our  state, 
however,'  the  members  of  the  legislature  are  all  elected 
biennially,  and  may  be  held  to  immediate  and  strict  ac- 
countability to  their  constituents.  So  usurpation  of  un- 
lawful power  by  our  legislature  can  never  occur. 

Speaking  for  myself,  I  see  no  danger  of  legislative 
usurpation,  for  it  does  not  appear  to  me  that,  by  the  pass- 
age of  the  act  in  controversy,  any  such  usurpation  was 
either  contemplated,  attempted,  or  accomplished.  In 
determining  the  question  involved  in  this  case,  we  should 
be  mindful  of  the  rule  that  a  legislative  intent  to  violate 
the  constitution  is  never  to  be  assumed,  if  the  language  of 
the  statute  can  be  satisfied  by  a  contrary  construction. 
New  York  &  0.  M.  R,  Co.  v/Van  Horn,' 57  N.  Y.  473; 
French  r,  Tcschemaker,  24  Cal.  518;  Aitorney  General  v. 
City  of  Eatf. Claire,  37  Wis.  400;  Brown  v.  Buzan,  24  Ind. 
194;  Endlich,  Interpretation  of  Statutes,  sec.  178;  Peo- 
ple V.  McElroy,  72  Mich.  446,  2  L.  R.  A.  609. 

In  City  of  New  Orleans  v.  Rohira.,  42  I^,  Ann.  1,098, 
11  L.  R.  A.  141,  it  was  said :  "The  acts  of  the  legislature 
are  to  be  treated  witli  great  respect,  as  they  emanate  from 
a  coordinate  and  powerful  branch  of  the  government. 
They  must  be  presumed  to  be  constitutional,  unless  they 
can  be  shown  manifesfly  to  have  transgressed  or  violated 
the  organic  law." 

Judge  Cooley  in  his  work  on  Constitutional  Limita- 
tions (7th  ed.,  ch.  7,  par.  IV),  page  236,  says:  "The  pro- 
tection against  unwise  or  oppressive  legislation,  within 
constitutional  bounds,  is  by  an  appeal  to  the  justice  and 
patriotism  of  the  representatives  of  the  people.  If  this 
fail,  the  people  in  their  sovereign  capacity  can  correct  the 
evil,  but  courts  cannot  assume  their  rights.  The  judiciary 
can  only  arrest  the  execution  of  a  statute  when  it  conflicts 
with  the  constitution.    It  cannot  run  a  race  of  opinions 
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upon  points  of  right,  reason,  and  expediency  with  the  law- 
making power.  Any  legislative  act  which  does  not  en- 
croach upon  the  powers  apportioned  to  the  other  depart- 
ments of  the  government,  being  prima  facie  valid,  must  be 
enforced,  unless  restrictions  upon  the  legislative  authority 
can  be  pointed  out  in  the  constitution,  and  the  ca^  shown 
to  come  within  them." 

So,  in  safeguarding  the  rights  of  the  people  against 
legislative  usurpation,  we  should  have  a  care  lest  we  tres- 
pass upon  the  domain  of  a  coordinate  and  independent 
department  of  state  government.  Again,  all  acts  and 
parts  of  acts  bearing  on  a  particular  subject  should  be 
construed  together,  harmonized,  if  possible,  and  given 
such  a  construction,  if  it  can  be  done,  as  to  render  all  of 
them  constitutional.  The  foregoing  rules  have  had  our 
approval  in  one  form  or  another  in  BradshaiJb  v.  City  of 
Omaha,  1  Neb.  16;  In  re  Crcighton,  12  Neb.  280;  Hallen- 
lech  V.  Hahn,  2  Neb.  377;  State  v.  Smith,  35  Neb.  13; 
State  V.  Poynter,  59  Neb.  417;  State  v.  Stewart,  52  Neb. 
243;  Muldoon  v.  Levi,  25  Neb.  457;  State  v.  Farmers  & 
Merchants  Irrigation  Co.,  59  Neb.  1;  State  v.  Stuht,  52 
Neb.  209. 

Notwithstanding  these  rules,  it  is  announced  by  the  ma- 
jority that  the  act  in  question  violates  the  provisions  of 
section  13,  article  XVI  of  the  constitution,  because  by  its 
terms  the  legislature  has  appointed  persons  to  All  the 
office  of  register  of  deeds  for  the  ensuing  year,  and  de- 
prived the  people  of  their  right  to  elect  such  officers.  In 
this  conclusion  I  cannot  concur.  An  examination  of  the 
register  of  deeds  acts  discloses  that  the  legislature  has 
never,  in  direct  language,  fixed  the  term  of  that  office. 
That  matter,  however,  is  incidentally  included  in  the 
words,  ^4n  the  year  1889,  and  every  four  years  thereafter." 

No  section  of  the  constitution  prohibits  the  legislature 
from  extending  the  term  of  office,  where  the  office  is 
created  by  legislative  act.  Now,  if  the  section  above  men- 
tioned is  construed  in  such  a  way  as  to  prevent  the  ex- 
tension of  the  term  of  a  legislative  office,  on  the  ground 


Vol.  74]  SEPTEMBER  TERM,  1905.  667 


State  y.  Plasters. 


that  the  extension  of  such  term  is  filling  the  office  by 
legislative  appointment,  then  sections  101,  103,  104 -and 
107  of  chapter  26,  Compiled  Statutes,  1903,  are  uncon- 
stitutional, because  they  define  how  vacancies  in  office 
may  be  created,  provide  for  filling  such  vacancies,  and 
declare  that  "every  officer  elected  or  appointed  for  a  fixed 
term  shall  hold  office  until  his  successor  is  elected,  or  ap- 
pointed and  qualified,  unless  the  statute  under  which  he 
is  elected  or  appointed  expressly  declare  the  contrary." 
If  we  may  be  permitted  to  look  beyond  the  terms  of  the 

_  act  in  question  and  ascertain  the  purpose  of  the  legisla- 
ture in  passing  it,  then  the  several  acts  passed  by  that 
body  at  its  last  session  relating  to  the  subject  of  elections 
conclusively  show  that  the  purpose  waB  to  provide  for 
biennial  elections,  which  was  surely  a  commendable  one, 
and  the  act  in  question  is  at  least  one  step  toward  its 

'  consummation.  I  think  it  stands  to  reason  that  the  legis- 
lature, fearing  the  main  act  might  not  be  sufficient  to 
change  the  election  of  registers  of  deeds  from  the  odd  to 
the  even  numbered  years,  adopted  the  act  which  is  the 
subject  of  this  controversy.  Now  it  must  be  conceded  that 
this  act,  in  connection  with  section  104  of  the  chapter 
above  mentioned,  operates  incidentally  to  extend  the 
term  of  the  incumbents  until  their  successors  •  shall  be 
elected  at  the  general  election  of  1906,  and  thereafter 
qualified,  as  provided  by  law.  That  this  does  not  render 
the  act  invalid  seems  to  be  settled  by  the  great  weight  of 
authority  in  this  country.  The  time  of  holding  over  of 
these  officers  is  as  much  a  part  of  their  term  of  office  as 
that  which  preceded  it.  State  v.  Moores,  61  Neb.  9 ;  Pruitt 
V.  Squires,  64  Kan.  855,  68  Pac.  '643 ;  State  v.  Menaugh, 
151  Ind.  260,.  43  L.  R.  A.  408;  State  v.  Tallman,  24  Wash. 
426,  64  Pac.  759;  Commonwealth  v.  Hanleyj  9  Pa.  St. 
513;  Gosman  v.  State,  106  Ind.  203,  6  N.  E.  349;  State  v. 
Howe,  25  Ohio  St.  588;  State  v.  Lusk,  18  Mo.  333;  People 
V.  Lord,  9  Mich.  226.  It  was  said  in  State  v.  Tallmam,, 
supra: 
'  '*When,  therefore,  the  legislature  used  the  words,  'whose 
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term  of  office  shall  begin  on  the  second  Monday  in  Janu- 
ary next  succeeding  his  election  and  continue  for  two 
years  and  until  his  successor  is  elected  and  qualified/  it 
was  not  meant  thereby  that  his  term  of  office  should  \h^ 
two  years  and  no  more.  The  phrase,  ^and  until  his  suc- 
cessor is  elected  and  qualified/  means  somotiiing.  It  was 
not  used  idly.  If  so,  the  term  was  not  fixed  at  two  years 
and  no  more,  but  was  two  years  and  more;  the  further 
time  depending  upon  the  contingency  not  only  of  an  elec- 
tion, but  also  of  the  qualification  of  the  person  elected, 
which  might  be  one  day,  one  month,  or  any  number  of 
months." 

The  effect  of  the  sections  of  chapter  26,  above- men- 
tioned, is  to  provide  that,  if  the  election  of  any  officer 
fail,  by  reason  of  the  ineligibility  of  the  person  elected,  by 
failure  to  hold  an  election,  the  postponement  of  such  elec- 
tion by  legislative  act,  or  a  failure  to  elect  for  ahy  other 
reason,  there  shall  be  no  vacancy  in  the  office,  and  ..le  in- 
cumbent shall  hold  over  until  the  next  general  election  at 
which  his  successor  can  be  chosen.  Those  sections  were 
enacted  to  provide  for  contingencies  like  tlie  one  which 
arises  in  this  case;  and  it  seems  to  me  that  it  cannot  be 
said  that  the  legislature,  by  passing  an  act  which  inci- 
dentally creates  such  a  contingency,  has  appointed  any 
particular  person  or  persons  to  fill  the  office.  The  office 
is  already  filled  by  the  voters.  They  have  filled  it  by  elect- 
ing the  person  of  their  choice,  and  by  operation  of  law 
such  person  continues  to  hold  the  office  until  he  can  be 
legally  reelected,  or  another  chosen  to  take  his  place.  This 
view  not  only  accords  with  the  authorities  last  above  cite<l, 
but  with  many  other  decisions  of  the  courts  of  last  resort 
of  nearly  all  of  our  sister  states. 

It  seems  to  me  that  the  effect  of  the  majority  opinion  Ls 
to  restrict  the  power  of  the  legislature  to  deal  Avith  offices 
of  its  own  creation ;  to  overthrow  or,  to  say  the  least,  dis- 
regard the  provisions  of  section  104,  chapter  26,  Compiled 
Statutes,  1903,  to  violate  the  usual  canons  of  constitu- 
tional and  statutory  construction,  and  substitute  the  opin- 


Vol.  74]  SEPTEMBER  TERM,  1905.  669 


state  V.  OffllL 


ion  of  the  court  for  that  of  the  legislature  as  to  matters 
of  legislative  policy.  I  therefore  respectfully  dissent  from 
the  conclusion  of  my  associates.  I  am  of  opinion  that  the 
act  in  question  is  constitutional,  and  that  the  writ  should 
have  been  denied. 


State  of  Nebraska,  ex  rel.  Lawrence  M.  Welsh,  re- 
lator, V.  Arthur  V.  Offill,  County  Clerk,  re- 
spondent. 

Filed  Octobeb  19,  1905.    No.  14,477. 

Original  application  for  a  writ  of  mandamus  to  compd 
respondent  to  file  certificate  of  nomination  and  place 
name  of  relator  on  election  ballot.    Writ  allowed. 

H.  M.  Sinclair,  for  relator. 

Norris  Brown,  Attorney  General,  W.  T.  Thompson  and 
Edwin  E.  Squires,  for  respondent. 

Fawcett  &  Ahhott,  amid  curice. 

Per  Curiam. 

Writ  of  mandamus  allowed.    Opinion  to  be  filed  later. 

Barnes,  J.,  dissents. 

The  following  opinion  was  filed  December  6,  1905 : 
Sedgwick,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
against  the  county  clerk  of  Buffalo  county,  and  the  ques- 
tions presented  upon  the  record  are  in  all  respects  identi- 
cal with  those  presented  in  State  v.  Plasters,  ante,  p.  652. 

For  the  reasons  given  in  that  case,  a  peremptory  writ  of 
piandamus  was  allowed. 
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BABNESy  J.,  dissenting. 

I  dissent  for  the  reasons  stated  in  my  opinion  in  State' 
V.  PldsterSj  ante^  p.  652. 


Statb  of  Nebraska,  ex  eel.  Porter  Donnbll,  relator,  v. 
Arthur  v.  Offill,  County  Clerk,  respondent. 

Filed  October  19,  1905.    No.  14,478. 

Original  application  for  a  writ  of  mandamus  to  compel 
respondent  to  file  certificate  of  nomination  and  place  name 
of  relator  on  election  ballot     Writ  allowed. 

H.  M.  Sincladr,  for  relator. 

Norris  Brown,  Attorney  General,  W.  T.  Thompson  and 
Ed/uom  E.  Squires,  for  respondent 

Fa/wcett  d  Ahhott,  amid  curiae. 

Per  Curiam. 

Writ  of  mandamus  allowed.     Opinion  to  be  filed  later. 

Barnes,  J.,  dissents. 

The  following  opinion  was  filed  December  6,  1905  : 

Sedgwick,  J. 

This  is  an  original  application  for  a  mandamus  against 
the  county  clerk  of  Buflfalo  county  to  compel  him  to  re- 
ceive and  file  the  nomination  of  relator  to  the  office  of 
supervisor  for  the  sixth  disitrict  of  said  county.  The 
county  clerk  refused  to  receive  and  file  the  certificate  upon 
the  sole  ground  that  there  could  be  no  election  of  super- 
visor at  tiie  ensuing  election,  because  section  1,  chapter  54, 
laws  of  1905,  provides:  "The  supervisors  selected  and  ap- 
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pointed  as  provided  in  this  act  shall  hold  their  respective 
offices  until  the  next  general  election  occurring  upon  the 
even  year  following  their  selections  or  appointment,  and 
until  their  successors  have  been  duly  elected  and  qualified." 
This  act  of  the  legislature  would  extend  the  terms  of  the 
county  supervisors  of  the  state  for  another  year,  and  waB 
held  to  be  in  conflict  with  the  constitution  for  the  reasons 
given  in  State  v.  Plasters^  ante,  p.  652. 

Other  objections  were  made  to  the  constitutionality  of 
the  act,  but  it  is  not  thought  that  their  discussion  here 
would  be  of  permanent  value. 

The  peremptory  writ  was  allowed  as  prayed. 

Barnbs,  J.,  dissenting. 

I  dissent  for  the  reasons  given  in  State  v.  Plasters^  a/nte, 
p.  652. 


Albert  Blacker  v.  State  op  Nebraska. 

JAILED  OCTOBEB  19,  1905.    No.  14,148. 

1.  Criminal  Law:  Evidence.  One  cannot  be  convicted  of  a  felony  upon 
his  own  unsupported  extrajudicial  confeesion  that  a  crime  has 
been  committed.  Such  confessloa  may  be  sufficient  to  prove  the 
defendant's  connection  with  the  criminal  act,  but  there  must  in 
all  cases  be  proof  aliunde  of  the  essential  facts  constituting  the 
crime,    Sullivan  v.  State,  58  Neb.  796. 

2.  Evidence  examined,  and  found  Insufficient  to  support  the  verdict 
of  guilty  and  the  sentence  pronounced  thereon. 

Error  to  the  district  court  for  Keya  Paha  county:  Wil- 
liam H.  Westover,  Judge.    Reversed. 

W.  S.  Hedrick  and  W.  0.  Brown^  for  plaintiflE  in  error. 

j  Norris  Brown,  Attorney  General,  and  W.  T.  Thompson, 

contra. 
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HOIiCOMB,  C.  J. 

The  defendant  (plaintiflf  in  error)  was  charged  and  con- 
victed of  the  crime  of  uttering:  a  false,  fraudulent  and 
forged  instrumc^nt.  The  forged  instrument  alleged  to  hare 
been  uttered  bv  th(^  accused  was  a  warranty  deed,  pur- 
porting to  convey  title. to  certain  lands  situated  in  Keya 
Paha  county.  The  verdict  of  guilty  rests  almost  entirely, 
if  not  exclusively,  on  an  alleged  written  confession  of  the 
accused  while  under  arrest  and  waiting  trial  for  the  crime 
charged.  The  writing  was  sworn  to  by  the  accused,  and 
was  a  narration  of  purported  facts  as  to  how  the  accused 
and  others  perpetrated  the  forgery  of  the  deed,  the  utter- 
ing of  which  was  charged  in  the  information!.  The  court 
instructed  the  jurj:  If  you  bt^lieve  from  the  eviUence  be- 
yond a  reiisonable  doubt  that  the  crime  of  uttering  a  forged 
deed  was  committ<*d  as  charged,  "and  you  further  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant made  the  confi^ssion  given  in  evidence  in  this  cajse, 
you  should  tn^at  and  consider  such  confession  precisely  as 
you  would  any  other  evidence  or  testimony;  and  if  the 
jury  believe  said  confession  to  be  true,  then  you  should 
act  on  it  accordingly.  The  confession  offered  in  evidence 
is  competent  evidence  for  you  to  consider  in  detennin- 
ing  the  guilt  or  innocen(*e,of  the  defendant  in  this  case." 
No  other  instruction  regarding  the  alleged  confession  was 
given,  nor  were  any  re(]U(»sted  by  counsi^l  for  the  ac- 
cused. That  the  accusal  signed  and  made  oath  to  the 
written  confession  is  established  beyond  peradventure  of 
doubt,  and  there  is  nothing  in  the  n^cord  to  discredit  it^ 
truthfulness.  There  was,  however,  a  very  serious  con- 
troversy concerning  the  manner  in  which  the  confession 
was  procured,  and  wlu^tlier  it  was  fr(vly  and  voluntarily 
made,  and  there  was  introdncc^d  more  or  less  testimony  of 
a  conflicting  character  on  that  point.  It  was  the  theory  of 
the  defense,  to  support  which  there  is  competent  evidence  in 
the  record,  tliat  the  affidavit  termed  a  confession  was  pro- 
cured to  be  made  for  the  purpose  of  securing  the  axtradi- 
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tion  of  an  alleged  accomplice  in  the  forgery  of  the  deed, 
with  the  view  of  having  the  prosecuting  witness  compen- 
sated for  the  financial  loss  he  had  sustained  because  of  the 
void  deed  which  he  had  obtained  from  the  accused,  and  the 
dismissal  of  the  proseution.  There  is  evidence  tending  to 
prove  that  it  was  represented  to  the  accused  that,  by  mak- 
ing the  affidavit,  requisition  papers  could  be.  procured  for 
the  alleged  accomplice,  and  he  would,  before  being  brought 
to  this  state  to  answer  to  the  crime  charged,  make  good 
the  financial  loss  sustained  by  the  prosecuting  witness, 
and  that,  thereupon,  the  prosecution  of  the  crime  charged 
would  be  terminated,  and  the  accused  thus  regain  his  lib- 
erty. Whether  the  question  of  the  confession  being  the 
free  and  voluntary  act  of  the  accused,  which  was  a  mooted 
one,  should  not  have  been  submitted  to  the  jury,  under 
suitable  instructions,  as  a  question  of  fact,  we  need  not 
here  determine,  since  it  is  not  raised  by  the  record.  What 
has  been  said  regarding  this  phase  of  the  case  is  for  the 
purpose  of  more  clearly  presenting  the  error  relied  on  for 
a  reversal  of  the  judgment  of  conviction. 

It  is  earnestly  contended  in  briefs  of  counsel  for  defend- 
ant that  there  is  no  evidence  of  the  corpus  delicti  aside 
from  the  alleged  confession,  and  that  the  confession  alone 
is  insufficient  to  support  the  verdict  of  guilty  found  by 
the  jury.  It  seems  to  be  a  well  settled  rule  in  almost  if 
not  all  the  states  of  the  Union  that  an  extrajudicial  con- 
fession will  not  be  received  as  conclusive  plenary  evidence, 
and  that  .there  must  be  also  proof  of  the  corpus  delicti. 
1  Elliott,  Evidence,  sec.  292,  and  other  authorities* cited. 
This  court  has  recently  said  that  "one  cannot  be  convicted 
of  a  felony  upon  his  own  unsupported  extrajudicial  con- 
fession that  a  crime  has  been  committed.  Such  confession 
may  be  sufficient  to  prove  the  defendant's  connc^ction  with 
the  criminal  act,  but  there  must  in  all  cases  be  proof 
aliunde  of  the  essential  facts  constituting  the  crime."  It 
is  also  said  that,  "while  a  voluntary  confession  is  insuffi- 
cient, standing  alone,  to  prove  that  a  crime  hajs  been  com- 
mitted, it  is  competent  evidence  of  that  fact,  and  mav, 
46 
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with  slight  corroborative  circumstances,  be  suflicient  to 
warrant  a.  conviction.''  SuUiran  r.  State,  58  Neb.  796. 
S(H'  also  Daris  v.  State ^  51  Nob.  301;  Priest  v.  State,  10 
Neb.  393 ;  and  Dodge  v.  People,  4  Neb.  220. 

It  is  mo(l(  .stly  contended  by  the  state  that  there  is  fonnd 
in  the  record,  in  addition  to  the  confession,  slight  corrob- 
oratinij;  cinnimstances  of  the  commission  of  the  crim<» 
char<z:(H],  and  sufficient  to  bring  the  case  within  the  rule* 
announced  in  SuUiran  v.  State,  supra,  and  to  support  the 
judgnu^nt  of  conviction.  A  careful  perusal  of  the  evidence 
contained  in  the  bill  of  exceptions  has  failed  to  satisfy  us 
that  th(^re  is  any  competent  evidence  of  the  assential  ele- 
ments of  the  crime  charged,  aside  from  the  written  con- 
fession. It  is  true  there  is  some  evidence  to  prove  that  the 
deed  was  inad(^(]uate  to  convey  title  to  the  grantee,  the 
prosecuting  witness,  but  this  does  not  prove  nor  tend  to 
prove  that  the  instrument  delivered  to  him  by  the  defend 
ant  was  a  forgc^ry.  We  fail  to  find  anything  in  the  testi- 
mony given  by  the  pi*<)secuting  witness  to  prove  his  title* 
failed  be<*auK(^  the  decnl  of  conveyance,  which  the  accused 
was  cluirg(*d  with  uttcMMng,  was  a  forgery.  He  says  he 
last  the  land  because*  of  a  forged  title.  The  record  in  a 
civil  acticm,  in  which  tlu^  question  of  title,  and  the  force 
and  effect  of  the  deed  alleged  to  have  been  forged,  and  i-e- 
garding  which  the  accuscnl  was  charged  with  uttering,  were 
involved,  was  introduc(Hl  without  objection  as  evidence 
in  the  case,  but  subseipn^nt  to  its  introduction,  on  the  ob- 
jection and  motion  of  counsel  for  the  accused,  this  item 
of  the*evid(^nce  was  all  s(rick(»n  out  for  all  purposes,  except 
as  evidence  that  th(»  ])r()s(H'uting  witn(\ss  had  been  devested 
of  his  title  to  the  land.  This,  of  course,  left  nothing  in 
the  way  of  evidence,  from  which  it  might  be  inferred  that 
the  deed' was  a  forged  instrument,  or  that  the  loss  of  titlv* 
waK  the  result  of  a  forged  de<Hl,  with  th(*  uttering  of 
which  the  d(*fendant  was  charged  in  the  information  on 
which  lu*  was  Ixnng  ]>r()S(>cute(l.  We  can  find  nowhere  evi 
(l(»nce  ind(»i)(*nd(»nt  of  the  writtf^n  confession  froin  winch  the 
d(*duction   is  at   all   warrantable  that   the  deed  he  was 
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charged  with  feloniously  uttering  was  in  fact  a  forged  in- 
strument. There  is  on  this  point  an  utter  failure  of  proof, 
the  confession  alone  excepted,  hence  we  are  driven  to  the 
conclusion  that  the  evidence  is  insufficient  to  sustain  a 
conviction,  and  that  the  judgment  complained  of  must 
be  reversed  and  the  cause  remanded  for  a  new  trial,  which 
is  accordingly  ordered. 

Reversed. 


State  of  Nebraska,  ex  rel.  W.  W.  Slabaugh,  County 
Attorney,  relator,  v.  Duncan  M.  Vinsonhaler, 
County  Judge,  respondent. 

Filed  October  19,  1905.  No.  14,446. 

1.  Taxation:    Inheritances.    The  tax  provided  for  In  the  inheritance 

tax  law,  so  called  (laws  1901,  ch.  54,  as  amended,  laws  1905, 
ch.  117),  is  not  a  property  tax,  but  upon  the  right  of  succession 
to  property  by  inheritance  or  will. 

2.  '  ■  :  Legislative  Power,  The  enumeration  of  subjects  of  taxa- 
tion in  section  1,  article  IX  of  the  constitution,  is  not  exclusive. 
The  legislature  has  power  to  provide  for  taxation  upon  in- 
heritances. 

3.  Inheritance  Tax  Law:  Construction.    The  act  does  not  require  the 

tax  to  be  levied  upon  the  property  constituting  the  whole  estate 
of  the  decedent,  but  upon  the  share  that  each  heir  or  devisee 
takes  therein. 

Original  application  for  a  writ  of  mandamus  to  conii>el 
respondent  to  appoint  appraiser  under  inheritance  tax  law. 
Writ  allotced. 

W.  W.  Slabaugh  and  Charles  E.  Foster^  for  relator. 

George  E.  Pritchett^  for  respondent. 

Crofoot  d  Scotty  amici  curiw, 

Sedgwick,  J. 

The  respondent  as  county  judg:e  of  Doufcla.s  county  re- 
fused to  appoint  an  appraiser  in  the  matter  of  the  estate  of 
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Frank  Murphy,  deceased,  pursuant  to  the  inheritance  tax 
law.  Comp.  St  1905,  ch.  77,  art  VIII,  sec.  U;  Ann.  St 
10716.  This  is  an  application  for  a  writ  of  mandamus  to 
compel  the  appointment  of  such  appraiser.  The  defense  is 
that  the  law  is  unconstitutionaL 

1.  The  firs*  question  presented  is  whether  the  tax  pro- 
vided for  in  this  I^islation  is  a  tax  on  property.  Section 
1,  article  IX  of  the  constitution,  requires  that  taxes  on 
property  must  be  levied  by  valuation,  and  the  tax  exacted 
from  each  person  and  corporation  must  be  in  proportion  to 
the  valuation  of  the  property  taxed.  The  act  in  question 
provides  for  a  varying  rate  of  taxation,  depending  upon  the 
degree  of  relationship  of  the  heir  or  devisee,  and  upon 
the  amount  rec*eived  from  the  estate  by  him.  If  therefore 
the  tax  in  question  is  to  be  i^arded  as  a  tax  upon  prop- 
erty, the  legislation  cannot  be  upheld.  It  appears  to  be 
almost  uniformly  held  that,  if  the  tax  is  laid  upon  the 
amount  received  from  the  estate  by  the  heir  or  devisee, 
it  is  a  tax  upon  the  right  of  succession  to  property,  that  is, 
upon  the  right  to  receive  the  property  from  the  estate  of 
the  decedent,  and  not  upon  the  estate  itself.  Magoun  v. 
lUinois  Trust  &  Savings  Banh,  170  U.  S.  283,  18  Sup.  Ot 
Rep.  594. 

2.  Indeed,  this  appears  to  be  conceded  by  the  respondent, 
and  the  principal  argument  is  upon  the  following  ques- 
tion involved  in  the  construction  of  section  1,  article  IX 
of  the  constitution.  That  section  is  as  follows:  "The  legis- 
lature shall  provide  such  revenue  as  may  be  needful,  by 
levying  a  tax  by  valuation,  so  that  every  person  and  cor- 
poration shall  pay  a  tax  in  proportion  to  the  value  of  his, 
her  or  its  property  and  franchises  the  value  to  be  ascer^ 
tained  in  such  manner  as  the  legislature  shall  direct,  and 
it  shall  have  power  to  tax  peddlers,  auctioneers,  brokers, 
hawkers,  commission  merchants,  showmen,  jugglers,  inn- 
keepers, liquor  dealers,  toll  bridges,  ferries,  insurance, 
telegraph  and  express  interests  or  business,  venders  of 
patx^nts,  in  such  manner  as  it  shall  direct  by  general  law, 
uniform  as  to  the  class  upon  which  it  oi)erates.*'    It  is 
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said  in  the  brief  of  the  respondent:  "The  right  of  succes- 
sion to  property  by  will  or  inheritance  is  not  among  the 
subjects  of  taxation  named  in  the  constitution,  and,  there- 
fore, the  legislature  had  not  the  authority  to  provJde  for 
taxing  it  The  legislature  is  restricted  by  this  section  of 
the  constitution  in  its  power  of  taxation,  and  to  the  objeetn 
and  things  therein  named."  The  federal  constitution  is  a 
grant  of  power  to  the  federal  government,  but  the  state 
constitutions  are  restrictions  upon  the  general  power 
of  legislatures.  State  v.  Nelson^  34  Neb.  162;  Hansi' 
com  V.  City  of  Omaha,  11  Neb.  37;  Magneau  v.  City  of 
Fremont,  30  Neb.  843.  It  is  insisted  that  the  section  of 
the  constitution  under  consideration  must  be  construed  to 
limit  the  taxing  power  of  the  legislature  to  the  subjects 
named  therein.  It  is  urged  with  great  force,  and  it  must 
be  admitted  with  some  reason,  that  the  lanajnage  of  tho 
section  itself  requires  such  construction.  The  command 
of  the  constitution  is  that  the  legislature  shall  provide* 
needful  revenue,  and  this  command  is  followed  immedi- 
ately by  a  provision  as  to  how  such  revenue  shall  be  pro 
vid^,  to  wit:  "By  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her  or  its  property  and  fran- 
chises." Then  follows  an  enumeration  of  subjects  of  taxa- 
tion upon  which  the  legislature  may  lay  taxes  "in  such 
manner  as  it  shall  direct  by  general  law."  These  excep- 
tions are  introduced  by  the  words  "and  it  shall  have 
X)ower/*  These  words,  it  is  urged,  show  the  manifest  in- 
tention of  the  constitution  to  deny  the  power  to  the  legis- 
lature of  taxing  any  other  subjects  than  those  named  in 
the  constitution.  The  legislature  must  provide  needful 
revenue.  It  must  do  this  by  valuation,  except  that  it  shall 
have  power  to  tax  some  specified  subjects  by  another 
method.  To  this  reasoning  it  is  answered  that  the  legisla- 
ture must  necessarily  determine  the  meaning  of  doubtful 
provisions  of  the  constitution  defining  or  limiting  its- 
power.  That,  when  a  provision  of  the  constitution 
is  susceptible  of  a   construction    that  will   justify    the 
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legislation  attacked,  the  legislature  will  be  presumed  to 
have  adopted  that  construction,  and  its  action  will  be 
upheld.  It  is  also  answered  that  the  matter  has  been  de- 
termined by  prior  decisions  of  this  court  In  State  t?. 
Lavrasfcr  County,  4  Neb.  537,  it  is  said  in  the  third  para- 
graph of  the  syllabus : 

"The  maxim,  expressio  vnhfs  est  exclusio  alteriuSy  does 
not  apply  in  the  construction  of  constitutional  provisions 
regulating  the  taxing  power  of  the  legislature."  And  in 
the  opinion  section  1  of  article  IX  is  quoted,  and  it  is 
said:  "It  is  therefore  contended  on  the  part  of  the  re- 
lator that  by  this  section  the  taxing  power  ol  the  legis- 
lature is  limited  to  the  objects  and  classes  of  business 
enumerate,  and  that  as  the  tax  required  to  be  paid  on 
the  commencement  of  suits,  is  not  included  in  any  one 
of  the  classes  thus  enumerated,  the  act  imposing  such  tax 
is  inconsistent  with  the  constitution  and  void.  ♦  •  • 
The  theory  of  construction,  advanced  on  the  part  of  the 
relator,  assumes  that  this  power  is  limited  by  implication, 
upon  the  principle,  expressio  unius  est  exelusio  altetius; 
but  does  this  rule  apply  to  the  taxing  power  of  the  legis- 
lature? I  think  not.  And  as  no  positive  restriction  is 
imposed  on  the  exercise  of  this  power  in  respect  to  other 
matters,  not  included  in  the  objects  and  classes  enumer- 
ated, I  think  the  rule  is  that  the  framers  of  the  consti- 
tution relic^d  for  protection  in  this  regard  upon  the  wisdom 
and  justice  of  the  r(»presentative  body  and  the  accounta- 
bility of  its  meml)ers  to  the  people,  rather  than  the  re- 
straining power  of  the  courts  of  law." 

Upon  the  argument  the  writer  of  this  opinion  yas  im- 
pressed with  the  view  that  the  point  so  discussed  and  so 
plainly  determined  in  State  v.  Lancaster  County,  supra, 
was  not  in  fact  necessai*y  to  a  determination  of  that  case. 
It  seemed  that  the  re(]uiring  of  a  commencement  fee  to  be 
paid  in  actions  brought  in  this  court  was  not  in  the  nature 
of  providing  public  revenues,  but  rather  an  attempt  to 
require  litigants  to  pay  at  least  a  portion  of  the  expense 
that  they  caused  the  state  in  particular  litigation,  and  that 
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therefore  it  might  be  supposed  that  the  restrictions  of  the 
constitution  regulating  the  manner  of  providing  needful 
revenues  would  not  apply.  If  the  case  were  unsupported 
by  subsequent  decisions  there  might  still  be  reason  to 
doubt  its  controlling  power  here.  In  State  v.  Ream,  16 
Neb.  681,  it  was  said: 

"In  State  v.  Lancaster  County y  4  Neb.  537,  this  court 
held  that  the  enumeration  in  the  constitution  of  certain 
subjects  for  taxation  did  not  preclude  the  legislature  from 
imposing  other  taxes  where  there  was  no  prohibition/^ 
thus  recognizing  the  authority  of  that  case  upon  thig  prop- 
osition. And  in  Magnea/u  v.  City  of  Fremont,  30  Neb,  843, 
it  is  said: 

*1t  has  been  the  uniform  holding  of  this  court  that  the 
constitution  is  not  a  grant,  but  a  restriction  of  legisla- 
tive power,  and  that  the  legislature  may  legislate  upon  any 
subject  not  inhibited  by  the  constitution." 

And  in  support  of  this  proposition  State  v.  Lanrastr- 
County,  supra,  and  State  r.  If  ram,  supra,  are  both  cited, 
with  numerous  other  decisions  of  this  court.  Again,  in 
State  V.  Lansing,  46  Neb.  514,  it  is  said:  "Therefore,  in 
such  cases  as  the  present,  the  maxim  ^crprrssio  unius  est 
exclusio  alterius^  is  not  applicable,  and  the  legislature  may 
adopt  any  provision  not  prohibited  by  the  constitution," 
citing  also  State  v.  Lancaster  County,  and  State  v.  Ream, 
supra. 

Also,  Mr.  Pommissioner  Ryan  in  his  dissenting  opinion 
in  State  v.  Moores,  55  Neb.  .480,  523,  quoted  the  foregoing 
language  from  the  opinion  in  Magncau  v.  City  of  Fremont, 
supra,  and  cited  the  same  decisions  of  this  court  in  sup- 
port thereof.  This  construction  of  the  section  of  the  con- 
stitution in  question  is  not  entirely  without  reason  to  sup- 
port it.  The  legislature  has  evidently  constnied  this  sec- 
tion as  it  was  construed  in  the  casv  s  above  referred  to.  It 
is  a  general  rule  that,  if  a  phrase  or  section  of  the  con- 
stitution will  admit  of  different  constructions,  that  con- 
struction given  it  by  the  legislature  must  so  far  prevail  as 
to  uphold  the  legislation  if  possible,  and,  without  investi- 


680  .  NEBBASKA  BEPOETS.  [Vol.  74 


Alperson  y.  Whalen. 


gating  the  matter  as  an  original  question,  in  view  of  the 
construction  given  to  this  section  by  the  legislature,  we 
feel  constrained  to  follow  State  v.  Lancaster  County,  supra, 
which  has  so  long  been  recognized  as  authority  by  this 
court  Upon  this  view  this  legislation  is  not  prohibited 
by  the  constitution. 

8.  It  was  urged  upon  the  argument  that  the  part  of  the 
section  of  the  statute  under  consideration  beginning  with 
the  words,  "in  all  other  cases,"  in  some  instances  requires 
the  tax  to  be  levied  upon  the  whole  estate  of  the  decedent, 
and  so^is  a  tax  upon  property,  and,  not  being  uniform,  is 
therefore  unconstitutional.  For  the  purposes  of  this  taxa- 
tion, estates  seem  to  be  classified  according  to  their  value, 
but  it  does  not  follow  that  the  tax  is  placed  upon  the  prop- 
erty constituting  the  gross  estate  of  the  decedent.  The 
tax  is  placed  upon  the  estate  received  by  each  heir,  or  de- 
visee, aod  its  rate  is  uniform  as  to  each  class.  It  is  held 
in  Magneau  v.  City  of  Fremont,  supra,  that  this  classifica- 
tion is  reasonable  and  within  the  province  of  the  l^sla- 
tura  If  some  clause  or  clauses  of  this  part  of  the  section 
are  void  for  uncertainty  (which  we  of  course  do  not  de- 
cide), this  would  not  invalidate  the  entire  act.  We  con- 
elude  that  the  legislation  is  valid,  and  the  county  court 
should  have  appointed  an  appraiser  as  requested. 

The  relator  is  entitled  to  a  peremptory  writ  as  prayed. 


Wbit  allowed. 


John  Alperson,  appellee,  v.  Michael  Whalen, 

APPELTjANT. 

Filed  Octobeb  19,  1905.    No.  14,462. 

Statutes:  Title.  Section  11,  article  III  of  the  oonstltutlon,  reqairea 
the  subject  of  an  act  of  the  legislature  to  be  clearly  expresBed 
in  tho  title  of  the  act,  but  this  is  sufficiently  complied  with  If 
the  subject  and  purpose  of  the  proposed  legislation  Is  manifest 
from  the  language  of  the  title.  A  literal  recital  In  detail  of  the 
subject  of  legislation  is  not  indispensable. 
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Appeal  from  ^ the  district  court  for  Douglas  county: 
Oeobge  a.  Day,  Judge.    Reversed.  ♦ 

Norris  Brown,  Attorney  General,  and  W.  T.  Thompson^ 
for  appellant 

Woolioorth  d  McHugh,  contra, 

Sedgwick,  J. 

The  plaintiff  Alperson,.  being  held  in  custody  for  the 
violation  of  the  so-called  anti-cigarette  law  enacted  by  the 
last  legislature,  applied  to  the  district  court  for  Douglas 
county  for  a  writ  of  habeas  corpus,  and  upon  hearing  was 
discharged  from  custody.  He  was  charged  with  unlaw- 
fully giving  away  cigarettes  and  cigarette  paper,  and  in- 
sisted that  that  part  of  the  act  which  made  giving  away 
of  cigarettes  and  cigarette  paper  unlawful  was  uncon 
stitutional,  because  it  was  a  subject  not  sufficiently  ex 
pressed  in  the  title  of  the  act.  The  provision  of  the  con- 
stitution which  this  part  of  the  statute  was  supposed  to 
have  violated  is  section  11  of  article  III :  "No  bill  shall  con- 
tain more  than  one  subject  and  the  same  shall  be  clearly 
expressed  in  its  title.^'  It  is  insisted  by  the  plaintiff  that 
the  subject  of  the  legislation  in  this  section  is  not  clearly 
expressed  in  the  title  of  the  act;  that  the  words  "give 
away  or  willingly  allow  to  be  taken"  are  not  found  in  the 
title,  and  therefore  cannot  properly  be  included  in  the 
act  itself.  In  the  copy  of  the  opinion  of  the  learned 
trial  judge,  which  we  find  in  the  brief,  it  is  said  that 
the  object  of  the  constitutional  limitation  is  "to  prevent 
the  legislature  from  passing  a  law  under  the  guise  of  one 
name,  which  might  affect  some  other  interests  or  rights," 
and  it  is  contended  by  counsel  that  the  right  to  give  away 
cigarettes  and  cigarettes  paper  cannot  be  abridged  in  a 
law,  the  title  to  which  does  not  specify  an  intention  to 
prohibit  a  gift;  that,  as  the  title  mentions  only  manufac- 
ture and  sale,"'  the  legislation  must  be  limited  to  the 
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technical  and  well-defined  meaning  of  these  words,  and 
that  gift  would  constitute  a  different  subject  and  cannot 
be  held  to  be  included  in  this  title.  It  was  said  b>^  the 
supreme  court  of  Maryland  in  Parkinson  v.  fit  at  e^  14  Md. 
184,  195:  "To  find  out  what  the  law  was  intended  to  pre- 
vent, we  are  at  liberty  to  resort  to  the  body  of  the  law." 
That  is,  the  first  thing  to  ascertain  is  the  subject  of  the 
bill,  and  then  ascertain  w^hether  that  subject  is  clearly 
expressed  in  the  title. 

What,  then,  is  the  subject  of  this  legislation?  The  first 
section  of  the  act  provides:  "That  it  shall  be  unlai^-ful 
on  and  after  the  date  this  act  shall  go  into  elf ect  to  manu- 
facture, sell,  give  away  or  willingly  allow  to  be  taken  any 
cigarette  or  the  material  for  their  composition  known  as 
cigarette  paper  within  the  state  of  Nebraska."  Laws 
1905,  ch.  198.  The  legislature  undoubtedly  supposed  that 
the  use  of  cigarettes  was  injurious  to  tlie  public  in  general, 
through  its  effects  upon  the  health  and  morals  of  the 
people.  Unless  there  is  reason  for  such  supposition  the 
legislation  would  be  unconstitutional  as  bej'ond  the  power 
of  the  legislature.  That  the  use  of  these  injurious  articles 
might  be  discouraged,  and  the  injurious  effects  thereof 
upon  the  public  removed  as  far  as  possible,  it  was  made 
unlawful  to  manufacture,  sell,  or  give  away  the  article 
itself,  and  a  particular  material  that  is  used  only  in  the 
manufacture  of  that  article.  The  intention  is  to  remove 
these  articles  from  the  avenues  of  commerce;  to  banish 
them  from  the  state  as  guilty  and  illegitimate  things  that 
ought  not  to  be  offered  to,  or  easy  of  access  by,  vicious  or 
thoughtlass  i)eople  who  are,  or  may  be,  injui*ed  thereby. 
This  is  the  manifest  subject  of  legislation  as  disclosed  in 
the  first  section  of  the  act  above  quoted. 

Is  this  purpose  of  the  legislature  sufficiently  disclosed 
in  the  title  of  the  act?  The  title  is:  "A  bill  for  an 
act  to  prohibit  the  manufacture  and  sale  of  cigarettes  and 
what  is  kno^Ttt  as  cigarette  paper  and  to  provide  a  penalty 
for  its  violation  and  to  repeal  sections  2303,  2364,  2365 
and  2360  of  Cobbey's  Annotated  Statutes  of  Nebraska,'' 
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The  nature  and  use  of  theae  articles  is  well  understood. 
If  the  legislature  was  justifiable  in  assuming  that  the  char- 
acter of  these  articles  is  such  as  to  justify  the  prohibition 
of  their  manufacture  and  sale,  the  court  will  also  take 
notice  of  the  nature  and  use  of  the  prohibited  articles. 
With  this  in  mind,  can  it  be  said  that  the  subject  of  this 
legislation  as  derived  from  the  act  itself  is  so  disguised  in 
the  title  that  the  legislators  would  not  be  sufficiently 
notified  by  the  language  used  in  the  title  that  it  was  in- 
tended to  discourage  the  use  of  the  articles  referred  to, 
and  to  that  end,  to  prevent  all  traffic  therein?  We  think 
that  it  is  manifest  from  the  title  to  this  act,  and  there- 
fore sufficiently  expn^ssed  therein,  that  it  was  the  purpose 
of  the  proposed  legislation  to  protect  the  people  of  the 
state  againKst  results  arising  from  furnishing  these  articles 
to  the  public.  In  Affholder  v.  State,  51  Neb.  91,  it  was 
said: 

"Section  11,  article  III  of  the  constitution,  should  be  so 
liberally  construed  as  to  admit  of  the  insertion  In  a  legis- 
lative act  of  all  provisions  which,  though  not  specifically 
expressed  in  the  title,  are  comprehended  within  the  objects 
and  purposes  of  the  act  as  expressed  in  its  title,  and  to 
admit  all  provisions  which  are  germane,  and  not  foreign, 
to  tlie  provisions  of  the  act  as  expressed  in  its  title.'' 

The  title  of  the  act  in  question  in  that  case  was  "An 
act  to  provide  cheaper  text-books,  and  for  district  owner- 
ship of  the  same."  The  provision  of  the  act  itself,  which 
it  was  claimed  was  unconstitutional  as  not  sufficiently  ex- 
pressed in  the  title,  was  as  follows:  "The  provisions  of 
this  act  shall  include  all  school  supplies." 

It  was  contended  that  school  supplies  were  not  in- 
cluded in  text-books,  and  it  must  be  confessed  that  a 
stronger  case  was  made  against  the  act  there  attacked 
than  against  the  act  under  consideration  here.  It  was  also 
said  in  the  opinion : 

"We  do  not  think  the  term  'text-books'  should  be  given  a 
technical  meaning,  but  that  it  is  comprehensive  enough 
to  and  does  include  globes,  maps,  charts,  pens,  ink,  paper, 


684  KBBBASSA  REPORTS.  [Vol.  74 


HUM  T.  State. 


etc,  and  all  other  apparatns  and  appliances  which  are 
proper  to  be  nsed  in  the  schools  in  instracting  the  youth/' 

If  the  barter  and  gift  of  cigarettes  and  cigarette  paper 
are  not  prohibited  by  the  act^  it  is  manifest  that  the  pur- 
pose and  intent  of  the  l^islatore  is  thwarted^  and  we 
think  that  purpose  and  intent  is  plainly  to  be  derived  from 
the  title  of  the  act  itself. 

The  judgment  of  the  district  court  is  reversed,  and  the 
prisoner  John  Alperson  is  remanded  to  the  custody  of  the 
officer.  • 

BEVEBSEO), 


William  H.  Milbs  v.  Statb  of  Nebraska. 

FnxD  OoTOBB  19,  1901.    No.  14,167. 

1.  Injunction:  Ck>irrKMFT.  A  party  is  not  pimishable  for  contempt  of 
court  for  disregarding  a  YOld  order  of  Injunction;  but,  when 
an  injunction  is  legally  granted  In  a  case  where  the  court  has 
Jurisdiction  of  the  subject  matter  and  of  the  parties,  it  must 
be  respected  until  it  is  set  aside  by  the  court  allowing  it,  or  is 
reversed  tti  the  appellate  court  by  some  appropriate  mode  of 
direct  reyiew. 

2. :  .    When  one  knowingly  disobeys  an  injunction  which 

is  not  Toid,  he  Is  liable  to  punishment  for  ocmtempt,  though  he 
would  have  been  entitled  to  a  vacation  of  the  order  upon  a 
motion  to  dissolve  or  upon  a  trial  of  the  merits  of  the  bilL 

3.  Bill  of  Exceptions.    Unless  a  bill  of  exceptions  is  authenticated  in 

the  manner  required  by  law,  the  supreme  court  cannot  receive 
and  consider  it. 

4.  Injunction:  Contempt:  Rkview.    Where  the  evidence  introduced  on 

the  trial  of  one  charged  with  a  constructive  contempt  of  court 
for  the  violation  of  an  order  of  injunction  is  not  preserved  and 
authenticated  by  a  proper  bill  of  exceptions,  the  only  question 
which  can  be  considered'  by  the  reviewing  court  is  whether  the 
pleadings  contahied  in  the  transcript  support  the  Judgment*  and, 
.    if  they  are  found  sufficient,  the  Judgment  will  be  affirmed. 

Ebbor  to  the  district  court  for  Frontier  county:  Bobebt 
C.  Obb,  Judge.    Affirmed. 
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E.  B.  Perry y  for  plaintiff  in  error. 

Norris  Brown,  Attorney  General ,  W.  T,  Thompson  and 
L.  -BT.  Cheney y  contra. 

Barnes,  J.  ' 

This  is  a  proceeding  in  error  instituted  by  one  William 
H.  Miles  to  reverse  a  jud|2:ment  of  the  district  court  for 
Frontier  county  by  which  he  was  adjudged  to  be  in  con- 
tempt of  that  court  for  the  violation  of  an  order  of  in- 
junction. So  far  as  we  can  ascertiiin  from  the  complaint, 
the  facts  underlying  tliis  controversy  are,  in  substance, 
aj3  follows:  One  David  C  Balleutine  claimed  to  be  the 
owner  and  was  in  possession  of  a  certain  tract  of  land 
situated  in  Frontier  county  adjoining  the  plaintiff's 
premises.  On  the  Otli  day  of  D;H!(^inber,  1903,  Ballentine 
commenced  an  action  in  the  district  court  for  Frontier 
county  against  the  plaintiff,  and  in  that  suit  obtained  a 
temporary  order  of  injunction,  re-straining  the  plaintiff 
from  committing  repeated  trespasses  upon  his  premises, 
or,  in  other  words,  enjoining  a  continuing  trespass,  which 
it  was  alleged  consisted  of  driving  over  the  lands  of  the 
said  Ballentine,  cutting  down  and  d(?stroying  his  fences, 
and  driving  cattle  and  liogs  upon  the  land  in  controversy 
theirein.  WTiile  the  temporary  order  of  injunction  was  in 
force,  a  complaint  in  the  form  of  an  affidavit  was  filed, 
charging  the  plaintiff  with  a  violation  thereof.  He  was 
thereupon  required  to  show  caus(*  why  he  should  not  be  ad- 
judged in  contempt  of  court.  Issues  were  made  up,  and  a 
trial  was  duly  had,  which  resulte<l  in  the  judgment  com- 
plained of.  The  plaintiff  contends  that  the  judgment  of 
the  trial  court  should  be  reversed  because  the  temporary 
order  of  injunction  was  void.  It  is  true  that  a  void  order 
of  injunction  will  not  sustain  a  judgment  for  contempt. 
Calvert  v.  State,  34  Neb.  616;  State  v.  Graves,  66  Neb.  17. 

It  is  claimed  by  counsel  that  the  injunction  was  void  be- 
cause it  transferred  the  title  and  the  right  of  possession 
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of  the  premises  in  dispute  to  Ballentine  summarily  and 
without  a  trial.  This  contention  is  beside  the  mark.  The* 
rword  discloses  that  the  injunction  was  only  a  temporary 
one,  by  which  it  was  souj^ht  to  hold  matters  in  statu  quo 
pending  the  litigation  between  the  parties  to  the  suit  in 
whicli  it  was  alJowe<l.  Calvert  v.  State^  supra,  is  the  case 
relied  on  by  counsel  for  a  revc^rsal  of  the  judgment  com- 
plained of,  but  it  dw^s  not  susUiin  his  contention.  In 
that  case  the  court  said : 

"A  preliminary  injunction  is  merely  to  prt»ser\'e  matters 
in  statu  quo  until  a  hearing.  *  *  *  In  any  case  where 
the  court  or  judge  has  jurisdiction  and  grants  an  injunc- 
tion during  the  pendency  of  a  suit,  the  injunction  while  in 
force  must  be  obeyed.*' 

The  injunction  which  was  the  basis  of  the  proceeding 
for  c(mtempt  was,  as  above  stilted,  merely  a  temporary 
order  restraining  a  continuing  trespass  during  the  pend- 
ency of  the  action  in  which  it  was  allowed.  That  the  dis- 
trict court  had  power  to  make  and  enforce  such  an  order 
cannot  be  succ(*ssfully  questioned,  t^haffcr  t\  Stull,  32 
Neb.  94;  Peterson  v,  Hopewell,  55  Neb.  670;  Pohlman  v. 
Evanyelieal  Lutheran  Trinity  Church,  60  Neb.  364;  Sills  v. 
(iooilyear,  80  Mo.  App.  128.  It  was  the  duty  of  the  plain- 
tiff while  the  order  was  in  force  to  obey  it.  One  violating 
such  an  order  does  so  at  his  peril.  In  Wilber  v.  Woolepj 
44  Neb.  739,  it  was  held : 

"A  party  is  not  punishable  for  contempt  of  court  for 
disregarding  a  void  ord(»r  of  injunction ;  but  when  an  in- 
junction is  legally  granted  in  a  case  where  the  court  has 
jurisdiction  of  the  subject-nuittter  and  of  the  partie.*?,  it 
must  be  respect^^l  until  set  aside  by  the  court  allowing  it, 
or  it  is  reversed  in  th(»  appellate  court  by  some  appropriate 
moile  of  direct  revii^w.  Where  one  knowingly  disobeys 
an  injunction  which  is  not  void,  he  is  liable  to  punishment 
for  cont(»mpt,  though  he  would  have  been  entitled  to  a 
vacaticm  of  the  order  upon  a  motion  to  dissolve,  or  upon  a 
trial  upon  the  merits  of  the  bill." 

It  is  further  claiuied  that  the  evidence  does  not  support 
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the  judgment.  An  examination  of  the  record  discloses 
that  we  are  not  at  liberty  to  examine  that  question.  What 
purports  to  he  the  bill  of  exceptions,  attached  to  the 
transcript  herein,  has  never  been  settled  and  allowed  by 
the  judge  before  whom  the  cause  was  tried.  Neither  is  it 
settled,  allowed  or  certified  to  by  the  clerk  of  the  district 
court  In  fact,  it  is  not  authenticated  in  any  manner 
known  to  the  law.  For  this  reason,  as  we  have  frequently 
held,  we  cannot  consider  it  Hogan  v.  O'Niel,  17  Neb. 
641 ;  Edwards  v.  Kearney^  13  Neb.  502 ;  Quick  v.  Sachssc, , 
.31  Neb.  312;  Murphy  v.  WaiTcrij  55  Neb.  215. 

The  only  question  left  for  our  determination  is  whetlier 
the  pleadings  are  sufficient  to  sustain  the  judgment.  The 
sufficiency  of  the  complaint,  which  is  in  the  nature  of  an 
affidavit,  has  not  been  challenged  in  any  manner  by  the 
plaintiff.  In  fact,  it  seems  to  be  conceded  on  this  branch 
of  the  case  that,  if  the  facts  stated  therein  were  true,  the 
plaintiff  was  rightly  adjudged  to  be  in  contempt  of  court. 
This  being  the  case,  nothing  remains  for  us  to  do  but  to 
affirm  the  judgment  of  the  district  court,  which  is  accord- 
ingly done. 

Affirmed. 


Albert  W.  Orites  v.  State  of  Nebraska. 

Filed  October  19,  1905.    No.  14,253. 

1.  Contempt:  Reyucw.  A  judgment  in  a  summary  proceeding  for  con- 
tempt in  facie  curiw,  where  no  complaint  is  filed,  no  evidence 
is  taken,  and  no  trial  had,  may  be  reviewed  on  the  record  made 
therein  without  the  filing  of  a  motion  for  a  new  trial. 

2. :  Presumptions.    Presumptions  and  Intendments  will  not  be 

indulged  in,  in  order  to  sustain  convictions  for  contempt  of 
court.     Hawes  v.  folate,  46  Neb.  149. 

8. :     Record.    The  record  in  such  a  case  must  show  forth  the 

facts  constituting  the  offense.  A  mere  recital  that  the  defendant 
is  guilty  of  contemptuous  and  insolent  behavior  toward  the  court, 
and  is  in  contempt  of  court,  where  the  record  of  the  proceedings 
does  not  warrant  such  recital,  is  a  mere  conclusion,  and  is  in- 
sufficient to  show  that  the  ofCense  was  in  fact  Qommitted. 
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Ebbob  to  the  district  court  for  Dawes  counly:  James  J. 
Habbington,  Judgb.    Reversed. 

Albert  W.  Orites,  pro  96. 

Norris  Broum^  Attorney  General,  and  W.  T.  Thompson, 
contra. 

Babnes,  J. 

The  plaintiflP  in  error,  Albert  W.  Crites^  while  engaged 
aB  counsel  for  the  defendants  in  the  trial  of  a  civil  action 
in  the  district  court  for  Dawes  county,  was  summarily  and 
without  trial  adjudged  to  be  guilty  of  a  contempt  of  court, 
alleged  to  have  been  committed  in  the  presence  of  the  pre- 
siding judge,  and  he  was  thereupon  sentenced  to  pay  a  fine 
of  flO  and  costs,  and  to  stand  committed  until  said  fine 
and  costs  were  paid.  A  stay  of  proceedings  was  denied 
him^  and  his  request  to  be  permitted  to  make  a  showing 
and  a  defense  in  said  proceeding  was  refused,  and  he  was 
thereui)on  committed  to,  and  confined  in,  the  common  jail 
of  the  county  until  he  obtained  an  order  from  this  court 
suspending  the  execution  of  his  said  sentence.  By  a  peti- 
tion in  error  he  now  asks  for  a  reversal  of  the  judgment 
thus  pronounced  against  him. 

The  state  contends,  at  the  outset  of  this  controversy,  that 
we  cannot  consider  the  errors  assigned  by  the  plaintlflf, 
because  no  motion  for  a  new  trial  was  filed  in  the  court 
below.  To  support  this  contention  the  attorney  general 
cites  Zimmerman  r.  Sfafr,  46  Neb.  18.  An  examination 
of  that  caKo  discloso^s  that  Zimmerman  was  tried  and  found 
guilty  of  a  constructive  contempt  of  court  for  the  viola- 
tion of  an  injunction  order  in  a  civil  case.  It  appears 
that  a  complaint  was  filed  therein;  that  witnesses  were 
examined  on  the  hearing,  and  a  regular  trial  was  had;  that 
on  error  to  this  court,  it  was  held  that  the  questions  aris- 
ing on  the  trial  were  the  only  ones  that  must  be  included 
in  a  motion  for  a  new  trial.     It  was  said  in  the  opinion : 
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"There  was  no  motion  for  new  trial  filed  in  this 
case,  hence  we  cannot  review  any  of  the  errors  assigned 
which  are  alleged  to  have  been  committed  during  the 
trial.'* 

The  contempt  in  that  case  was  committed  outside  of  the 
presence  of  the  court,  and  was  investigated  as  any  other 
complaint,  where  witnesses  are  examined  and  a  regular 
trial  had.  It  was  said  that  in  such  a  case  a  motion  for  a 
new  trial  must  be  filed,  directing  the  attention  of  the  dis- 
trict court  to  the  errors  claimed  to  have  been  committed 
during  the  trial,  but  it  is  fairly  inferable  from  the  whoh^ 
opinion  that  no  motion  for  a  new  trial  would  be  necessary 
to  raise  the  questions  pr(\Hented  by  the  record  in  a  case 
where  no  trial  was  ever  had.  It  appears  in  the  case  at  bar 
that  the  plaintiff  was  never  tried  for  the  alleged  contempt ; 
that  no  evidence  was  taken;  that  he  was  accorded  no  de- 
fense or  explanation,  and  that  judgment  was  thus  ^im- 
marily  pronounced  against  him;  and  it  would  seem  absurd 
to  hold  that  a  motion  for  a  new  trial  must  have  been  filed, 
when  there  was  no  trial  in  the  first  instance.  Again,  we 
have  held  that  no  motion  for  a  new  trial  is  necessary 
in  order  to  review  the  decision  of  the  district  court  upon 
an  application  for  a  liquor  license  and  the  case  at  bar 
is  one  quite  similar  in  principle.  So  we  have  no  hesitancy 
in  holding  that  the  qu(*sti()ns  presented  by  the  record  in  a 
case  like  this  may  be  reviewed  without  a  motion  for  a  new 
trial. 

We  come  now  to  consider  the  plaintiff's  contentions. 
It  appears  that  during  the  trial  of  a  civil  action  in  the 
district  court  for  Daw(^  county,  in  which  one  rToracc* 
Rrockway  was  plaintiff  and  Benjamin  F.  Pitman  and 
others  were  defendants,  and  in  which  Brockway  sought 
to  recover  a  certain  sum  of  money  from  defendants  therein 
im  account  of  the  alh^ir^d  wrongful  conversion  of  the  pro- 
ceeds of  a  ch(*ck,  which  it  was  claimed  was  left  with  some 
of  the  defendants  in  escrow,  and  in  which  the  defendant 
Pitman,  among  other  things,  alleged  as  his  defense  that 
he  had  sold  and  conveved  his  interest  in  a  certain  tract  of 
47 
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land  situatod  in  Dawes  county  for  the  amount  of  the  cbeck 
in  quoi^tion,  and  whilo  the  said  Pitman  was  testifying  in  his 
own  iM^ialf,  the  phnutiflF  in  error,  who  was  conducting  the 
examinaticm,  ]>roi)ound(Hl  to  said  Pitman  certain  ques- 
tions tending  to  establish  the  defense  of  some  of  his  clients, 
and  whil(»  so  examining  the  witness,  the  judgment  cora- 
l>lain(Ml  of  was  rendennl  against  him.  The  following  is  a 
eo])y  of  the  findin;j:s  on  which  the  sentence  was  pronounced : 
**The  siiid  Albert  W.  Crites  wfis  examining  the  defendant 
Hc^njamin  F.  Pitman  while  the  Siiid  Pitman  was  on  the 
witn(\ss  stand  as  a  witn(^«^,  and  in  open  court,  in  the 
]>ivs<»nce  of  the  jury,  the  court  advise«l  the  said  Albert 
W.  Crites  not  to  examine  the  witness  any  further  in  rela- 
tion to  certain  matters  as  shown  by  the  record;  that,  after 
the  court  had  advise<l  the  said  Albert  W.  Crites  not  to 
examine  the  witness  any  further  as  to  this  particular  mat- 
ter r(»f(rred  to  by  the  court,  the  said  Albert  W.  Crites, 
immediately,  in  strict  violation  of  the  order  of  the  court, 
again  asked  cert^iin  questions  in  relation  to  the  same 
nuitter.  Whereupon,  the  court  advised  counsel  again  not 
to  examine  any  further  as  to  the  mattt^r  referred  to  by 
the  court,  and  that  if  he  did  so  he  might  consider  him- 
self in  contempt  of  court;  that  counsel  then  advised  the 
court  in  words,  or  in  substance,  that  he  was  going  to  ask 
another  question  anyway;  that  the  attorney  did  tlien  im- 
mediately ask  another  question,  which  question  was  in 
strict  violation  of  the  order  of  the  court;  and  the  court, 
being  fully  adviscnl  in  the  premises,  finds  that  said  Albert 
W.  Crites  is  guilty  of  contemptuous  and  insolent  behavior 
toward  the  court  and  is  in  contempt  of  court,  and  that  said 
contc^mpt  and  the  contemptuous  and  insolent  behavior 
wa*s  commitUid  in  the  presence  of  the  coui«t  and  while 
the  court  was  in  open  session."  This  was  followed  by  the 
judgment  and  commitment  above  mentioned.  Subse- 
quently, the  court  refused  the  accused  time  in  which  to 
apply  for  a  writ  of  error,  and  adjudged  that  he  be  com- 
mitt>ed  to  jail,  which  was  accordingly  done,  w^here  he  re- 
mained for  a  little  more  than  twelve  houi-s,  and  until  an 
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order  of  supersedeas  was  obtained  from  the  chief  justice 
of  this  court.  The  plaintiff's  petition  contains  numerous 
assignments  of  error,  but  the  substance  of  his  contention 
is  that  the  judgment  of  the  trial  court  is  not  sustained  by 
sufficient  evidence,  or  in  fact  by  any  evidence;  that  the 
findings  do  not  support  the  judgment,  and  it  was  there- 
fore wrongfully  pronounced  and  should  be  reversed  and  set 
asida 

This  was  a  summary  proceeding  to  punish  an  alleged 
contempt  committed  in  the  presence  of  the  court  No 
written  charge  or  complaint  was  filed,  which  the  accused 
could  examine  and  attack,  and  no  evidence  was  taken  or 
submitted  to  establish  the  charge,  which  the  accused  could 
<-ombat  or  explain.  In  such  a  case  it  is  absolutely  neces- 
sary for  the  preservation  of  the  liberties  of  the  citizen 
that,  in  recording  the  conviction,  the  court  shall  state  the 
facts  showing  the  contempt  charged.  It  is  not  sufficient 
to  state  in  a  general  way  the  conclusions  of  fact  on  which 
the  conviction  is  based.  The  facts  themselves  must  be 
stated,  from  which  the  reviewing  court  can  see  that  the  ulti- 
mate fact  of  guilt  is  properly  and  justly  found.  The  find- 
ings of  the  court  fail  to  meet  this  reciuirement.  The  record 
contains  a  bill  of  exceptions  setting  forth  the  procecnling 
in  which  the  plaintiff  was  adjudged  guilty  of  contempt. 
This  does  not  aid  the  findings  or  supply  such  facts  as 
should  be  contained  therein.  On  the  contrary,  it  would 
seem  that  the  questions  proi)ouuded  by  the  plaintiff  were 
competent  and  proper,  and  well  calculated  to  establish 
the  defense  which  he  had  interposed  for  his  clients;  and 
it  does  not  appear  that  his  demeanor  to  the  court  was 
in  any  way  disrespectful,  or  that  his  conduct  was  con- 
tumacious or  offensive.  No  intendments  or  presumptions 
can  be  indulged  in  to  sustain  the  judgment  of  the  trial 
court  in  a  contempt  procc^^ding.  Such  a  proceeding  is 
criminal  in  its  nature,  and  the  rules  governing  criminal 
proceedings  are  applicable  thereto.  Boyd  v.  Siate^  19  Neb. 
128;  Beckett  v.  State^  49  Neb.  210;  Zimmerman  v.  State, 
supra,  Hawea  v.  State,  46  Neb.  149,     In  Hawthorne  v. 
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State^  45  Neb.  874,  we  cited  Batchchlcr  v.  Moore,  42  Cal. 
412,  and  quoted  from  the  opiuion  therein  as  follows : 

"The  power  of  a  court  to  punish  for  an  alleged  contempt 
of  its  authority,  though  undoubted,  is  in  its  nature  arbi- 
trary, and  its  exercise  is  not  to  be  upheld,  except  under  the 
circumstances  and  the  manner  prescribed  by  law.  It  is  es- 
sential to  the  validity  of  proceedings  in  contempt,  sub- 
jwting  a  party  to  a  fine  and  imprisonment,  that  they 
show  a  case  in  point  of  jurisdiction  within  the  provisions 
of  the  law,  by  which  such  proceedings  are  authorized, 
for  mere  presumptions  and  intendments  are  not  to  be  in- 
dulged in  their  support." 

In  Ogden  v.  State,  3  Neb.  (Unof.)  886,  it  was  expressly 
held  that  the  record  must  show  forth  the  facts  constituting 
the  offense;  that  a  recital  that  the  accused  did  address 
insulting  and  menacing  language  to  the  court  is  a  state- 
ment of  a  mere  conclusion ;  that  the  language  itself  must 
be  set  out,  so  that  the  reviewing  court  may  see  that  it  is 
contemptuous ;  and  that  the  record  of  a  conviction  of  con- 
tempt in  facie  curiw  is  insufllcient,  unless  it  thus  shows 
that  the  offense  was  committed. 

According  to  the  rule  announced  above,  the  record  in 
this  case  is  defective,  and  does  not  sustain  the  judgment 
complained  of. 

It  follows  that  the  judgment  of  the  district  court  must 
be,  and  it  is,  therefore, 

Bevbbsed. 


Nbls  T.  Quist  v.  American  Bonding  &  Trust  Company 

ET  AL. 
FttED  OcTOBEB  19,  1905.    No.  13,947. 

1.  Liquor   License  Bond:   Action:    Pleadinc.     A    petition   against  a 

surety  upon  a  liquor  license  bond  that  does  not  allege  the  grant- 
ing or  issuance  of  a  license  does  not  state  a  cause  of  action. 

2.  Evidence  examined,  and   held  sufficient  to  require  the  sufomlssiim 

of  the  question  of  conspiracy  to  the  jury. 
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Error  to  the  district  court  for  Dawson  county :  Bruno 
O.  HosTETiiER,  Judge.    Reversed  in  part, 

H.  D.  Rheaj  for  plaintiff  in  error. 

J.  B.  Strode  and  Warrington  &  Stewart,  contra. 

Ambs,  C. 

This  i9  an  action  to  recover  damages  against  retail  liquor 
dealers  and  the  defendant  bonding  company,  as  their 
surety.  The  petition  alleges  that  in  May,  1902,  Hutton 
and  Berger  were  applicants  to  the  board  of  trustees  of  the 
village  of  Gothenburg  for  a  license  to  sell  liquors  for  the 
then  ensuing  year,  and  that  their  application  was  accom- 
panied by  a  bond  in  the  form  prescribed  by  the  statute, 
which  was  executed  by  them  and  the  surety,  and  by  them 
delivered  to  the  village  authorities.  There  is  no  allega- 
tion that  the  bond  was  accepted  by  the  trustees  or  that  a 
license  was  granted  or  issued,  although  the  petition  con- 
t^iins  what  purports  to  be  a  copy  of  the  instrument  upon 
which  are  indorsements  from  which,  if  true,  these  facts 
might  be  inferred.  The  bonding  company  filed  a  sepa- 
rate answer,  admitting  the  execution  of  the  bond  and  its 
corporate  character  and  authority  to  do  business  in  the 
state,  but  denying  generally  every  other  allegation  in  the 
pleading,  including,  of  course,  the  delivery  of  the  bond 
and  the  authenticity  of  the  indorsements.  At  the  begin- 
ning of  the  trial  the  company  objected,  separately,  that 
the  petition  does  not  state  a  cause  of  action  against  it,  and 
at  the  conclusion  of  the  trial  there  was  a  motion  for  a 
peremptory  instruction  of  a  verdict  in  favor  of  all  tlie  de- 
fendants, which  the  court  granted,  and  upon  a  return  of 
the  verdict  judgment  was  entered  accordingly.  The  in- 
strument in  question  was  not  offered  in  evidence,  nor  was 
there  any  proof  offered  of  its  delivery  to  or  acceptance 
by  the  village  authorities  or  of  the  granting  or  issuance  of  a 
license.  As  to  the  bonding  company  the  instruction  and 
subsequent  proceedings  were  therefore  clearly  right. 
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It  is  not  disputed  that  the  defendants  Button  and  Berger 
were  engaged  during  all  the  then  ensuing  year  in  the  busi- 
nt«s  of  liquor  saloon-kec^pers  in  the  village,  and  it  is  alleged 
in  the  petition  that  in  April,  1903,  while  they  were  so  en- 
gaged, th(»y  entered  into  a  conspiracy  with  Prank  Driscol, 
George  ilcAully  and  George  Wilkinson  unlawfully  and 
wrongfully  to  a*ssault  and  beat  the  plaintiff  and  that  pur- 
suant to  said  conspiracy,  and  to  the  end  that  the  thre<^ 
last  narae<l  persons  might  be  excited  to  commit  the  wrong 
intended,  ITutton  and  l)(Tger  sold  and  gave  them  intoxicat- 
ing liquors,  and  that  while  under  the  influence  of  said 
liquors  they  did  commit  an  assault  and  battery  nipon  the 
])laintiflf,  to  nn^over  damages  for  which  this  action  was 
brought.  It  is  not  disputed  that  there  was  a  violent  and 
un]>rovoked  assault  by  the  three  persons  named  upon  the 
plaintiff  and  one  George  Anderson  while  the  two  latter 
were  pc^acefully  walking  along  the  highway.  The  two  were 
attacked  simultaneously,  but  the  plaintiff  was  struck  by 
Driscol  only,  while  Andrews  was  assaulted  by  McAully 
and  AV^ilkinson.  There  is  evidence  that  the  two  latter 
were  seen  drinking  in  the  saloon  of,  and  holding  whispered 
conversations  with,  Ilutton  and  Kerger  shortly  before  the 
commission  of  the  WTongful  act,  and  evidence  tending  to 
show  that  Driscol  was  intoxicated,  and  that  the  motive 
and  object  of  the  conspiracy,  if  there  was  one,  were  to 
compel  the  withdrawal  of  a  remonstrance  against  the 
granting  of  a  liquor  license  to  Ilutton  and  Berger  for  the 
then  ensuing  year,  or  to  be  revenged  for  the  making  of 
such  remonstrance.  Assuming  that  there  was  a  con- 
spiracy, Driscol  may,  if  not  a  party  to  it,  have  been  its 
instrument  for  the  perpetration  of  the  wrong  complained 
of,  and  his  principals  liable  for  his  conduct.  We  think 
these  facts  are  such  as  required  the  question  of  con- 
spiracy between  Ilutton  and  Berger  and  the  parties  com- 
mitting the  assault  to  be  submitted  to  the  jury,  and  that 
tli(*  verdict  and  judgment  in  their  behalf  is  therefore  er- 
roneous. 

It  is  recommended  that  the  judgment  as  to  the  Araeri- 
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can  Bonding  and  Trust  Company  be  aftirmed,  but  as  to  the 
defendants  Hutton  and  Berger  it  be  reversed  and  a  new 
trial  granted. 

Lbtton  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  orderinl  that  the  judgment  as  to  the  Ameri- 
can Bonding  &  Trust  Company  be  affirmed,  but  as  to  the 
defendants  Hutton  and  Berger  it  be  reversed  and  a  new 
trial  granted. 

Judg:sient  accordingly. 


Arthur  T.  Gallaway  et  al.,  appellants,  v.  Rochester 
Loan  and  Banking  Company  et  al.,  appellees. 

Filed  Octobeb  19,  1905.    No.  13,940. 

Judgment:  Recordinq.  Delay  In  entering  on  the  records  of  the  dis- 
trict court  a  judgment  pronounced  In  open  court  will  not  Inval- 
idate the  judgment  in  the  absence  of  a  fraud  perpetrated  by 
such   delay. 

Appeal  from  the  district  court  for  Antelope  county: 
John  F.  Boyd,  Judge.    Affirmed. 

W.  Y.  Allen,  E.  D.  Kilbonrn  and  Powers  &  Hays,  for  ap- 
pellants. 

A£.  F.  Harrington,  N.  D.  Jackson  and  8.  D.  Tlwrnton, 
contra. 

Oldham,  C. 

This  is  an  action  by  the  plaintiffs,  who  were  the  former 
owners  of  a  niimhor  of  tracts  of  real  estate  in  Antelope 
county,  to  oxpunji^e  a  journal  entry  confirming  the  sale 
of  these  lands  in  a  foreclosure  procee<linj?  in  the  district 
court  for  Antelope  county,  and  for  permission  to  redeem 
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from  the  mortgage.  The  defendants  are  the  purchasers  at 
the  mortgage  sale  and  their  vendees.  There  was  a  trial 
of  the  issues  to  the  court  and  judgment  in  favor  of  the  de- 
fendants. To  reverse  this  judgment,  plaintiffs  have  ap- 
pealed to  this  court. 

From  an  unnecessarily  voluminous  record  we  have 
gleaned  the  following  abridged  statement  of  the  facts  and 
issues  involved  in  the  controversy:  On  and  prior. to  the 
first  day  of  August,  1896,  the  plaintiffs  in  this  cause  of 
action  were  the  owners  in  fee  of  the  lands  in  controversy 
and  other  lands  in  Antelope  county,  all  of  which  were 
subject  to  a  first  mortgage  to  Henry  L.  Pratt.  '  The  lands 
in  controversy  were  also  subject  to  a  second  mortgage  to 
the  Rochester  Loan  and  Banking  Company.  On  the  date 
above  mentioned,  Henry  L.  Pratt,  as  plaintiff,  brought  an 
action  in  the  district  court  for  Antelope  county  to  foreclose 
his  mortgage  on  the  lands  now  in  controversy  and  the  other 
lands,  and  the  Rochester  Loan  and  Banking  Company  and 
the  plaintiffs  herein  were  made  parties  defendant  to  that 
cause  of  action.'  The  plaintiffs  appeiired  and  answered, 
claiming  to  be  the  owners  of  the  lands.  The  Rochester 
Loan  and  Banking  Company  appeared  and  filed  a  cross- 
petition  on  its  second  mortgage.  On  the  20th  of  Novem- 
ber, 1896,  a  decree  was  entered  in  favor  of  tlie  plaintiff, 
Henry  L.  Pratt,  for  the  sum  of  f  14,400,  and  ordering  a 
sale  of  the  property.  On  the  4th  day  of  October,  1897, 
the  property  involved  in  this  controversy  was  purchased 
at  the  sheriff's  sale  under  the  Pratt  decree  by  the  Roches- 
ter Loan  and  Banking  Company  for  the  sum  of  f8,800. 
The  plaintiffs  herein  objected  to  the  sale,  but  their  ob- 
jections were  overruled  and  the  sale  was  confirmed,  as 
appears  fi-om  the  records  of  the  court,  on  the  11th  day  of 
November,  1897.  An  appeal  was  taken  fr(Mn  this  order 
of  confirmation  to  the  supreme  court  and  was  docketed 
for  hearing,  and  the  order  of  confirmation  of  the  district 
court  was  affirmed  in  this  court  on  the  5th  day  of  October, 
1898,  under  the  following  stipulation:  "Whereas  an  order 
of  confirmation  was  entenni  in  the  district  court  for  Ante- 
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lope  county,  Nebraska,  in  the  above  entitled  cause,  con- 
firming the. sale  of  the  following  described  real  estate,  to 
wit :  ( Here  follows  a  description  of  the  lands. )  And  where- 
as the  defendants,  William  C.  Gallaway,  Mary  K.  Galla- 
way,  Arthur  T.  Gallaway  and  Emmett  E.  Gallaway,  ap- 
pealed from  said  order  of  confirmation  to  the  supreme  court 
of  Nebraska,  where  such  appeal  is  now  pending.  And 
whereas  said  appellants,  William  C.  Gallaway,  Mary  R. 
Gallaway,  Arthur  T.  Gallaway  and  Emmett  E.  Gallaway, 
do  not  wish  to  prosecute  said  appeal.  Now,  therefore, 
said  appellants  hereby  consent  and  request  that  a  final 
order  be  entered  in  this  case  aflfirming  the  judgment  and 
decree  of  the  district  court  for  the  said  Antelope  county, 
Nebraska,  and  directing  the  present  sheriff  of  Antelope 
county,  Nebraska,  to  execute  to  the.  purchaser  of  the  afore 
said  real  estate  dee<ls  for  the  same  and  an  order  of  dis 
tribution.  Arthur  T.  Gallaway,  Emmett  E.  Gallaway. 
William  C.  Gallaway,  Mary  B.  Gallaway,  by  E.  D.  Kil 
bourn,  their  Att'y.^' 

Under  this  stipulation  the  decree  was  affirmed  in  this 
court,  and  a  mandate*  was  returned  to  the  clerk  of  the  dis- 
trict court  for  Antelope  county  and  entered  upon  the  rec- 
ords of  said  court.  After  this  mandate  was  issued,  the 
sheriff  executed  a  deed  to  the  lands  in  dispute  to  the 
Rochester  Loan  and  Banking  Comi)any  and  distributed 
the  purchase  price  as  directed  in  the  decree  of  confirma- 
tion. A  portion  of  these  lands  was  subsequently  con- 
veyed by  the  Rochester  Loan  and  Banking  Company  to 
defendant  Gilman  for  the  sum  of  ?1 1,000,  who,  relying 
on  his  record  title,  erected  improvements  thereon  in  the 
sum  of  about  f30,000,  prior  to  the  institution  of  this  suit. 

The  reason  urged  by  the  plaintiffs  for  expunging  the 
journal  entry  showing  the  confirmation  of  the  sale  by  the 
district  court  is  that  the  decree  confirming  the  sale  was, 
in  fact,  entered  by  the  judge  of  said  court  after  the  11th 
day  of  November,  1897,  and  outside  of  Antelope  county. 
The  evidence  relied  upon  to  sustain  this  contention  is  a 
showing  that,  when  the  objections  to  the  confirmation  of 
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the  sale  filed  by  the  present  plaintiffs  had  been  overruled, 
it  was  discovered  that  the  defendant  Rochester  Loan  and 
Banking   Company   had   given    the   sheriff   of   Antelope 
county  an  uncertified  check  on  a  foreign  bank  to  cover  its 
bid,  and  that  as  there  was  some  doubt  as  whether  the 
check  would  be  honored  or  not^  it  was  agreed  by  all  the 
parties  that  the  decree  should  not  be  formally  entered 
until  the  sheriff  had  time  to  collect  his  money  on  the 
check.     It  is  fair  to  say  this  was  talked  of  among  the 
attorneys  representing  the  different  parties  to  the  action, 
and  that  there  was  an  understanding  among  them  that 
unless  the  check  proved  genuine  the  sale  might  be  set 
aside  to  protect  the  sheriff.     The  check,  however,  proved 
to  be  genuine,  and  the  sheriff  received  the  money  on  the 
bid.    A  decree  was  accordingly  prepared  by  counsel  for 
Pratt,  the  Rochester  Loan  and  Banking  Company,  and 
the  defendants  Gallaway,  who  are  the  present  plaintiffs. 
This  decree  was  sent  to  the  district  judge,  who  had  gone  to 
a  neighboring  county  during  a  recess  of  the  court,  and  was 
there  signed  by  him  and  returned  to  be  formally  entered 
of  record  at  the  adjourned  sitting  of  the  Antelope  county 
district  court,  on  December  2,  1897.     The  decree  was  en- 
tered of  the  date  November  11,  1897,  and  it  gave  the  de- 
fendants, who  are  the  present  plaintiffs,  40  days  from  the 
final  adjournment  of  the  court  to  pi*epare  and  settle  a  bill 
of  exceptions,  and  20  days  to  file  a  supersedeas  bond.    As 
before  stated,  the  present  plaintiffs  availed  themselves  of 
the  leave  given  in  this  decree,  filed  a  supersedeas  bond 
within  20  days  of  the  final  adjournment  of  the  court,  and 
perfected  an  appeal  from  the  order  of  confirmation,  which 
was  subsequently  affirmed  under  the  stipulation  before  set 
out.     In  the  supersedeas  bond  executed  by  them  in  this 
appeal  they  recited  that  a  decree  of  foreclosure  of  the 
premises  had  been  entered  in  the  district  court  on  the  11th 
day  of  November,  1897.     It  appeared  from  the  positive 
testimony  of  Judge  Robertson,  who  represented  Mr.  Pratt, 
and  of  Judge  Jackson  and  Mr.  S.  D.  Thornton,  who  repre- 
sented the  Rochester  Loan  and  Banking  Company,  all  of 
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whom  were  present  when  the  decree  was  entered,  that 
the  trial  judge  announced  in  open  court  his  unequivocal 
decree  confirming  the  sale  when  the  objections  to  the  con- 
firmation were  overruled.  The  trial  court  in  the  instant 
case  found  such  to  be  the  fact,  and  we  think  that  such  find- 
ing is  sustained  by  a  clear  preponderance  of  the  eviden(!e. 

It  is  well  settled  in  this  jurisdiction  that  mere  delay  in 
extending  the  journal  entry  of  a  judgment  on  the  records 
of  the  court  in  which  it  is  entered  does  not  affect  the 
validity  of  the  judgment,  when  no  fraud  is  perpetrated 
ui)on  the  parties  to  the  judgment  or  their  privies  by  reason 
of  such  delay.  Slater  v.  Sldrving,  45  Neb.  594.  In  the  case 
at  bar  there  was  no  unreasonable  delay  in  entering  the 
judgment  of  record.  It  was  done  before  the  final  ad- 
journment of  the  term,  and  the  present  plaintiffs  had  all 
their  rights  protect^Mi  in  such  judgment,  so  that  they  might 
have  directly  attacked  it  for  any  irregularity  in  their  ap- 
peal to  this  court.  Instead  of  doing  so  they  stipulated 
here  to  have  the  judgment  of  the  district  court  affirme<l, 
and  to  direct  the  issuance  of  the  sheriff's  deed.  This 
stipulation  w^as  entered  into  with  plaintiff  Pratt  in  the 
foreclosure  proceedings  in  part  consideration  for  his  per- 
mitting the  Gallaways  to  redeem  certain  other  lands  cov- 
ered by  his  mortgage.  Having  aided  in  procuring  a 
confirmation  of  the  sale  on  which  the  present  defendants' 
rights  depend,  they  cannot,  either  in  equity  or  in  con- 
science, as  against  those  claiming  under  such  judgment, 
now  be  heard  to  say  that  the  judgment  is  void. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Letton  and  Ames,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Habgseavbs  Brothebs  v.  Walter  W.  Hackney,  TRUsnix. 

FiLBD  OcTcyfiER  19,  1905.    No.  14.257. 

1.  Sridence  examined,  and  held  sufficient  to  sua  tain  the  Judgment 

2.  Inatructiona  ejcamincd,  and  held  not  prejudicial. 

Error  to  the  district  court  for  Lancaster  county:  Lin- 
coln Frost,  Judge.    Affirmed. 

Tibhets  d  Andcrnon,  for  plaintiflF  in  error. 

John  S.  Bishop  and  Moclcett  d  Poll',  contra. 

Oldham,  C 

This  was  an  action  by  the  trustee  in  bankruptcy  of 
Julius  M.  Erlenborn  to  recover  from  the  defendants  in 
the  court  below  the  amount  of  an  alleged  preference  re- 
ceived by  them  as  cnnlitors  of  the  bankrupt.  There  w^as 
a  trial  of  the  issues  to  a  jury  in  the  court  below,  a  verdict 
for  the  plaintiff,  and  judgment  on  the  verdict.  To  reversi^ 
this  judgment  defendants  bring  error  to  this  court 

This  case,  with  the  companion  case  of  Hackney  v.  Ray- 
inond  Brothers  Clarke  Company,  involving  the  same  is- 
sues, has  bec^n  thn^  times  before  this  court  for  considera- 
tion. The  facts  involved  in  the  controversy  have  been 
fully  stated  and  discussed  in  each  of  the  former  opinions, 
which  will  render  a  further  statement  unnecessary.  The 
instant  case  was  first  considered  in  an  unofficial  opinion 
by  Hastings,  C,  report(Ml  as  Hackney  v.  Hargrcav>es  Bros.. 
3  Neb.  (Unof.)  670.  In  tliat  opinion  a  judgment  in  favor 
of  the  defendants  in  the  court  below  was  reverst^  for  an 
error  of  the  trial  court  in  its  instructions  to  the  jury 
on  the  question  of  pi'eference.  It  was  thei'e  held,  in  sub 
stance,  that,  under  the  facts  and  circumstances  surround- 
ing the  transfer  of  the  account  of  Erlenborn  to  Ketter 
ing,  the  assumption  of  such  account  by  Kettering  as  part 
of  the  purchase  price  of  Erlenborn's  stock  of  goods,  with 
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the  knowledge  of  the  defendants  that  it  was  »o  intended, 
amounted  to  a  preference  in  violation  of  the  naticmal 
bankruptcy  law,  if  the  defendants  knew  or  had  reason  to 
believe  that  such  transaction  would  result  in  a  preference 
to  them  over  other  creditors  of  Ertenbom  of  the  same 
class.  The  companion  case  of  Hackney  v.  Raymond  Bros. 
Clarke  Co.  was  later  considered  by  this  court  in  an  opin- 
ion delivered  by  Pound,  C,  and  reported  in  68  Neb.  624. 
In  this  case  a  judgment  in  favor  of  Raymond  Brothers 
in  the  court  below  was  recommended  for  aflSrmance,  it 
being  held  in  that  opinion,  in  substance,  that  whether  or 
not  the  sale  of  the  account  of  Erlenbom  to  Kettering  was, 
under  the  evidence,  a  sale  of  an  account  against  a  bank- 
rupt, made  in  the  ordinary  course  of  business  by  the 
creditor,  was  a  question  of  fact  to  be  determined  by  the 
jury,  and  it  w^as  also  held  that  it  was  not  error  for  the 
trial  court  to  exclude  the  schedule  of  liabilities  filed  by 
Erlenbom  in  the  bankruptcy  proceedings.  Motions  for 
rehearing  were  filed  in  each  of  the  above  causes.  The  two 
motions  were  considered  together,  and  an  exhaustive  opin- 
ion, which  went  into  every  material  fact  in  the  contro- 
versy, was  delivered  by  Holcomb,  C.  J.,  and  is  reported  in 
68  Neb.  633.  In  this  latter  opinion,  the  opinion  of  Hast- 
ings, C,  supra,  was  adhered  to,  and  the  opinion  of  Pound, 
C,  mpraj  so  far  as  in  conflict  therewith,  was  vacated  and 
set  aside,  it  being  held  that,  the  transfer  of  the  account  in 
the  manner  detailed  by  the  testimony  was  not  a  sale  of 
the  account  of  the  debtor  in  the  ordinary  course  of  trade, 
and  it  was  further  held,  specifically,  that  it  was  error  for 
the  trial  court  to  exclude  from  the  evidence  the  schedule 
filed  in  the  bankruptcy  proceedings. 

The  first  question  called  to  our  attention  is  that  the  evi- 
dence is  not  Hufficimt  to  sustain  the  judgment  An  ex- 
amination of  the  tostinu>ny  shows  facts  and  ciiTumstance:^ 
to  have  exist(\'l  sufficient  to  have  placed  an  ordinarily 
prudent  man  on  inquiry  as  to  the  financial  condition  of 
Erlenbom  at  the  time  the  preference  was  accepted. 

The  next  objection  called  to  our  attention  is  as  to  th? 


V 
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allo{?od  error  of  the  trial  coml  in  giving  the  concluding 
sentonce  of  paragraph  8  of  the  iiastructions  on  its  own 
motion.  The  portion  of  tlie  instructions  obje(*ted  to  must 
be  read  in  connection  with  the  entire  instruction,  as  well 
as  the  preceding  instruction  to  which  it  relates.  These 
instructions  are  as  follows: 

"(7)  If  vou  shall  det<Tmine  from  the  evidence  that 
Erlenbom  January  15,  1900,  was  insolent,  and  conse- 
quently that  a  preforonco  was  obtained  by  the  defendants, 
then,  before  the  plaintiff  can  recover  herein,  it  will  be 
mnesKury  for  him  to  prove  by  a  preponderance  of  the  evi- 
dence that  the  defendants  at  the  time  of  the  making  of 
said  transfer  to  Kettering  and  tlie  payment  by  him  of  de- 
fendants' claim  to  tlie  amount  of  f675  had  reasonable 
cause  to  believe  a  preference  was  thereby  intende<l. 

"(8)  Therefore,  before  finding  against  the  defendants, 
it  is  n(K*(»ssary  for  you  to  conclude  from  the  evidence  that 
they,  or  A.  E.  Hargreaves  acting  for  them,  had  roasonabh* 
cause  to  believe  that  a  preference  was  intended.  On  this 
point  you  are  instructed  that  a  cnMlitor  is  not  charge<l 
with  knowledge  of  liis  debtor's  financial  condition  from  the 
mere  nonpayment  of  his  debt,  or  from  circumstances  which 
giv(»  rise  to  mere  suspicion  in  his  mind  of  possible  in- 
solv(»ncy ;  nor  is  it  essential  that  the  creditor  should  have 
actual  knowledge  of  or  belief  in  his  debtor's  insolvency, 
but  tliat  he  should  have  reasonable  cause  to  believe  his 
d(*btor  to  be  insolvent.  He  has  reasonable  cause  so  to  be- 
lieve if  facts  and  circumstances  with  respect  to  the  debtor's 
financial  condition  are  brought  home  to  him,  such  as  would 
put  an  ordinarily  prudent  man  upon  inquiry,  for  he  is 
charged  with  knowledge  of  the  facts  which  such  inquiry 
should  reasonably  be  expected  to  disclose;  or  if  he  has 
knowledge  of  facts  and  circumstiinces  which  would  cause 
a  I'easouably  prudent  man  so  to  believe.  \Miile  construct- 
ive notice  is  suflScient  ground  for  such  belief,  yet  the  cir- 
cumstances upon  which  such  notice  is  predicated  must  be 
of  a  charact(n'  to  induce  belief  as  distinguished  from  mere 
suspicion.     Transactions  not  in  the  usual  course  of  trade 
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or  of  the  accustomed  dealings  hetirecn  the  parties  are  no- 
tice of  -probable  wrong,  and  the  arditor  is  thereby  put  on 
inquiry^  and  is  chargeable  with  all  such  inquiry  would  have 
produced.^' 

It  is  the  italicisHl  portion  of  the  instruction  that  is  ob- 
jected to,  and  it  is  urged  that  this  portion  of  the  instruc- 
tion assumes  that  the  transfer  of  the  account  was  not  made 
in  the  ordinary  course  of  business.  This  conclusion  is 
fully  justified  and,  unless  the  evidence  is  so  clear  and  con- 
vincing on  this  point  that  no  other  finding  could  be  sup- 
ported, the  objection  is  wc^ll  taken.  On  this  point,  how- 
ever, it  was  held  in  the  opinion  by  Hor.c^OMB,  O.  J.,  supra, 
that  "the  trial  court  eiTed  in  submitting  to  the  jury  the 
question  of  whether  the  transactions  between  Kettering 
and  Erlenborn  and  the  defendants  w(Te  or  were  not  bona 
fi^e  sales  of  accounts,  or  whether  they  were  entered  into 
with  the  view  of  securing  a  preference  in  violation  of  the 
bankruptcy  law."  In  vicAV  of  this  holding  the  court  was 
justified  in  declaring  as  a  matter  of  law  that  the  transac- 
tion was  "not  in  the  usual  course  of  trade,  or  of  the  accus- 
tomed dealings  betwecm  tlie  partic^s."  We  are  therefore 
of  opinion  that,  under  the  peculiar  conditions  surrounding* 
this  transaction,  the  instructions,  as  a  whole,  were  rather 
favorable  than  otherwise  to  defendants'  theory  of  the  case. 

We  are  asked  to  review  the  holding  in  our  last  opinion 
as  to  the  admission  of  the  schedule  filed  in  the  bankruptcy 
proceedings.  This  question  was  fully  discussed  in  the 
former  opinion  between  these  same  parties,  and  we  sc»e  no 
reason  to  reexamine  it. 

As  these  are  the  only  questions  properly  called  to  our 
attention  we  recommend  that  the  judgment  of  the  district 
court  be  aflSrmed. 

Letton  and  Ames,  CO.,  concur. 

By  the  Court :  For  the  re<nsons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Pbteb  Koslowski  et  al.  v.  David  M.  Newman,  Admin- 

istbatoe. 

Filed  Ootobeb  19,  1905.    No.  13,912. 

Administrator:  Posskssion  of  Real  Estate.  An  administrator  is  not 
entitled  to  the  possession  of  property  of  which  the  decedent  whose 
estate  he  represents  died  possessed,  as  against  a  defendant  who 
shows  that  he  is  the  equitable  owner  thereof.  In  the  absence  of 
proof  that  there  are  creditors  of  the  estate  whose  equitable  claims 
to  the  property  take  precedence  over  that  of  the  defendant* 

Error  to  the  district  court  for  Platte  county:  Conrad 
HOLLENniX'K,  JuDOi:.    lieccrscd. 

A.  M.  Post  and  Whitmoycr  &  Oondringj  tor  plaintiffs  in 
error. 

McAllister  &  Cornelius  and  J.  J.  Svlliran,  contra, 

DUFFIE,  C. 

David  M.  Newman,  as  adnnnistrator  of  the  estate  of 
Frank  Mercek,  deceased,  brought  this  action  against  Peter 
Koslowski  and  Mary,  his  wife,  to  recover  from  them  money 
and  the  value  of  certain  chattel  property  of  which  the  said 
Mercek  died  seized,  and  which  was  thereafter  converted 
by  the  pUiintifTs  in  error.  The  plaintiffs  in  error  filed 
a  joint  answer,  in  which  they  allege  title  to  the  money 
and  property  in  controversy  by  virtue  of  an  agreement 
with  the  dweased,  a  cojn-  of  wliich  is  as  follows:  "This 
agrwment  entertnl  into  this  28th  day  of  September,  A.  D. 
1901,  between  Peter  Koslowski,  of  Duncan,  Nebraska, 
party  of  the  first  part,  and  Frank  Mercek,  of  Duncan, 
Nebraska,  party  of  tht^  second  part,  witnesseth  that  said 
party  of  the  first  part  h(»n4)y  agrees  to  care  for,  support 
and  maintain  during  his  life  the  said  party  of  the  second 
part,  providing  him  with  wholesome  and  necessary  food, 
and  to  also  provide  him  with  a  suitable  bed  and  bedding, 
and,  should  his  resources  not  be  sufficient,  the  said  party  of 
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the  first  part  shall  provide  him  with  suitable  and  neces- 
sary clothing;  the  intention  of  this  agreement  being  to 
provide  said  party  of  the  second  part  a  home  during 
the  remainder  of  his  lifetime.  The  said  party  of  the  second 
part  hereby  agrees,  in  consideration  of  the  provisions 
above  enumerated,  that  at  the  time  of  his  death  all  of  his 
property,  both  real  and  personal,  and  of  which  he  dies 
seized,  shall  descend  to  and  belong  to  said  Peter  Koslow- 
ski,  the  said  party  of  the  first  part  hereto,  free  and  ex- 
empt from  any  claim  from  any  of  the  heirs  of  said  party 
of  the  second  part;  and  for  this  purpose  this  agreement 
shall  act  as  a  last  will  and  testament  of  the  said  party  of 
the  second  part.  This  agreement  shall  be  binding  upon 
the  heirs,  executors  and  administrators  of  the  parties  to 
tills  agreement.  Witness  the  hands  of  the  parties  hereto 
on  the  day  first  above  \n*itten.  Peter  Koslowski,  Frank  ' 
Mercek,  his  (X)  mark,  Mary  Koslowski.  Witness,  Q.  W. 
Phillips.'' 

It  is  also  alleged  in  the  answer  that,  pursuant  to  said 
agreement,  Peter  Koslowski  continuously  from  the  date 
thereof  until  the  death  of  Mercek  on  February  7, 1904,  pro- 
vided a  home  for,  and  in  all  respects  maintained  and  sup- 
ported, the  said  Mercek,  and  fully  kept  and  performed 
all  the  conditions  of  said  agreement  on  his  part  to  be 
kept  and  performed,  and  that  said  Mercek  was  at  the 
date  of  his  death  possessed  of  money  to  the  amount  of 
f317.52,  and  no  more,  and  of  personal  property  of  the 
value  of  19.60,  and  no  more;  that  upon  the  death  of  said 
Mercek  plaintiff  in  error,  Peter  Koslowski,  took  possession 
of  said  money  and  property,  and  claims  to  own  and  hold 
the  same  under  and  by  virtue  of  the  agreement  afore- 
said. It  is  further  alleged  that  Peter  Koslowski,  from 
the  money  so  received  by  him,  paid  the  necessary  funeral 
expenses  of  said  Mercek  and  for  certain  church  services 
requested  by  said  deceased,  in  all  $93.  The  answer  con- 
cludes with  a  prayer  that  the  title  of  the  said  Peter 
Koslowski  in  and  to  said  money  and  property  be  quieted 
and  confirmed,  and  for  general  relict    A  reply  wa«  filed, 
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admitting  the  execution  of  the  agreement  above  set  forth 
and  performance  therei)f  by  the  said  Peter  Koslowski,  but 
charging  that  said  agreement  was  procured  by  plaint itTs 
in  error  by  means  of  fraud  and  undue  influence  over  said 
Mercek,  and  that  he  was,  at  the  date  thereof,  mentally  en- 
feebled by  senile  demi^ntia,  and  wholly  lacking  in  the  ca- 
pacity to  contract.  At  the  conclusion  of  the  evidence  the 
court  instructed  the  jury  tliat  the  contract  with  Peter 
Koslowski,  given  in  evidence  by  the  defendants  below 
and  under  which  they  claim  title  to  all  the  personal  prop- 
erty of  the  deceased,  was  not  available  as  a  defense  as 
against  the  claim  of  the  administrator,  and  that  they 
should  therefore  return  a  verdict  for  tlie  plaintiff  for, the 
value  of  the  money  and  property  that  the  d(*f(*ndants  had 
reduced  to  their  possession  and  converted  to  their  own  use. 
The  jury  returned  a  verdict  in  favor  of  the  administrator 
in  the  sum  of  f851,  and  a  motion  for  a  new  trial  being 
filed,  the  court  overnilcHl  the  same  upon  the  plaintiff  re- 
mitting the  sum  of  f 523.48  from  the  verdict,. and  entered 
judgment  against  defendants  below  for  §327.52. 

We  have  examined  the  evidence  given  on  the  trial  with 
some  care  and  it  establishes  to  our  satisfaction  the  follow- 
ing: The  wife  of  Frank  Mercek  died  in  1900,  at  Denton, 
Nebraska,  where  the  parties  then  lived.  After  the  death 
of  his  wife,  and  in  October,  1900,  Frank  Mercek  went  to 
live  with  his  son,  John  Mercek,  in  Polk  county,  Nebraska, 
and  continued  to  live  with  him  until  June,  1901,  when  he 
went  to  Duncan  and  commenced  boarding  with  Koslowski. 
He  was,  apparently,  a  strict  church  member,  and  one  reason 
given  for  his  going  to  Duncan  to  live  waB  that  he  might 
be  near  a  church,  where  he  could  regularly  attend  services, 
his  son's  farm  being  17  miles  distant  from  the  church  of 
which  he  was  a  member.  We  are  also  inclined  to  believe 
that  he  was  not  satisfied  with  his  treatment,  and  the  tw^o 
causes  combined  induced  him  to  remove  to  Duncan  and 
make  his  home  with  Koslowski.  He  continued  in  Koslow- 
ski's  family  as  a  boarder  until  his  bill  amounted  to  |72, 
which  he  paid,  and  then  requested  Koslowski  to  enter  into 
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the  agreement  which  we  have  copied  above.  The  evidence 
tends  to  show  that  when  he  came  to  Duncan  he  had  f  847  in 
money,  and  there  is  also  evidence  from  which  it  can  be 
fairly  inferred  that  he  afterwards  sent  money  to  friends 
in  Germany  in  fulfilment  of  a  request  made  by  his  d^ 
ceased  wife.  There  is  not  suflScient  evidence  to  support 
the  claim  that  he  was  afflicted  with  any- mental,  disease  or 
disorder,  or  that  he  was  not  capable  of  transacting  busi- 
ness and  making  the  conti-act  with  Koslowski  with  a  full 
understanding  of  its  terms  and  conditions.  The  evidence 
is  undisputed  that,  at  the  time  of  his  death,  being  then 
about  75  years  of  age,  the  only  money  found  in  his  trunk 
was  f317.52,  and  he  was  possessed  of  a  few  articles  of 
wearing  apparel,  a  bed  and  some  bedding,  and  other  prop- 
erty, all  of  but  little  value;  and  the  trial  court  very 
properly  refused  to  enter  judgment  on  the  verdict  until  a 
remittitur  was  entered  by  the  plaintiff,  if  any  judgment  at 
all  was  warranted  by  the  pleadings  and  evidence. 

The  district  court  evidently  took  the  view,  urged  by 
counsel  for  defendant  in  error,  that  the  administrator  was 
entitled  to  the  possession  of  all  personal  property  of 
which  Mercek  died  seized,  regardless  of  any  contract  ex- 
isting between  the  deceased  and  Koslowski;  and  this 
is  the  principal  question  to  be  determined  in  the  case. 
That  Prank  Mercek  had  the  legal  right  to  dispose  of  his 
property  as  he  saw  fit  cannot  be  disputed.  If,  because  of 
dissatisfaction  with  his  treatment  in  the  home  of  his  son, 
or  because  he  could  not,  while  living  there,  attend  church 
to  his  satisfaction,  he  desired  to  change  his  residence,  that 
was  a  privilege  which  no  one  could  deny  him.  After 
living  with  KosloAvski  for  some  time,  if  he  found  a  homo 
there  to  his  satisfaction,  he  had  a  right  to  enter  into  the 
contract  which  he  did,  and  that  contract  is  legal  and  bind- 
ing. The  rule  is  well  established  that  one  may,  for  a  suf- 
ficient consideration,  bind  himself  to  make  a  particular 
disposition  of  his  property,  and  such  contract,  upon  per- 
formance by  the  other  party,  is  irrevocable  and  enforce- 
able upon  the  death  of  the  promisor.    Kofly  v.  Rosicky, 
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41  Neb.  328;  TesU  v.  Ditthcrner,  65  Neb.  167.  We  under- 
stand that  counsel  for  defendants  in  error  do  not  con- 
trovert this  proposition,  but  they  insist  that  the  adminisr 
trator  of  Ifercek's  estate  is  entitled  to  tlie  money  and 
property  of  which  he  died  scnzed,  and  that  Koslowski 
should  file  his  claim  with  the  administrator  and  have  it 
allowed  by  the  probate  court.  That  the  administrator  is 
generally  entitled  to  the  possession  of  all  i>ersonal  prop- 
erty of  the  intestate  cannot  be  doubted;  but  whether  in 
cases  of  this  character  he  can,  merely  by  virtue  of  his 
appointment  and  without  showing  that  there  are  creditors 
of  the  estate  having  rights  in  the  property,  demand  it  from 
one  in  possession,  claiming  title  under  a  contract  with  the 
decedent,  such  as  above  set  out,  is  the  question  in  dispute. 
In  Emery  t\  Darling,  50  Ohio  St.  160,  33  N.  E.  715,  the 
syllabus  is  as  follows : 

"One  sister  covenanted  in  writing  with  another  that, 
if  the  latter  would  reside  with  her  as  long  as  she  desired, 
she  would  'give  and  bequeath'  to  her  all  the  property,  real 
and  personal,  of  which  she  should  died  seized.  The  sis- 
ter to  whom  the  promise  was  made  accepted  it,  and  fully 
performed  the  contract  on  her  part.  ♦  ♦  ♦  Held,  That 
at  the  death  of  the  sister  making  the  promise  the  other 
became  the  equitable  owner  of  the  property  of  which  her 
sister  die<l  seized;  and,  in  specific  performance  of  the  con- 
tract, is  entitle<l  to  a  conveyance  of  the  legal  title  from  the 
heirs  of  her  deceased  sister." 

We  think  that  the  rule  above  announced  is  correct  and 
should  be  followed.  If,  as  api)ears  from  the  evidence  in 
this  case,  Koslowski  fully  kept  and  performed  his  contract 
with  the  deceased,  he  has  fully  earneil  the  property.  It 
may  be  said  that,  because  delivery  was  not  made  by  the 
decedent  in  his  lifetime,  Koslowski  was  not  invested  with  J 

the  legal  title;  but  that  he  was  the  equitable  owner  seems 
beyond  dispute.  He  had  paid  for  it  in  the  very  terms  re- 
quired by  his  contract.  He  had  fully  performed  upon  his 
part     Nothing  but  a  delivery  was  necessary  to  invest  him  ^ 

with  the  legal  title.     It  would  be  a  useless  and  a  senseless  I 
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proceeding  to  require  him  to  pass  this  property  over  to  the 
administrator  with  one  hand,  and  award  him  the  right, 
which  the  law  will  not  deny,  to  take  it  back  with  the  other. 
It  may  be,  although  that  is  a  question  which  is  not  pre- 
sented and  which  we  do  not  determine,  that  creditors  of  the 
estate  of  Mercek,  who  extended  credit,  relying  on  this  prop- 
erty foi^  payment,  if  any  exist,  have  a  right  to  be  paid  out  of 
this  money,  but  there  is  no  showing  in  this  record  that 
any  such  creditors  exist.  It  is  conclusively  shown  that 
the  expense  of  the  burial  had  been  i)aid  by  Koslowski, 
and  we  cannot  presume  that  there  is  other  indebtedness 
to  be  provided  for,  and,  as  between  the  administrator  and 
Koslowski,  we  are  satisfied  that  the  latter  has  the  better 
right 

In  Howes  v.  Whipple^  41  Qa.  322,  A  desired  to  purchase 
from  B  a  lot  of  mules  on  credit,  and  B  refused  to  sell, 
and  thereupon  A  proposed  to  trade  to  B  certain  cotton 
then  on  A's  plantation,  which  B  declined,  as  he  knew 
nothing  of  the  cotton  trade,  but  oflPered  to  let  A  have  the 
mules  if  he  would  deliver  the  cotton  at  the  warehouse  of  C, 
at  Macon,  to  be  sold  for  B's  benefit,  in  payment  for  the 
mules,  and  both  the  parties  went  to  the  warehouseman  and 
stated  the  contract,  and  he  undertook,  as  agent  of  both 
parties,  to  receive  and  sell  the  cotton,  and  pay  to  B  the 
price  agreed  on  for  the  mules  out  of  the  proceeds,  and 
the  mules  were  thereupon  delivered  to  A,  who,  on  goij^ 
home,  commenced  hauling  cotton  to  the  depot,  instrurt- 
ing  the  agent  to  send  it  to  C  under  the  contract.  After 
the  cotton  was  delivered  at  the  depot,  but  before  shipment. 
A  suddenly  died.  It  was  held  that  under  these  facts  B 
had  acquired  such  an  interest  in  the  cotton  to  the  extent 
of  the  price  of  the  mules  that  it  was  not  assets  of  A^s 
estate  for  distribution,  and  a  court  of  equity,  in  a  bill 
filed  for  direction,  would  direct  so  much  of  the  proceeds 
of  the  cotton  as  equaled  the  price  of  the  mules  to  be  paid 
to  B,  and  this  even  as  against  persons  who  claimed  that 
A  was  indebted  to  them  as  a  trustee,  and,  consequently, 
upon  a  debt  of  the  highe*st  dignity  under  the  statute  of  dis- 
tributiona    In  the  opinion  it  is  said: 
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''Can  anyone  question  that  a  court  of  equity  would  have 
restrained  Mr.  Brown  from  disposing  of  this  cotton  other- 
wise than  as  he  had  agreeed?  Had  he  attempted  to  divert 
it  from  Hardeman  &  Sparks,  would  not  equity  have  com- 
pelled him  to  send  it  to  them,  as  he  had  contracted  to  do? 
It  does  not  follow  that  because  a  sale  is  not  complete,  so 
BB  to  change  the  possession  or  give  a  clear  title,  the  pur- 
chaser has  n,o  interest  in  the  thing.  In  the  case  of  real 
estate  a  court  of  equity  will  compel  a  specific  performance 
to  prevent  fraud.  In  cases  of  personal  property,  the 
remedy  by  suit  for  damages  stands  in  lieu  of  this,  but  the 
principle  is  the  same,  and  if  it  would  be  a  fraud  up(m  tiie 
purchaser,  and  he  have  no  other  remedy,  the  mere  fact  that 
the  property  is  personal  property  does  not  defeat  the  party 
of  his  remedy.  Equity  will  decree  the  specific  performance 
of  contracts  for  leases,  or  the  good-will  of  a  trade,  and, 
generally,  if  there  be  no  adequate  remedy  at  law,  equity 
will  grant  relief  to  prevent  fraud  and  injustice.*' 

Asbury  v.  Hicklm,  181  Mo.  658,  81  S.  W.  390,  was  a  case 
where  the  deceased  left  only  a  personal  estate,  and,  in  an 
action  for  specific  performance  of  the  contract  to  devise 
a  child's  share  to  the  plaintiff,  the  court  held  that  a  court 
of  equity  will  specifically  enforce  an  oral  contract  to  devise 
property  to  another  in  consideration  of  services  actually 
rendered,  provided  the  proof  of  such  contract  is  so  cedent, 
clear  and  forcible  as  to  leave  no  reasonable  doubt  as  to  its 
terms  and  character. 

McKinnon  v,  McKinnon,  56  Fed.  409,  was  a  case  where 
an  uncle  and  his  nephew  made  a  partnership  agreement, 
by  which  it  was  agreed,  "in  the  event  of  the  death  of  the 
senior  member  of  the  firm,  all  his  property,  personal  and 
otherwise,  which  he  held  in  partnership  at  the  time  of  his 
death,  should  go  to  the  junior  partner/'  Judge  Thayer, 
in  delivering  the  opinion,  said: 

"The  partnership  articles  involved  in  the  present  con- 
troversy were  neither  intended  as  a  deed  nor  a  will.  They 
constitute  an  executory  agreement,  which  determines  the 
rights  of  the  parties  inter  se,  and  provides  what  disposition 


Vol.  74]  SEPTEMBER  TERM,  1903.  711 

Modern  Woodmen  of  America  ▼.  Plnmmer. 

shall  be  made  of  the  partnership  property  on  the  happen- 
ing of  a  certain  event.  In  the  state  of  Missouri,  where  these 
articles  were  ertgned,  and  where  both  parties  at  the  time 
resided  and  carried  on  business,  it  is  as  well  settled  as  it 
is  in  any  state  of  this  Union,  that  an  agreement  by  a 
person,  ux>on  a  valuable  consideration,  to  give  to  another 
the  whole  or  a  part  of  his  property  at  the  promisor's 
death,  will  be  specifically  enforced  in  equity,  both  as  to 
real  and  personal  property,  if  the  consideration  is  duly 
rendered  by  the  promisee/' 

It  will  be  seen,  therefore,  that  courts  of  equity  enforce 
contracts  of  the  character  of  the  one  under  consideration, 
whether  the  property  involved  is  real  estate  or  personalty, 
and,  this  being  so,  Koslowski  has  an  interest  in  the  prop- 
erty of  which  he  took  possession  as  owner  thereof,  subject, 
it  may  be,  to  some  special  debts  of  Mercek,  which  might 
be  made  a  charge  against  this  fund. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  further  i)roceed- 
ings  not  inconsistent  with  this  opinion. 

Albert  and  Jaokson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Reversed. 


Modern  Woodmen  of  America  v.  Ida  A.  Plummer. 

Filed  Ootobeb  19,  1905.    No.  13,930. 

Beview:  Dismissal.  Where  tbe  transcript  filed  In  this  court  does  not 
contain  the  Judgment  or  final  order  of  the  district  court  sought 
to  he  reviewed,  the  petition  in  error  will  he  dismissed. 

Error  to  the  district  court  for  Deuel  county:  Hanson 
M.  Grimes,  Judge.    Dismissed. 
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B.  D,  Smith  and  Talhot  &  Allen,  for  plaintiff  in  error. 
O.  O.  McAllister  and  Wilcox  d  Halligan,  contra. 

DUFPIB,  C. 

The  tranBoript  filed  in  t.hi«  conrt  consists  of  the  peti- 
tion, answer,  reply,  instructions,  verdict  and  motion  for  a 
new  trial.  It  does  not  show  that  the  motion  for  a  new 
trial  waA  ever  piussed  upon,  or  that  a  final  judgment  haa 
heen  entered  in  the  case.  It  is  only  a  judgment  or  final 
order  rendered  by  the  district  court  that  can  be  reviewed 
by  the  supreme  court,  and,  unless  the  transcript  brought 
to  this  court  cimtains  such  judgment  or  final  order,  the 
pro<*ee<ling8  will  be  dismissed.  Baker  v.  Kloster^  41  Neb. 
890. 

It  is  reconnnended  that  the  petition  in  «Tor  be  dis- 
missed. 

Albkrt  and  Jackson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  above  procee<lin^s  are 

DiSMTSSBD. 


Chicago,  Btrungton  &  QriNCv  Railway  Company  v. 

Alva  Todd. 

Filed  October  19,  1905.    No.  13,943. 

1.  Market  reports  in  Journals,  such  as  the  commercial  world  relies 

upon,  are  competent  evidence  of  the  state  of  the  market 

2.  Carriers:  Delay  in  Tbansportino  Freight:   Damages.  Where  a  rail- 

road company  negligently  refuses  to  receive  and  transport  freight 
intended  for  immediate  sale  upon  the  market,  such  as  live  stock, 
it  is  liable  for  the  expense  of  keeping  the  stock,  caused  by  such 
delay,  and  for  the  difference  between  the  price  of  the  stock  when 
it  should  have  arrived  at  the  market  and  the  price  when  it  did 
actually  arrive. 
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8.  Damage:  EhncDENCE.  The  class  and  condition  of  lire  stock  are 
material  matters  In  determining  their  market  price,  and,  in  the 
absence  of  evidence  as  to  these  matters  and  of  what  the  markat 
price  of  live  stock  of  the  claiss  in  question  was,  damages  cannot 
be  awarded  from  a  claimed  decline  in  the  market  price  of  stock 
of  the  general  description  of  that  which  tke  carrier  negligently 
refused  to  accept  and  transport 

Error  to  the  district  court  for  Dawson  county:  Bruno 
O.  HosTETLER,  JUDGE.    Reversed. 

H.  M.  Sinclair,  J.  W.  Deweese  and  F.  E.  Bishop,  for 
plaintiff  in  error. 

Warrington  &  Stewart,  contra.  \. 

DUFFIB,  C. 

February  25,  1903,  Alva  Todd,  the  defendant  in  error, 
hereafter  called  the  plaintiff,  applied  to  the  agent  of  the 
railway  company  for  two  cars  in  which  to  transi)ort  sheep 
and  hogs  from  Famam,  Nebraska,  to  South  Omaha,  the 
cars  to  be  furnished  and  stock  to  be  shipped  on  February 
28,  1903.  The  railway  company  placed  the  cars  on  the 
side  track  at  Farnam  on  February  27,  but  on  account  of 
a  storm  the  plaintiff  did  not  drive  his  stock  to  the  station 
until  Saturday  afternoon,  the  28th,  and  too  late  to  be 
shipped  that  day,  there  being  but  one  freight  train,  which 
usually  left  the  station  for  tlie  east  about  7 :  15  A.  M.  At 
the  time  of  ordering  the  cars  the  agent  informed  the  plain- 
tiff that  his  sheep  could  not  be  shipped  until  they  were 
inspected  by  a  government  inspector,  on  account  of  an 
order  in  force  prohibiting  the  railway  company  from  trans- 
porting sheep  without  a  certificate  from  the  inspcH^tor  that 
they  were  free  from  disease.  The  agent,  at  Todd's  request, 
wired  to  Grand.  Island  for  an  inspector,  but  failed  to  se- 
cure one.  The  order  requiring  inspection  was  issued 
February  9,  1903,  but  on  the  26th  of  February,  1903,  the 
following  modification  of  the  order  was  made,  of  which 
the  agent  had  no  notice:  "On  account  of  requests  of  repre- 
sentatives of  the  South  Omaha  packing  industry,  and  with 
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the  consent  of  Governor  Mickey,  I  wish  to  modify  the 
quarantine  notice  on  sheep,  viz.,  permitting  all  fat  sheep 
to  be  marketed  np  to  July  1,  1903,  without  certificates  of 
inspection.  After  July  1  you  will  please  comply  with  the 
notice  issued  to  you  from  this  office  February  9, 1903.  Re- 
spectfully, W.  A.  Thomas." 

It  does  not  clearly  appear  from  the  record  wheth»  the 
plalntiflF  requested  the  agent  to  ship  his  sheep  on  Sunday. 
Monday  there  was  no  train,  and  on  Monday  evening  plain- 
tiflP  noticed  in  a  newspaper  that  the  quarantine  order  had 
been  modified,  and  called  this  to  the  attention  of  the  agent 
of  the  railway  company.  Thereupon  the  agent  telegraphed 
to  the  general  freight  agent  of  the  company,  and  about 
11  o'clock  Tuesday  morning  received  a  dispatch  direct^ 
ing  him  to  receive  the  sheep  without  inspection.    The  sheep 
were  loaded  Wednesday  morning  about  nine  o'clock,  the 
train  being  late,  and  arrived  in  South  Omaha  at  9:30 
o'clock  Thursday  morning,  March  5,  and  were  delivered  by 
the  railway  company  to  the  Union  Stock- Yards  Company 
at  10 :  45  that  same  morning,  and  by  that  company  were 
sent  to  the  chutes  for  unloading  at  11 :  10  A.  M.     The  time 
of  the  arrival  of  the  stock  at  South  Omaha  appears  from  a 
stipulation  of  the  parties  filed  in  the  case.    It  further 
appears  from  the  evidence  of  W.  A.  Thomas,  state  veteri- 
narian, that  the  quarantine  order  issued  by  the  state  au- 
thorities on  February  9  was  modified,  as  appears  from  the 
order  above  quoted,  on  the  afternoon  of  February  26 ;  that 
notice  of  such  modification  was  mailed  to  the  railway  au- 
thorities of  the  state  on  the  evening  of  that  day,  but  too 
late  to  be  carried  in  the  mails  before  the  morning  of  Feb- 
ruary 27.     The  plaintiff  in  his  petition  alleges  that  the 
company  refused  to  receive  his  stock  until  March  4,  to  his 
damage  in  care  and  expense  for  feeding  same  and  loss 
from  decline  in  the  mai'ket  price,  and  also  that  there  was 
delay  in  moving  the  train,  and  that  his  stock  was  confined 
in  defendant's  care  without  feed  and  water  for  an  un- 
usual length  of  time,  and  as  a  consequence  thereof  the  said 
sheep  shrank  in  weight  and  became  rough  and  gaunt^  and 
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their  market  value  on  that  account  was  depreciated  in  the 
sum  of  158.20. 

The  court  properly  instructed  the  jury  that  the  railway 
company  was  bound  to  observe  and  enforce  a  rule  or  regu- 
lation issued  by  the  proper  state  authorities  requiring  an 
inspection  of  sheep  before  receiving  the  same  for  shipment, 
until  such  time  as  it  had  received  proper  notice  and  au- 
thority from  the  government  officials,  acting  under  such 
inspection  law,  of  its  suspension,  and  until  it  had  rea- 
sonable time  to  notify  its  agents  that  such  rule  or  regula- 
tion was  no  longer  in  force.  And,  further,  fhat  the  jury 
must  be  satisfied  from  the  evidence  that  the  defendant  did 
not  transport  the  stock  in  question  within  a  reasonable 
time,  and  because  of  such  fact  the  plaintiff  had  sustained 
damages.  There  is  an  entire  absence  in  the  instructions 
of  advice  to  the  jury  of  what  they  should  consider  in  de- 
termining whether  the  company  failed  to  receive  and  ship 
the  stock  within  a  reasonable  time  after  the  order  of 
February  26  was  issued,  but  as  there  was  no  request  fpr  a 
charge  by  the  company  on  this  question  it  amounts  to  a 
failure  to  instruct  upon  that  particular  question,  and  not 
a  misdirection,  and  consequently  not  reversible  error.  The 
verdict  was  for  |140  in  favor  of  the  plaintiff,  and,  as 
the  expense  claimed  by  the  plaintiff  for  keeping  his  stock 
at  Famam  from  February  28  until  March  4  was  but 
122.60,  it  is  evident  that  this  verdict  includes  an  amount 
either  for  the  alleged  damage  to  the  stock  on  account  of 
being  confined  in  the  cars  for  an  unusual  length  of  time 
or  on  account  of  a  decline  in  the  market  price  of  such 
stock  between  March  2  and  March  6,  when  they  were  sold. 
This  requires  us  to  determine  whether,  under  the  evidence, 
the  railway  company  was  negligent  in  not  receiving  and 
shipping  the  stock  at  an  earlier  date  than  it  did.  The 
order  of  the  state  authorities  allowing  railway  companies 
to  receive  and  ship  fat  sheep  without  an  inspection  was 
mailed  at  Lincoln,  Nebraska,  on  the  evening  of  February 
26,  and  the  presumption  obtains  that  it  would  reach  the 
general  offices  of  the  company  at  Omaha  by  due  course  of 
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mail,  which  would  be  on  the  27th.  There  is  no  evidence 
showing  that  the  railway  company  is  the  owner  of  any 
telegraph  line,  and  all  that  could  be  expected  of  it  in  the 
use  of  reasonable  diligence  would  be  to  notify  their  agents 
of  this  order  by  due  course  of  mail,  and  this,  we  think, 
in  the  absence  of  evidence  to  the  contrary,  could  have 
been  done  as  early  as  March  1  or  2,  which  would 
have  allowed  shipment  to  be  made  not  later  than  March 
3.  There  was  an  unexplained  delay  in  the  shipment  of 
from  (me  to  two  days,  and  the  expense  of  keeping  the  stock 
at  Famam  for  that  time  was  a  proper  element  of  damages. 

The  plaintiff  introduced  in  evidence  copies  of  the  Daily 
Drovers  Joumal-Stockman  of  March  2,  5  and  6,  1903, 
showing  the  state  of  the  market  and  the  sales  of  sheep  at 
the  stock-yards  in  South  Omaha  on  these  dates.  Objec- 
tion was  made  to  this  evidence  upon  the  ground  that  it  was 
incompetent,  irrelevant  and  immaterial.  We  do  not  think 
the  objection  well  taken.  In  Sisson  v.  C  level  and  d  T.  R, 
Co^  14  Mich.  489,  it  is  said :  Market  reports  in  newsjmpers, 
such  as  the  commercial  world  relies  upon,  are  competent 
as  evidence  of  state  of  markets.  "Such  reports,  which 
are  based  upon  a  general  survey  of  the  whole  market, 
and  are  constantly  received  and  acted  upon  by  dealers, 
are  far  more  satisfactory  and  reliable  than  individual  en- 
tries, or  individual  sales  or  inquiries." 

So,  too,  do  we  think  that  the  plaintiff  is  entitled  to  re- 
cover on  account  of  the  depreciation  in  the  market  price 
of  his  stock  between  the  date  when  it  should  have  been 
delivered  and  the  date  of  its  delivery.  In  Peet  v.  Chicago 
&  N.  W.  R.  Co.,  20  Wis.  624,  it  is  said:  "The  rule  of  dam- 
ages as  given  to  the  jury  by  the  circuit  court  was,  that 
the  plaintiff  was  entitled  to  recover  the  difference  between 
the  price  of  the  flour  when  it  should  have  arrived  in  New 
York,  and  the  price  at  the  time  when  it  did  actually  arrive, 
if  it  was  sold  at  the  latter  depreciated  prica  ♦  ♦  ♦  We 
think,  on  principle  as  well  as  authority,  the  ruling  of  the 
circuit  court  as  to  the  measure  of  damages  was  right." 

While  this  is  the  proper  rule  of  damages,  we  are  yet  of 
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the  opinion  that  there  is  no  proper  evidence  in  the  record 
before  us  to  show  that  the  defendant  sustained  any  dam- 
age on  account  of  a  depreciation  in  the  market  price  of  his 
sheep.  It  is  true  that  the  Daily  Drovers  Journal-Stock- 
man  introduced  in  evidence  shows  that  sheep  were  sold 
on  March  5  at  a  higher  price  than  that  received  by  the 
plaintifif,  but  whether  they  were  the  same  character  of 
sheep  as  those  reported  sold  nowhere  appears,  and  it  is 
evident  that  the  character  and  class  of  the  sheep  offered  on 
the  market  is  a  material  factor  in  determining  the  price 
at  which  they  will  sell.  Neither  do  we  think  that  the 
plaintiff  was  entitled  to  any  damage  on  account  of  his 
sheep  being  confined  in  the  company^s  cars  for  an  un- 
usual length  of  time.  All  the  evidence  is  to  the  effect 
that  the  schedule  time  of  the  train  upon  which  the  sheep 
were  transported  is  about  24  hours,  and  the  train  carry- 
ing the  sheep  left  Famam  at  10 :  45  A.  M.  and  arrived 
in  South  Omaha  at  9 :  30  the  next  morning,  making  the 
run  in  less  than  schedule  time.  There  was  some  delay 
in  the  train  arriving  at  Farnam  on  account  of  what  the 
agent  calls  having  to  "double  in,*'  that  is,  the  engine 
had  to  haul  in  part  of  the  train  and  then  go  back  for  the 
remainder,  but  the  plaintiff^s  stock  was  confined  in  the 
car  for  less  time  than  if  the  train  had  arrived  promptly 
and  ran  through  on  schedule  time. 

For  the  reason  that  the  record  is  barren  of  evidence  to 
support  the  amount  of  damages  allowed,  we  recommend  a 
reversal  of  the  judgment  and  that  the  cause  be  remanded. 

Albert  and  Jackson,  CC,  concur. 

By  the  Court;  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  is  reversed  and  the  cause  remanded. 

Rbvbrsbp. 
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Filed  Octobes  19,  1905.    No.  13,961. 

1.  CitiM:  Sidewalks.  A  city,  ch&rged  with  the  duty  of  keeping  its 
streets  and  sidewalks  in  safe  condition  for  use,  is  not  required 
to  search  for  defects  therein,  where  there  Is  no  reason  to  sup- 
pose  defects  may  be  found. 

t, :  :   Notice  of  Defectb.     A  city  is  not  charged  with 

Implied  notice  of  a  latent  defect  in  a  sidewalk,  producing  an 
Injury  to  a  person  using  the  walk,  by  the  existence  of  a  defect 
therein  of  a  different  character  and  which  did  not  contribute 
to  the  injury  in  any  manner. 

The  city  of  Omaha  must  use  ordinary 


care  and  diligence  to  keep  its  streets  and  sidewalks  in  reason- 
ably safe  condition  for  use  by  the  public,  but  it  will  not  be 
charged  with  implied  notice  of  a  latent  defect  in  a  sidewalk,  not 
apparent  on  ordinary  inspection,  until  such  time  or  the  happen- 
ing of  such  event  as  would  challenge  the  attention  of  a  man  of 
ordinary  diligence,  charged  with  a  like  duty,  to  such  defect 

Error  to  the  district  court  for  Douglas  county:  Lee  S. 
EsTELLE,  Judge.    Reversed, 

C.  C.  Wright,  W.  H.  nerdman  and  A.  G.  Ellick,  for 
plaintiff  in  error. 

John  C.  Cowin  and  Tsador  Zicglcr,  contra. 

Dl  FFIE,  C. 

Pet(*r  Kochom  brought  this  action  to  recover  from  the 
city  of  Omaha  damages  sustained  from  a  fall  occa.^tioned  by 
a  defect  in  the  sidewalk  on  runiing  street  in  said  city. 
In  his  brief  his  claim  is  set  forth  in  the  following  language: 
"Defendant  in  error  on  January  2, 1903,  between  the  hours 
of  4  and  5  o'clock  in  the  afternoon,  while  walking  to  his 
home  on  the  north  side  of  Ouming  street  in  the  city  of 
Omaha,  stepped  upon  the  cover  of  a  scuttle  hole  that 
wa«  i)artially  remov(Ml  from  said  hole  owing  to  the  want 
of  fasteners  which  would  have  held  said  cover  firmly  in 
its  place,  thereby  kicking  the  same  entirely  off,  and  being 
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violently  precipitated  into  the  excavation  directly  be- 
.neath.  By  reason  of  said  fall  he  sustained  severe  bruises 
to  his  head  and  leg,  several  ribs  being  fractured  and  his 
chest  wall  caved  in,  and  was  unable  to  perform  any  man- 
ual labor  for  nearly  4  months."  Judgment  went  in  favor 
of  Kochem,  and  the  city  has  prosecuted  error  to  this  court. 

The  errors  principally  relied  on  are  that  the  evidence  is 
insufficient  to  sustain  the  verdict,  in  that  the  city  had  no 
actual  notice  of  the  defective  condition  of  the  walk,  and 
that^  in  consequence  of  the  defect  not  being  visible  on 
ordinary  inspection,  the  city  cannot  be  charged  with 
implied  notice  of  the  defect;  and,  second,  a  claimed  faulty 
instruction  given  by  the  court.. 

It  is  not  claimed  that  the  scuttle  hole  in  the  sidewalk 
and  the  cover  over  the  same  were  faulty  in  their  original 
construction.  It  is  conceded,  however,  that  the  iron  bolts 
by  which  the  cover  was  fastened  over  the  hole  and  which 
extended  below  into  the  area  way  beneath,  where  they 
were  made  fast,  were  broken  two  or  three  weeks  previous 
to  the  accident,  and  that,  in  consequence,  the  cover  had 
become  displaced  on  several  occasions  prior  to  Kochem's 
injury.  On  each  of  these  occasions  the  cover  was  at  once 
replaced  by  those  who  saw  it,  and  there  is  no  evidence 
whatever  that  any  officer  of  the  city  had  any  actual  knowl- 
edge of  the  defect  or  that  the  cover  had  become  displaced. 
It  might  further  be  stated  that  the  cement  walk  surround- 
ing the  scuttle  hole  had  become  worn  prior  to  the  breaking 
of  the  bolts,  and  that  there  was  some  evidence  to  the 
effect  that  the  cover  would  slip  on  account  of  such  wear- 
ing away.  This  fact  seems  to  be  immaterial,  as  the  evi- 
dence is  conclusive  that  the  accident  was  caused  by  the 
breaking  of  the  fasteners  underneath  the  cover  of  the 
scuttle  hole,  which  defect  could  not  be  seen  from  the  side- 
walk. In  order  to  see  the  broken  rods  the  cover  would 
have  to  be  lifted,  and  the  wearing  away  of  the  cement 
around  the  scuttle  hole  did  not  throw  the  cover  above 
the  sidewalk,  or  show  any  imperfection  or  defect  which 
would  be  visible  to  one  passing  along  the  walk. 
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The  third  insli-uofcion  of  the  court  is  in  the  following 
language:  "Negligtnce  is  the  gist  of  thiA  action,  and  the 
burden  of  proving  the  negligence  on  the  part  of  Uie-defend- 
ant  city,  as  allegcnl  in  plaintiff's  petition,  is  upon  the  plain- 
tiflF,  and,  before  he  would  be  entitled  to  recoY(»r  in  this  ac- 
tion, he  must  prove  the  negligence  so  alleged  in  hi«  petition 
on  the  part  of  said  defendant  by  a  fair  preponderance  of 
the  evidence,  and  in  this  case,  if  you  find  from  the  evidence 
that  the  said  scuttle  hole  in  controversy  was  constructed 
in  such  manner  as  was  considered,  exercising  ordinary  rea- 
son and  prudence,  ordinarily  safe  to  persons  passing  along 
and  ov(T  tlie  same,  using  ordinary  care  and  diligence,  or 
that  s{iid  scuttle  hole  became  out  of  repair  and  unsafe  and 
defective,  and  that  said  defendant  city  through  its  authori- 
ties had  no  knowUnlgc*  of  the  same,  and  that  such  defective 
condition  had  not  existed  a  sufficient  length  of  time,  or  said 
defective  condition  existed  in  such  manner  that  by  the 
exercise  of  ordinary  care  and  diligence  the  said  defendant 
city  could  not  have  known  it,  then  and  in  that  event  said 
defendant  city  would  not  be  liable,  and  your  verdict  should 
be  accordingly,"  The  foregoing  instruction  was  approved 
by  this  court,  Cit}/  of  Lincoln  v.  Pinter,  59  Neb.  634,  and 
relating  thereto  the  court  used  the  following  language: 

"By  the  instruction  quoted  the  jury  were  informed,  in 
unmistakable  terms,  that,  if  the  defective  condition  of  the 
coal-hole  was  of  such  a  character  that  the  city  authori- 
ties could  not  have  discovered  it  by  the  exercise  of  ordinary 
care,  the  city  would  not  be  liable.  In  other  words,  the 
right  of  the  plaintiff  to  a  verdict  in  her  favor  was,  by  the 
fourth  instruction,  made  to  depend  upon  the  accident 
having  resulted  from  a  d(^f(vt  in  the  sidewalk  w^hich  was 
so  evident  and  o|>en  to  view  that  actual  knowledge  of  it 
must,  in  the  usual  course  of  events,  have  reached  the 
agents  and  servants  of  the  city,  if  they  had  faithfully 
perfornuKi  the  duty  imposed  ui>on  them  by  law  in  seeing 
that  the  public  stre<^ts  w^ere  safe  for  those  having  occar 
sion  to  use  them.  The  jury,  following  th(*  instructions  of 
the  court,  could  not  have  found  for  the  plaintiff  w^ithout 
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first  finding  that  the  defect  in  the  sidewalk  was  a  visible 
defect — one  which  ought  to  have  been  discovered  and 
remedied  by  the  city  authorities  before  the  accident  hap- 
pened. The  conclusion  of  the  jury  upon  this  point  is  a 
just  one.  It  is  an  eminently  fair  deduction  from  all  the 
evidence  in  the  case." 

This  puts  the  court  upon  record  as  holding  that,  where 
the  defect  is  latent,  not  visible  to  ordinary  inspection,  im- 
plied notice  of  the  defect  will  not  be  presumed  and  will 
not  be  charged  against  the  city,  until  something  orcurs 
from  which  notice  may  be  presumed  or  implied.  In  the 
same  case  at  page  638  it  is  said  : 

"The  action  being  grounded  on  negligence,  the  test  of 
liability  is  whether  the  municipal  authorities  did  every- 
thing which,  under  the  circumstances,  ordinary  care  and 
prudence  required  them  to  do ;  and  the  rule  is  that  an  omis- 
sion of  duty  is  not  to  be  inferrefl  from  a  failure  to  search 
for  defects  in  a  sidewalk  where  there  is  no  reason  to  sup- 
pose defects  may  be  found." 

This  holding  is  followed  in  Xothdurft  v.  City  of  Lin- 
coln, 66  Neb.  430,  and  in  that  ca>se  it  was  further  held  that 
"it  is  not  suflficiont  to  show  notice  of  a  pai-ticular  defect 
which  is  difForeut  in  kind  from,  and  in  no  way  related 
to,  the  one  that  produced  the  injury^  and  did  not  con- 
tribute thereto  in  any  manner." 

The  rule  that  latent  defects,  not  visible  on  ordinary  in- 
spection, will  not  charge  the  city  with  implied  notice  is 
held  in  Cook  r.  City  of  Ananiom^  66  la,  427.  And  Dun- 
can  V.  City  of  Philadelphia,  173  Pa.  St.  550,  34  Atl.  235,  and 
Cooper  V.  City  of  Mlliranlcec.  97  Wis.  458,  72  N.  W.  1130, 
s(^m  inclincHl  to  the  same  view.  A  head-note  in  the  Iowa 
case  is  in  the  following  language:  "A  city  is  not  charged 
with  notice  of  a  defect  in  a  sidewalk  which  is  not  ap- 
parent to  the  ordinary  obseiTer,  and  whose  existence  is 
not  known  to  the  inlmbit^nts  of  the  city  generally."  This 
rule  is  broader  than  w^e  care  to  establish,  and  broader,  we 
think,  than  that  recognized  in  Anderson  v.  City  of  Albion, 
64  Neb.  280.  In  a  city  the  size  of  Omaha  it  would  be 
49 
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going  to  great  h^ngths  to  say  that  the  city  should  not  be 
i-hargcHl  with  notice  of  a  (lefec.t  in  its  streets  until  it  be- 
came so  notorious  as  to  be  known  throughout  the  city,  but 
we  are  of  the  opinion  that  it  should  be  known  to  more  than 
those  who  occujiy  the  premises  adjacent  to  the  street  up<m 
which  the  defect  exists,  or  be  so  open  and  visible  that 
ordinary  inspection  and  ordinary  care  would  bring  it  to 
the  knowhnlge  of  those  in  charge  of  the  streets.  There 
is  no  evidence  in  the  rt»cord  before  us  that  anyone,  except 
those  occui)ying  the  premises  in  the  imnu^iate  vicinity 
of  ( h(*  sidewalk  where  the  accident  occunvHl,  had  any  knowl- 
(Mlge  that  the  cover  to  this  scuttle  hole  had  ever  become 
<lisplac(Kl,  unless  it  be  the  evidence  of  one  witness,  who 
t(*stified  that  on  one  occasion  about  a  ww^k  previous  to 
the  accident  he  saw  Uie  hole  uncovered,  and  a  traveler 
ah)ng  the  sidewalk  immediatc^ly  replaced  the  cover.  The 
occupant  of  the  premises  testified  that  he  saw  the  cover  oflf 
on  but  two  or  tlin^^  occasions,  and  a  fair  deduction  from 
tlie  evidence  is  that  during  the  two  or  three  weeks  previ- 
ous to  the  accident,  and  while  the  fastenings  were  broken, 
the  cover  was  not  off  to  exceed  a  half  a  dozen  times,  and  on 
(^ach  occasion  was  immediately  replaccKl.  The  instructions 
as  a  whole  fairly  presented  the  law  of  the  case,  but,  in  our 
opinion,  the  verdict  was  clearly  in  conflict  with  the  third 
insti-uction  above  quotc^d  and  is  not  supported  by  the  evi- 
dence. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded. 

Albeut  and  Jackson,  CO.,  coneup. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed. 
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John  V.  Ainsworth,  Receiver,  appellant,  v.  Joseph 

ROUBAL  ET  AL.,  appellees. 
Filed  Octobeb  19,  1905.    No.  14,200. 

1.  Evidence   examined,   and   held   to   show   the   conveyance  attacked 

fraudulent  except  as  to  one  mortgage. 

2.  Creditors'  Suit:  Limitation  of  Actions.     A  party  cannot  maintain 

an  action  in  the  nature  of  a  creditors'  suit  to  reach  property 
of  his  debtor  fraudulently  conveyed  until  the  claim  has  been 
reduced  to  judgment,  and  until  judgment  is  obtained  by  the  cred- 
itor the  statute  of  limitations  will  not,  under  ordinary  cir- 
cumstances, commence  to  run  against  such  a  suit  Gillespie  v. 
Cooper,  36  Neb.  775,  so  far  as  it  holds  a  contrary  doctrine,  dis- 
approved. 


3.  :     Attachment.      The   creditor,   If  he   chooses,   may,  before 

reducing  his  claim  to  judgment,  commence  an  action  aided  by 
attachment  and  seize  the  estate  fraudulently  conveyed  by  his 
debtor,  and  after  judgment  in  the  attachment  suit  be  may  enforce 
his  lien  by  an  action  in  the  nature  of  a  creditors'  bill.  This 
course  may  be  pursued,  whether  the  debtor  is  a  resident  of  the 
state  or  a  nonresident  Keene  v.  Sallenbach,  15  Neb.  200;  Ken- 
nard,  Daniels  d  Co.  v,  Hollenheck,  17  Neb.  362;  Kimbro  v,  Clark, 
17  Neb.  403. 

Appeal  from  the  district  coHrt  for  Dodge  county:  Con- 
rad IIollenbeck,  Judge.     Reversed  with  directions. 

F.  L  FosSy  R.  D.  Brmcn,  Coiirtriglit  &  Sidner,  G.  E. 
Sloan  and  J.  D.  Pope,  for  appellant. 

Frank  Dolezal,  contra. 

DUFFIB,  C, 

The  plaintiff  and  appellant,  who  is  receiver  of  the  State 
Bank  of  Milligan,  Fillmore  county,  Nebraska,  brought  this 
action  against  the  defendants  and  appellees  to  subject  cer- 
tain lands  in  Dodge  county,  Nebraska,  to  the  payment  of 
a  judgment  obtained  by  him  against  Joseph  Roubal,  the 
record  title  of  which  stands  in  the  name  of  Josephine 
Boubal,  wife  of  said  Joseph.     For  a  clear  understanding 
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of  the  ca*se  it  is  necessary  to  set  out  somewhat  in  detail  a 
history  of  the  litigation  between  the  parties. 

In  November,  1897,  the  plaintiff  recovered  judgment 
against  Joseph  Eoubal  in  the  sum  of  $4,700  in  the  district 
court  for  Fillmore  county  upon  the  bond  of  one  Fiala,  on 
which  Roubal  was  surety.  November  24,  1897,  Joseph 
Roubal  and  wife  executed  a  deed  to  James  Vech,  a  brother- 
in-law,  conveying  to  him  the  land  in  controversy  in  this 
action.  November  27, 1897,  the  plaintiff  filed  a  transcript 
of  his  judgment  obtained  in  Fillmore  county  in  the  oflSce 
of  the  clerk  of  the  district  court  for  Dodge  county.  De- 
cember 9,  1897,  James  Vech  and  wife  deeded  the  properi^y 
to  Louis  J.  Kudrna.  December  10,  1897,  the  plaintiff 
caused  execution  to  be  issued  on  his  judgment  and  de- 
livered to  the  sheriff  of  Dodge  county,  and  on  the  follow- 
ing day  the  sheriff  levied  on  the  real  estat^'in  controversy, 
and  caused  the  same  to  be  advertised  for  sale  as  the  prop- 
erty of  Joseph  Roubal,  who  had  during  all  the  time  re- 
mained in  possession  of  the  premises.  eTanuary  21,  1898, 
and  previous  to  a  sale  being  made  under  the  execution, 
Kudrna  obtained  an  injunction  from  the  district  court  for 
Dodge  county,  restraining  the  sheriff  from  proceeding  to  a 
sale  under  his  execution.  The  plaintiff  applied  to  the  court 
to  be  made  a  party  to  this  action,  and  filed  an  answer  and 
cross-bill  in  that  case,  bringing  in  other  defendants.  His 
cross-petition  was  in  the  nature  of  a  creditors'  bill,  seek- 
ing to  subject  the  land  to  the  payment  of  his  judgment. 
April  21,  1900,' a  decree  was  entered  in  said  action,  setting 
aside  the  different  transfers,  and  dtnlaring  the  real  estate 
to  be  the  property  of  Joseph  Roubal,  and  ordering  it  sold, 
subject  to  his  homestead  interest.  The  defendants  in  that 
action  filed  a  supersedeas  and  took  an  appc^al  to  this  court. 
In  the  meantime  the  law  action  in  which  plaintiff's  judg- 
ment had  been  obtainc^i  in  Fillmore  county  was  appealed 
to  this  court  by  the  defendant  Roubal,  and  on  November 
20,  1901,  an  opinion  was  filed,  revei-sing  said  judgment 
and  remanding  the  case  for  another  trial.  See  Fiala  r. 
Ainstvorth.  63  Neb.  1.     March  21,  1902,  a  second  trial  of 
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the  law  action  was  had  in  Fillmore  county,  in  which  the 
plaintiflT  herein  obtained  judgment  against  the  defendant 
Joseph  Roubal  for  the  sum  of  ?7,364.45.  On  the  same 
day  Joseph  Roubal  and  his  wife  executed  three  mortgages 
upon  the  land  in  controversy;  onie  to  George  Bauman  for 
the  sum  of  |661,  one  to  Jlary  Vech  for  the  sum  of  $1,060, 
and  one  to  Frank  Dolezal  for  the  sum  of  f 2,000.  March 
28,  1902,  the  plaintiflP  filed  a  transcript  of  his  new  judg- 
ment obtained  in  Fillmore  county  with  the  clerk  of  the 
district  court  for  Dodge  county.  April  5,  1902,  Louis  J. 
Kudma  conveyed  the  land  in  controvei*8y  ta  Josephine 
Roubal,  wife  of  «Toseph  Roubal.  September  18,  1902^  the 
decree  in  the  injunction  and  creditors'  bill  case  tried  in 
Dodge  county  was  reversed  by  this  court  and  the  case  dis- 
missed, for  the  reason  that  the  judgment  upon  which  it 
was  based  had  been  reversed  on  November  20,  1901. 
Kudma  r.  A  ins  worth,  65  Neb.  711.  The  present  action 
was  commenced  in  the  month  of  March,  1903,  the  amended 
petition  upon  which  the  case  was  tried  being  filed  on  May 
7,  1904.  On  the  trial  a  decrei*  was  entered  dismissing 
the  plaintiff's  petition  upon  the  ground,  as  we  understand, 
that  his  action  was  barred  by  the  statute  of  limitations. 
We  have  carefully  examined  the  evidence  contained  in 
the  record,  and  have  arrived  at  the  conclusion  that  there 
can  be  no  doubt  that  the  conveyance  made  by  Joseph  Rou- 
bal to  James  Vech,  and  the  several  deeds  thereafter  made, 
were  for  the  purpose  of  avoiding  the  indebtedness  due 
from  Joseph  Roubal,  the  plaintiff,  and  finally  vesting  title 
to  the  property  fti  Josephine  Roubal,  his  wife.  It  is  un- 
necessary to  discuss  this  evidence,  as  even  a  casual  read- 
ing will  satisfy  the  mind  of  any  disinterest^  party  that 
the  conveyances,  aside  from  the  mortgages  mentioned 
which  will  be  considered  later,  were  colorable  only,  and 
without  any  good  faith  consideration  paid.  This  brings 
us  to  the  consideration  of  the  statute  of  limitations  relie<l 
on  by  the  defendants  and  sustained  by  the  district  court. 
That  court  evidently  relied  on,  and  felt  bound  by,  t\io 
holding  in  Gillespie  r.  Cooper,  36  Neb.  775;  and,  if  that 
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case  is  to  be  followed  and  recognized  ss  the  correct  rule  to 
l>e  applied  in  actions  of  this  character,  then  th^re  is  no 
question  that  the  decree  appealed  from  will  have  to  be 
affirmed.  The  deed  from  Roubal  to  Vech  was  made  in 
1897,  while  this  action'  was  not  commenced  until  1903. 
six  years  after  the  making  and  recording  of  this  fraudu- 
lent deed.  The  defendants  insist  thaT;  the  plaintiff  might 
have  attached  the  land  in  controversy,  notwithstandin;: 
the  fact  that  he  had  reduced  his  claim  tx)  judgment  pri<i 
to  the  fraudulent  conveyance,  and  cite  Strickler  v.  Hargis. 
34  Neb.  471,  in  support  of  this  contention.  If  we  conced » 
this  to  be  the  rule,  then  the  holding  in  Gillespie  v.  Cooper, 
supra,  if  adhered  to,  is  fatal  to  the  plaintiff^s  claim.  In 
that  case  it  was  held  that  an  action  in  the  nature  of  a 
( reditors'  bill  must  be  commenced  within  four  years  from 
the  discovery  of  the  fraud.  We  quote  from  the  opinion  at 
page  790 : 

"Were  the  appellees  limited  to  a  creditors^  bill  in  order 
to  obtain  relief  from  this  fraudulent  conveyance?  We 
think  not  Appellees  could  have  attached  the  property  on 
the  ground  that  it  was  fraudulentfy  conveyed  to  Richards- 
for  the  purpose  of  delaying  Mrs.  Cooper's  creditors.  Code, 
sec.  198,  subd.  8;  Kecne  v,  SaUenhaeh,  15  Neb,  200; 
Brown  v.  Brown,  91  Ky.  639, 11  S.  W.  4 ;  Rogers  v.  Brown, 
61  Mo.  187.  For  this  court  to  hold  that  appellees'  cause  of 
action  did  not  accnje — the  fraud  discovered — until  ap- 
pellees were  in  a  position  to  file  a  creditors'  bill  would  be 
to  judicially  amend  this  statute  and  leave  it  to  the  discre- 
tion of  creditors  to  fix  the  time  of  the  acc^al  of  their  cause 
of  action  by  hastening  or  delaying  the  recovery  of  judg- 
ment. A  case  might  arise  Avhere,  by  reason  of  the  debtor 
being  a  nonresident,  a  personal  judgment  could  not  be 
obtained.  In  such  case  Avould  appellee  have  no  cause  of 
action  for  relief  on  the  ground  of  fraud  until  the  debtor 
l)(M»ume  a  resident  and  a  personal  judgment  \vas  entered 
against  him?  It  is  an  old  maxim  that  for  every  wrong 
the  law  affords  a  remedy,  but  if  one  effectual  remedy  is 
afforded  by  the  law  the  maxim  is  complied  with," 
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Upon  mature  consideration  we  are  unable  tp  agree  with 
the  conclusion  reachcnl  by  the  learned  commissioner  from 
whose  opinion  we  have  taken  the  above  quotation,  or  the 
reasoning  by  which  the  conclusion  is  arriv(^d  at,  and  yet 
we  have  hesitated  to  interfere  with  the  law  established 
by  that  case,  upon  the  principle  that  it  is  better  that  a 
rule  once  announced  should  be  permanent  and  certain, 
rather  than  that  it  should  in  all  cases  establish  the  techni- 
cally correct  rula  The  principle  involval  is,  however,  of 
so  much  importance  to  the  profession  and  to  the  people 
of  the  state,  and  the  construction  given  the  statute  in 
(liUvspie  V,  Cooper,  svpra,  so  radically  different  from  our 
views  of  its  true  nu  aning,  that  w(^  think  it  better  to  get 
back  to  what  we  believe  to  be  the  correct  doctrine  at 
the  e;arliest  date  possible.  It  has  always  been  the  rule 
in  this  state  that  a  suit  of  this  nature  could  not  be  main- 
tained until  the  plaintiff  had  rcnluced  his  claim  to  judg- 
ment. When  he  has  obtained  his  judgment  at  law,  he 
ciin  then  appc^il  to  the  ecpiity  court  to  assist  him  in  re- 
moving an  obstruction  to  the  collection  of  that  judgment 
by  clearing  up  what  bidders  might  regard  as  a  doubt- 
ful title.  From  this  it  will  be  seen  that  the  right  does 
not  accrue  to  the  creditor  to  maintain  a  creditors^  bill 
until  aft(T  judgment;  and  our  statute  of  limitation  does 
not  by  its  terms  commence  to  run  against  any  suitor  in 
our  courts  until  his  cause  of  action  has  accrued.  Sec- 
tion 5  of  the  code  is  as  follows:  "Civil  actions  can  only 
be  commenced  within  the  time  prescribed  in  this  title, 
after  the  cause  of  action  shall  have  accrued." 

It  is  true  that  an  extraordinary  remedy  is  offered  for 
the  relief  of  creditors  where  the  debtor  is  seeking  to  de- 
fraud them.  An  attachment  may  be  had  in  such  a  case, 
Avhether  the  crcnlitor's  claim  be  due  or  not,  but  we  might 
here  remark  that  the  general  rule  appears  to  be  that  the 
extraordinary  r(Muody  afforded  the  creditor  by  an  at- 
tachment does  nothing  more  than  give  him  a  lien  upon 
the  property  attached,  and  does  not  entitle  him  to  a 
judgment  until  his  debt  has  matured.     In  this  state  the 
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statute  i>royides  that  the  plaintiff  shall  not  have  judg- 
ment until  his  claim  is  due.  Code,  sec.  242.  Bj  this 
method  he  may  obtain  a  lien  upon  his  debtor's  property 
giving  him  priority  over  other  creditors  who  had  not  been 
so  vigilant,  but  his  right  to  a  judgment,  in  case  his 
claim  has  not  matured,  is  not  at  all  advanced  by  this 
proceeding. 

Again,  it  is  undisputed  law  that  a  creditor  who  has  two 
remedies  offei"ed  him  may  elect  which  remedy  he  will  pur- 
sue, and  it  is  no  objection  that  one  remedy  is  barred  by 
the  statute,  provided  the  remedy  which  he  elects  is  not 
barred.  Lamb  i\  Clark,  5  Pick.  (Mass.)  193.  In  Shipp 
V.  Dams,  78  Ga.  201,  it  is  said: 

"Where  the  creditor  had  an  election  between  two  rights 
of  action  for  the  same  debt,  he  may,  after  one  of  them  is 
barred,  maintain  a  suit  on  the  one  not  barred." 

Let  us  see  what  would  be  the  practicable  result  of  the 
rule  announced  in  Gillespie  v.  Cooper,  supra.  A,  having 
a  cause  of  action  against  B  upon  a  not^^,  might,  upon 
learning  that  B  had  fraudulently  transferred  his  prop- 
erty, commence  an  action  in  attachment,  whether  the 
note  had  matured  or  was  not  yet  due.  C,  having  a  cause 
of  action  against  B  for  a  tort  committed,  could  not  obtain 
an  attachment,  his  demand  not  being  liquidated.  As 
against  A,  therefore,  the  statute  of  limitation  would  run 
from  the  discovery  of  the  fraud.  As  against  C,  the  cause 
of  action  would  commence  to  run  only  from  the  time  of 
reducing  his  claim  to  judgment,  or,  if  it  should  be  held 
that  it  did  commence  to  run,  we  would  have  the  anomaly 
of  the  statute  running  against  a  claim  upon  which  a  right 
of  action  had  not  accrued  to  the  plaintiff.  The  principle 
for  which  we  are  contending  is  well  expressed  by  the 
supreme  court  of  South  Carolina  in  Suher  v.  Chandler^ 
18  S.  Car.  526,  in  the  foUoAving  language: 

"This  principle,  unless  authority  beyond  question  the 
other  way  can  be  found,  ought  to  control  in  a  case  like 
this.  It  is  claimed  that  these  principles  cannot  apply  in 
the  face  of  the  positive  decnsion  in  this  state  that  the 
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statute  commences  at  the  discovery  of  the  fraud.  This  doc- 
trine  is  not  deni(Kl,  but  it  must  be  taken  in  connection 
with  that  other  principle,  also  held  in  this  state,  that  to 
give  currency  to  the  statute  there  must  be  a  plaintiff 
who  can  sue  and  a  defendant  who  can  be  sued.  Bugg  v. 
Summer,  1  McMul.  •333.  The  discovery  of  the  fraud  by  a 
party  who  cannot  sue  on  account  of  it  amounts  to  no  dis- 
covery. Thc^se  are  cases  where  an  action  can  be  com- 
menced the  moment  the  fraud  is  discovered,  and  to  such 
cases  this  doctrine  is  properly  applicable,  but  in  those 
cases  where  this  discovery  gives  no  right  of  action  at  the 
time,  the  reason  of  its  application  entirely  fails." 

We  apprehend,  also,  that  the  reasoning  in  Oillespie  v. 
Cooper,  supra,  is  unsound  in  its  statement  that  fraud  is 
the  cause  of  action  for  which  an  attachment  may  be  is- 
sued. In  our  view,  the  fraud  of  the  debtor  is  not  the 
cause  of  action.  The  cause  of  action  is  the  debt  due  from 
the  defendant  to  the  plaintiff.  That  the  defendant  has 
fraudulently  conveyed  his  property  does  not  give  the  plain- 
tiff a  cause  of  action  of  which  he  is  not  already  pos- 
sessed. It  merely  gives  him  the  right  to  sue  on  an  un- 
matured claim,  if  his  debt  has  not  matured,  and  to  have 
the  assistance  of  a  writ  of  attachment  because  of  the 
defendant's  fraudulent  act.  The  cause  of  action  is  still 
the  note  or  contract,  the  debt  upon  which  the  defendant  is 
liable.  The  defendant's  fraudulent  acts  merely  give  the 
plaintiff  a  remedy  for  securing  his  demand.  As  before 
remarked,  it  is  true  that  the  plaintiff,  because  of  the  fraud 
of  the  defendant,  may  have  the  assistance  of  a  writ  of 
attachment  to  secure  his  claim  before  judgment,  but  this 
right  is  given  him  as  a  security  only,  and  not  as  a  new 
cause  of  action,  nor  can  it  be  used  by  one  not  having 
a  cause  of  action  in  aid  of  which  it  may  be  invoked.  After 
judgment  at  law,  the  creditor  may  pursue  the  following 
remedies :  If  he  has  not  attached,  he  may  file  his  creditors' 
bill  against  the  fraudulent  vendee  of  his  debtor's  estate. 
If  he  has  attached  the  estate  fraudulently  conveyed,  he 
may,  if  he  elects  so  to  do,  sell  the  attached  property  and, 
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after  sale  and  deed  obtained,  bring  his  action  to  quiet 
title  against  the  fraudulent  grantee;  or  he  may,  if  he  pre- 
fers, before  the  sale,  call  upon  a  court  of  equity  to  cancel 
the  fraudulent  deed,  remove  the  obstruction,  and  declare 
the  fraudulent  conveyance  void  as  to  him.  In  the  latter 
case  the  etjuity  court  is  merely  lending  its  assistance  to 
the  legal  tribunal  to  enforce  its  judgment  The  e<iuitable 
action  in  such  case  is  merely  ancillary  to  the  legal  action, 
and  in  aid  thereof.  The  fraudulent  vendor  is  not  a  neces- 
sary party  to  any  of  these  equitable  proceedings,  unhvs 
he  has  attempted  to  reserve  some  right  or  interest  to 
himself  in  the  estate  conveyed ;  but  the  fraudulent  grantct^ 
is  an  indispensable  party,  as  it  is  the  deed  under  which 
he  claims  that  is  attacked  for  fraud;  and  it  is  in  one  or 
the  other  of  these  actions  that  the  plaintiff's  cause  of 
action  is  grounded  upon  the  fraud  of  his  debtor  in  con- 
veying the  estate  sought  to  be  reached,  and  of  the  vendee  in 
accepting  the  conveyance.  Not  until  the  conveyance  is 
attacked  by  a  bill  in  equity  is  the  plaintiff's  cause  of  action 
based  upon  fraud;  then  for  the  first  time  is  fraud  hU 
cause  of  action,  and  then  for  the  first  time  can  the  statute 
of  limitations  of  four  years,  in  which  an  action  for  fraud 
is  barred,  be  pleaded  as  a  defense  to  such  cause  of  action. 
There  are  other  reasons  which  appeal  to  the  legal  mind 
for  refusing  our  assent  to  the  doctrine  of  Gillespie  v. 
Cooper,  supra.  As  before  stated,  the  creditor  who  has  two 
remedies  may  pursue  whichever  remedy  he  may  elect,  and 
he  is  certainly  entitled  to  pursue  the  ordinary  and  usual 
remedy  afforded  him  by  the  laws  of  the  state,  and  is  not 
called  upon  to  adopt  the  extraordinary  and  hay.ardous 
remedy  of  attaching  his  debtor's  property,  unless  he  be- 
lieves it  for  his  best  interest  so  to  do  in  order  to  gain  a 
preference  over  other  creditors.  So,  also,  is  he  entitled,  if 
he  so  desires,  to  pursue  a  remedy  that  gives  him  the 
right  to  try  the  question  of  fraud  on  issue  duly  made  by 
the  pleadings,  and  to  cross-examine  the  witnesses  of  his 
adversary ;  in  other  words,  to  hav(^  the  benefit  of  a  formal 
trial  to  the  court  on  the  issue  made,  which  is  denied  him 
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on  a  motion  to  dissolve  his  attachment,  if*  the  defend- 
ant elects  to  pursue  that  course.  His  failure  to  pursue 
this  extraordinary  remedy  will  not,  in  our  opinion,  start 
the  running  of  the  statute  of  limitations  against  a  remedy 
which  had  not  then  matured.  The  authorities  are  prac- 
tically agreed  that  the  statute  of  limitations  does  not  com- 
mence to  run  against  a  creditors'  bill  until  the  creditor 
has  reduced  his  claim  to  judgment  and  exhausted  his 
legal  remedies.  Rose  v.  Dunklee,  12  Colo.  App.  403,  56 
Pac.  342;  Mickel  v.  Walraven,  92  la,  423,  60  N.  W.  633; 
Oates  V.  Andrews  J  37  N.  Y.  657;  Weaver  v,  Haviland, 
142  N.  T.  534;  Reynolds  v.  Lansford,  16  Tex.  286;  Wilson 
V.  Buchan<in,  7  Grat.  (Va.)  334;  Bump,  Fraudulent  Con- 
veyances (3d  ed.),  547;  Brown  v.  Camphell,  100  Cal.  635, 
38  Am.  St  Rep.  314 ;  Harrell  v.  Kea,  37  S.  Car.  369,  16  S. 
E.  42,  Being  convinced  that  the  doctrine  announced  in 
Oillespie  v.  Cooper,  supra,  as  follows:  "The  statute  begins 
to  run  against  a  creditor  from  the  discovery  of  the  fraudu- 
lent act  on  the  part  of  his  debtor,  whether  the  creditor's 
claim  has  been  reduced  to  judgment  or  not,  as  he  is  not 
limited  to  a  creditors'  bill  in  order  to  obtain  relief  on  the 
ground  of  fraud,  but  may  attach  the  property  fraudulently 
conveyed" — was  announced  without  sufficient  considera- 
tion, the  same  is  overruled. 

The  defendants  also  relied  upon  the  case  of  State  v. 
Oshom^  143  Ind.  671,  in  which  the  following  was  held: 
"That  judgment  against  a  debtor  was  not  rendered  until 
after  the  expiration  of  the  six  years  within  which  a  con- 
veyance by  the  debtor,  fraudulent  as  to  his  creditors, 
could  be  attacked,  due  to  the  fact  that  the  debtor  per- 
sistently fought  the  action,  does  not  entitle  the  creditor 
to  sue  to  set  aside  such  conveyance  after  the  expiration 
of  such  time."  (42  N.  E.  921.)  We  do  not  think  that 
this  head-note  fairly  reflects  the  reasoning  of  the  court. 
A  careful  reading  of  the  opinion  discloses  that  judgment 
was  obtained  against  the  defendant  long  prior  to  the 
expiration  of  the  six  years  limited  by  statute  for  com- 
mencing an  action  upon  the  ground  of  fraud.     The  de- 
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fendant  appealed  the  ease  to  the  supreme  court,  but  did 
not  supersede  the  judgment,  and  the  creditors'  suit  could 
have  been  commenced  immediately  upon  obtaining  judg- 
ment, instead  of  waiting  two  or  three  years,  as  was  done, 
for  the  opinion  of  the  supreme  court,  and  during  which 
time  the  statute  barred  the  action.  In  that  case  the  plain- 
tiff had  every  opportunity  to  prosecute  his  action  before 
the  statute  intervened,  whereas,  in  the  present  case,  more 
than  ordinary  diligence  has  been  shown  by  the  plaintiff 
in  pressing  his  demand  and  seeking  the  assistance  of  the 
court  to  enforce  it.  We  do  not  wish  to  be  understood  as 
liolding  that  a  party  having  a  matured  claim  may  postpone 
the  running  of  the  statute  of  limitation  at  his  pleasure  by 
neglecting  to  bring  suit  within  a  reasonable  time  after 
discovering  the  fraud  of  his  debtor.  Equity  requires  a 
creditor  to  be  active  and  diligent.  In  Earl  of  Delorainc 
i\  Broicne,  3  Brown,  Ch.  (Eng.)  ♦633,  '640,  it  is. said  that 
nothing  will  cause  a  court  of  equity  to  act  "but  conscience, 
good  faith,  and  reasonable  diligence.  WTiere  these  are 
wanting,  the  court  is  passive,  and  does  nothing."  And  we 
quite  agree  with  the  supreme  court  of  low^a,  expresseil 
in  Michel  v.  Walravcn,  supra,  that  "when,  by  reason  of 
the  laches  and  delay  of  the  complainant,  it  has  become 
doubtful  whether  the  other  parties  can  produce  the  evi- 
dence which  is  necessary  to  a  fair  presentation  of  the  case 
on  their  part,  or  when  it  appears  tha't  they  have  been 
misled  to  their  disadvantage  by  such  conduct,  a  court  of 
(Kjuity  will  deal  with  the  remedy  as  barred.  In  such  cases 
the  court  acts  in  olx  lience  to  the  spirit  of  the  statutes  of 
limitations,  and  adopts  the  reasons  and  principle's  on 
which  they  are  founded,  rather  than  their  literal  require- 
ments." 

Coming  now  to  the  mortgage  liens  upon  the  land,  it  is 
shown  that  the  mortgage  executecl  to  Dolezal  was  for 
services  rendered  in  the  various  suits  growing  out  of  this 
transaction  and  expenses  incurred  therein.  We  incline  to 
the  belief  that  the  amount  of  his  mortgage  is  not  excessive 
for  the  services  performed,  and  that  he  is  entitled  to  a 
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first  lien  upon  the  property.  The  evidence  relating  to  the 
consideration  for  the  mortgages  of  Mrs.  Vech  and  George 
Baunian  is  very  unsatisfactory.  Mrs.  Vech,  who  is  a 
sister-in-law  of  Joseph  Roubal,  was  for  a  long  time  a 
member  of  his  family.  It  is  claimed  that  she  loaned  him 
$500  some  20  years  or  more  previous  to  the  making  of 
this  mortgage.  No  note  or  other  evidence  of  indebted- 
ness was  given  at  the  time,  nor  intervening  the  loan  and 
the  making  of  the  mortgage.  No  memorandum  appears  to 
have  been  kept  of  the  state  of  the  account  between  them, 
and,  while  it  may  be  true  that  the  money  was  furnished 
by  Mrs.  Vech,  none  of  the  circumstances  disclosed  tend 
to  show  that  it  was  regarded  as  a  loan.  Bauman  is  a 
nephew  of  Joseph  Roubal,  and  was  about  18  years  of  age 
at  the  time  it  was  claimed  he  furnished  money  to  Mrs. 
Roubal  to  purchase  certain  property  offered  at  sheriff's 
sale.  There  is  no  pretense  that  he  had  money,  except 
what  was  earned  by  working  out  on  a  farm.  No  note  was 
given  or  memorandum  made  of  the  amount  claimed  to 
have  been  furnished  by  him  at  the  tima  The  circum- 
stances do  not  impress  us  with  the  belief  that  the  con- 
sideration was  in  fact  advanced  out  of  his  own  means. 
As  between  the  parties  these  mortgages  are  good,  but  we 
think  that  they  ought  to  be  postponed  to  the  claims  of  the 
plaintiff. 

We  recommend,  therefore,  that  the  decree  of  the  dis- 
trict court  be  reversed,  and  that  a  decree  be  entered  sub- 
jecting the  land  in  dispute,  after  setting  aside  the  home- 
stead interest  of  Joseph  Roubal  and  wife,  to  the  payment 
of  the  plaintiflf's  judment,  after  first  satisfying  the  mort- 
gage of  the  defendant  Dolezal,  and  that  the  cause  be 
remanded  to  the  district  coUrt  for  that  purpose. 

Albert  and  Jackson,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed,  and 
the  cause  remanded  to  the  district  court,  with  directions 
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to  enter  a  decree  subjecting  the  land  in  dispute,  after 
setting  aside  the  homestead  interest  of  Joseph  Roubal 
and  wife,  to  the  payment  of  the  plaintiff's  judgment,  after 
first  satisfying  the  mortgage  of  the  defendant  Dolezal. 


Kevebsbd. 


Charles  E.  Yates  bt  al.  v.  Jones  National  Bank.* 

Charles  E.  Yates  et  al.  v.  Utioa  Bank.! 

Charles  E.  Yates  bt  al.  v.  Thomas  BAiLBfr.t 

Charles  E.  Yates  et  al.  v.  Bank  of  STAPLEHURST.t 

Filed  October  19,  1905.    Nos.  13,030,  13,031.  13,032,  13,033. 

Banks:  Misconduct  of  Officebs:  Action  fob  Damages.  Damages 
resulting  to  a  national  bank  from  the  misfeasance  or  misman- 
agement of  its  officers  are  assets  of  the  bank,  and  are  recoverable 
only  in  an  action  brought  by  the  bank  or  for  the  benefit  of  all 
the  stockholders  uid  creditors  thereof. 

:    Officers:    LiABiLnY:    Action.     The  officers  of  a  national 


batik  are  personally  liable  for  false  reports  made  and  published 
by  them  in  pursuance  of  section  5,211,  Revised  Statutes,  United 
States,  to  the  party  injured  thereby,  and  the  right  of  the  injured 
party  to  maintain  the  action  does  not  rest  on  the  federal  statute 
but  the  common  law. 

3.  False  Beports:  Action:   Defense.     It  is  no  defense  to  an  action  of 

that  character  that  such  reports  were  made  and  published  by 
the  officers  without  knowledge  of  their  falsity.  Following  Oerner 
V.  Mosher,  58  Neb.  135. 

4.  Bes  Judicata.    A  cause  of  action,  once  finally  determined  between 

the  parties  on  the  merits^  cannot  afterwards,  so  long  as  such 
judgment  remains  in  force,  be  litigated  by  new  proceedings, 
either  before  the  same  or  any  other  tribunal. 

6. :  Demubrer.  The  foregoing  rule  applies,  not  only  to  judg- 
ments which  are  the  result  of  a  trial  of  issues  of  fact,  but  also 
to  judgments  on  demurrer,  where  such  judgments  go  to  the 
merits  of  the  case;  but  a  judgment  on  a  demurrer,  which  is 
based  on  a  technical  defect  of  pleading,  a  lack  of  jurisdiction, 
or  the  like,  does  not  involve  the  merits  of  the  controversy,  and 
will  not  support  the  plea  of  res  judicata. 


♦  Reversed,  206  U.  S.  158.  t  Revereed,  206  U.  S.  181. 
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6.  DiBmissaL  The  voluntary  dismissal  of  an  action  before  final  sub- 
mission does  not  operate  as  an  estoppel,  and  is  without  prejudice 
to  a  future  action.         \ 

7. :    Costs:    Second  Acnow.     Under  our  practice  the  common 

law  rule,  making  the  payment  of  costs  in  the  action  dismissed 
a  prerequisite  to  the  prosecution  of  another,  is  one  which  the 
trial  court  in  the  exercise  of  a  sound  discretion  may  or  may 
not  apply. 

8.  Evidence  examined,  and  held  sufELclent  to  sustain  the  findings  of 
the  jury. 

Error  to  the  district  court  for  Seward  county:  Samuel 
H.  SORNBORGER,  JUDGE.     Affirmed. 

J.  W.  Dcweese  and  Halleck  F.  Rose,  for  plaintiffs  in 
error. 

B.  S.  Nfjrval  and  J.  J.  Thomas,  contra. 

Albert,  C. 

In  1893  the  Jones  National  Bank  and  the  Bank  of 
Staplohurst  each  brought  an  action  against  Charles  W. 
Mosher,  Homer  E.  Walsh,  David  E.  Thompson,  Charles 
E.  Yates,  Ellis  P.  Hamer,  Ambrose  P.  S.  Stuart,  Richard 
r.  Outcalt  and  RoUo  O.  Phillips;  and  Thomas  Bailey 
and  the  Utica  Bank  each  brought  an  action  against  all 
of  tht*  said  defendants  except  David  E.  Thompson.  The  ac- 
tions were  brought  in  the  district  court  for  Lancaster 
county,  and  the  several  petitions,  so  far  as  the  present 
inquiry  is  concerned,  as  substantially  the  same,  and  the 
allegations  are,  in  effect,  as  follows:  That  from  the  9th 
day  of  December,  188G,  to  the  21st  day  of  January,  1893, 
the  Capital  National  Bank  of  Lincoln  was  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the 
banking  laws  of  the  United  States;  that  the  defendants 
were  the  directors  and  officers  thereof,  and,  as  such,  had 
exclusive  control  and  managment  of  its  affairs;  that  dur- 
ing the  whole  of  said  period  the  bank  was  insolvent,  as 
the  defendants  well  knew,  or  by  the  exercise  of  due  dili- 
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gence  would  have  known,  and  that  on  or  about  the  23d 
day  of  January,  1893,  it  passed  into  the  hands  of  a  re- 
ceiver, who  at  the  commencement  of  the  action  was  in 
possession  of  all  of  its  assets;  that  from  the  9th  day  of 
December,  1886,  to  the  date  such  bank  passed  into  the 
hands  of  the  rec(»iver,  the  defendants,  in  pursuance  of  the 
banking  laws  of  the  United  States  and  on  the  demand  of 
the  comptroller  of  the  currency,  from  time  to  time  made 
statements,  and  caused  and  permitted  statements  to  be 
made,  to  the  comptroller  of  the  currency,  purporting  to 
show  the  financial  condition  of  such  bank  at  the  time 
such  statements  were  respectively  made,  and  causecl  such 
statements  to  be  published  in  certain  newspapers  of  gen- 
eral circulation  in  this  state;  that  the  defendants,  al- 
though chargeable  with  knowledge  of  the  true  condition 
of  said  bank  and  that  it  was  not  in  a  prosperous  condi- 
tion, but  insolvent,  when  such  reports  were  respectively 
made,  for  the  purpose  of  deceiving  the  plaintiff  and 
others  and  thereby  inducing  them  to  deposit  their  money 
in  said  bank,  made  out  and  caused  said  statements  to  be 
made  in  such  a  way  as  to  show  that  the  bank  was  in  a 
prosperous  condition,  and  that  it  was  safe  and  solvent; 
that  such  statements  were  brought  to  the  notice  of  the 
plaintiff  and  that,  relying  thew^on  and  believing  them 
to  be  true,  the  plaintiff,  induced  thereby,  made  certain 
deposits  in  the  said  bank  before  it  passed  into  the  hands 
of  the  receiver;  that,  if  each  of  the  defendants  did  not 
have  actual  knowlcnlge  of  the  false  and  fraudulent  char- 
acter of  such  statements,  and  of  the  actual  condition  of 
the  bank  when  such  statements  were  made,  his  lack  of 
knowledge  was  the  result  of  his  gross  negligence  in  re- 
spect to  his  duties  as  an  officer  of  the  bank.  Then  follow 
allegations  to  the  effect  tliat  the  defendants,  as  officers  of 
such  bank,  had  loancnl  sums  of  money  and  had  allowed 
and  paid  dividends  to  its  stockholders  while  the  bank  was 
insolvent,  contrary  to,  and  in  violation  of,  the  banking 
laws  of  the  United  States.  The  concluding  allegations 
are  as  follows :    "And,  by  reason  of  the  several  violations 
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of  the  banking  law,  as  above  set  forth,  by  these  several 
defendants,  they  have  become,  and  are,  liable  to  this 
plaintiff  for  the  damages  he  has  sustained  by  reason  of 
their  said  acts  in  the  sum  of  $11,500,  together  with  in- 
terest thereon  from  the  11th  day  of  October  to  the  28th 
day  of  December,  1892,  at  the  rate  of  seven  per  cent,  per 
annum."  In  each  case  the  defendants  demurred  on  four 
grounds:  (1)  Want  of  jurisdiction  of  the  subject  matter. 
(2)  Plaintiff's  want  of  Ic^al  capacity  to.  sua  (3)  Defect 
of  parties  plaintiff.  (4)  Insufficiency  of  the  facts  stated 
to  constitute  a  cause  of  action.  The  defendants  also  filed 
petitions,  asking  the  removal  of  the  causes  to  the  federal 
court,  for  the  reason  that  the  actions  involved  a  construc- 
tion of  the  national  banking  act  The  causes  were  re- 
moved, and  thereupon  the  plaintiffs  filed  motions  in  the 
federal  court,  asking  that  the  causes  be  remanded,  for  the 
reason  that  they  involved  no  federal  question.  The  mo- 
tion was  overruled. 

In  the  action  brought  by  the'plaintiff  Bailey,  the  federal 
court  sustained  the  demurrer  to  his  petition  and  dismissed 
the  case.  Bailey  prosecuted  error  to  the  circuit  court  of 
appeals,  where  the  rulings  of  .the  lower  court  on  the  mo- 
tion to  remand  and  the  demurrer  to  the  petition  were 
sustained,  and  the  judgment  of  dismissal  was  affirmed. 
Bailey  v.  Mosher,  63  Fed.  488.  Whereupon  the  other 
plaintiffs  dismissed  their  actions. 

Thereafter,  the  plaintiffs  each  brought  an  action  against 
the  parties  they  had  respectively  made  defendants  before 
in  the  district  court  for  Seward  county.  The  petitions 
in  the  later  cases,  as  they  stood  at  the  time  of  the  trial, 
are  substantially  the  same  as  those  in  the  former,  save 
that  it  is  not  allied  in  the  latter  that  the  Capital  Na- 
tional Bank  was  organized  under  the  laws  of  the  United 
States,  nor  that  the  statements  therein  mentioned,  pur- 
porting to  show  the  financial  condition  of  said  bank,  were 
made  in  pursuance  of  the  banking  laws  of  the  United 
States  or  on  the  demand  of  or  to  the  comptroller  of  the 
currency.  The  concluding  of  the  latter  petitions  is  as 
50 
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follows:  "Plain tiflf  states  that,  by  reason  of  the  facts  as 
above  set  forth  and  the  false  and  fraudulent  statements, 
advertisements  and  representations  of  the  defendants,  the 
plaintiff  has  been  danmgcKl  in  the  sum  of  twenty  thousand 
dollars  (f 20,000)."  On  the  application  of  the  defendants 
the  case  of  Bailey  v.  Moshcr  was  removed  to  the  United 
States  circuit  court,  on  the  theory  that  it  was  brought 
under  the  United  States  banking  act  for  misfeasance  or 
mismanagement  of  the  defendants  as  officers  of  a  na- 
tional bank.  On  motion  of  the  plaintiff  the  circuit  court 
remanded  the  cause  to  the  state  court,  holding  that  no 
federal  question  was  involved.  Jiailey  v.  Mosher,  74  Fed. 
15.  When  the  cause  again  reached  the  state  court,  the 
several  petitions  were  amended  by  interlineation,  whereby 
they  were  brought  to  their  present  form.  Whereupon, 
on  application  of  the  defendants,  the  cases  were  removed 
to  the  United  States  circuit  court,  on  the  theory  that  the 
amendment  had  injected  a  federal  question.  The  circuit 
court  overruled  a  motion  to  remand,  sustained  a  demurrer 
to  the  petition  and  dismissed  the  cause.  Bailey  v.  Moslur, 
95  Fed.  223.  On  appeal,  the  question  was  jiresented  to 
the  circuit  court  of  apeals^  the  judgment  of  the  circuit 
court  was  reversed  and  the  causes  remanded  to  the  state 
court,  for  the  reason  that  tliey  involved  no  federal  ques- 
tion.    Jones  V.  MosheVy  107  Fed.  561. 

The  subsequent  pleadings  are  somewhat  voluminous, 
and  it  will  suffice  to  say  that  the  questions  hereinafter 
discussed  are  sufficiently  presented.^  The  defendant 
Stuart  made  default  and  judgment  was  taken  against 
him.  The  defendants  Hamer  and  Phillips  died  after  the 
action  was  commenced;  as  to  the  former  the  action  was 
revived  against  his  estate;  as  to  the  latter  no  proceedings 
for  revivor  were  had.  The  cases  were  all  tried  at  the 
same  time  and  submitted  on  the  same  evidence.  At  the 
close  of  the  evidence  the  court  directc^l  a  verdict  in  t^ach 
case  in  favor  of  the  defendant  Walsh.  As  to  the  other 
defendants,  in  the  several  cases  to  which  they  wt»re  re- 
spectively piu-ties,  the  jury  found  for  the  plaintiff  and 
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judgment  was  given  accordingly,  from  which  the  defend- 
ants respei*tively  prosecute  error  to  this  court. 

One  of  the  principal  contentions  of  the  defendants, 
reduced  to  its  simplest  form,  is  as  follows:  (1)  Damages 
resulting  to  a  national  bank  from  the  misfeasance  or  mis- 
management of  its  officers  are  assets  of  the  bank,  and  arc*, 
recoverable  of  such  officers  only  in  an  action  brought  by 
the  bank,  or  for  the  benefit  of  all  the  stockholders  and 
creditors.  (2)  The  damages  alleged  in  the  petition  re- 
sulted to  a  national  bank  from  the  misfeasance  and  mis- 
management of  its  officers.  (3)  Therefore,  such  damages 
are  assets  of  the  bank,  and  are  recoverable  only  in  an 
action  brought  by  the  bank,  or  for  the  benefit  of  all  the 
stockholders  and  cr(*ditors.  Tl>e  major  premise  is  so 
nearly  a  self-evident  proposition  that  it  requires  no  elab- 
oration. It  is  recognized  in  Bailey  v.  Moshcr,  supra, 
and  in  the  cases  there  cited.  But  we  are  not  disposcnl  to 
accept  the  minor  premise.  It  is  true  the  petitions  show 
misfeasance  and  mismanagement  on  the  part  of  the  de- 
fendants as  officers  of  the  bank,  and  that  the  bank  thereby 
sustained  damages,  but  they  show  more  than  that.  They 
show  that  the  defendants  made  and  published  false  and 
misleading  statements  concerning  the  financial  condition 
of  the  bank,  whereby  the  plaintiffs  were  induced  to  b(^ 
come  and  remain  its  creditors  to  their  danmge.  In  short, 
whatever  other  allegations  may  be  contained  in  the  peti- 
tion, they  also  contain  sufficient  to  constitute  a  common 
law  action  for  deceit.  That  the  party  upon  whom  the 
deceit  or  imposition  was  practiced  by  the  officers  of  a 
national  bank  may  maintain  an  action  against  them  in 
his  own  name  and  behalf  for  damages  rt\sulting  to  him 
therefrom,  and  that  his  right  of  action  does  not  rest  on 
the  federal  statutes,  but  the  common  law,  is  no  longer  an 
open  question.  Stuart  v.  Bank  of  Staplehurst,  57  Neb. 
569;  Gerner  v.  Mosher,  58  Neb.  135;  Gcrner  r.  Yates,  61 
Neb.  100;  Prescott  v.  Uamihey,  65  Fed.  653;  Oerticr  v. 
Thompson,  74  Fed.  125;  King  v.  Pomeroyy  121  Fed.  287; 
Brigys  v.  Hpanlding,  141  U.  S.  132. 
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But  it  is  contended  that  the  petitions  are  substantially 
the  same  as  that  in  Bailey  v,  Mosher,  63  Fed.  488,  and 
that  the  circuit  court  of  appeals  held  that  such  petition 
committed  the  plaintiff  to  the  theory  that  his  action  was 
for  misfeasance  and  mismanagement,  resulting  in  damages 
to  the  bank,  recoverable  only  in  an  action  by  the  receiver 
for  the  benefit  of  all  the  stockholders  and  creditors.  The 
difference  between  the  petition  in  that  case  and  those  in 
the  casi»s  at  bar  has  already  been  pointed  out,  and  the 
importance  which  the  circuit  court  of  appeals  attached 
to  some  of  the  allegations  of  the  petition  in  that  case, 
whicli  are  omitted  from  those  now  before  us,  is  shown  by 
the  following  taken  from  the  body  of  the  opinion : 

"We  feel  constrained  to  hold  that,  properly  construed, 
th(*  p(»<ition  contains  but  one  paragraph  or  count,  and 
stat(*8  but  one  cause  of  action,  and  that  the  cause  of  action 
Bt;it(Ml  is  one  for  the  misfeasance  and  mismanagement  of 
the  aflPairs  of  the  bank  by  the  defendants  as  its  officers 
and  directors.  We  cannot  adopt  the  view  of  the  plaintiff 
in  error  that  those  clauses  of  the  petition  which  state, 
or  tend  to  state,  a  cause  of  action  for  deceit  at  common 
law,  should  be  segregated  from  the  other  clauses  of  the 
petition,  and  held  to  constitute  the  statement  of  the  cause 
of  action.  The  court  cannot  reject  the  allegations  of  the 
petition  which  do  state  a  cause  of  action  under  the  bank- 
ing act,  for  the  purpose  of  converting  mere  matter  of  in- 
ducement or  surplusage,  contained  elsew^here  in  the*  peti- 
tion, into  a  substantive  statement  of  a  cause  of  action 
different  from  that  which  the  petition  in  terms  declares 
to  be  the  foundation  of  the  action.  The  plaintifip  was  not 
bound  to  state  the  legal  elTect  of  the  facts  set  out  in  his 
petition,  but,  having  done  so,  he  cannot  complain  if  his 
adversary  and  the  court  accept  and  act  upon  his  ovra 
theory.  Especially  is  this  so  when  the  petition  is  am- 
biguous, and  will  support  that  theory  as  well  op  better 
than  any  other. 

"In  the  sense  of  the  word,  as  used  in  code  pleading, 
there  is  but  one  paragraph  in  this  petition.     The  term 
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^paragraph/  as  used  in  code  pleading,  means  an  entire  or 
int^ral  statement  of  a  canse  of  action.  It  is  the  equiva- 
lent of  'count'  at  common  law.  It  may  embrace  one  sen- 
tence or  many  sentences;  but,  whether  one  or  many,  it  con- 
stitutes a  statement  of  a  single  cause  of  action.  It  is  a 
requirement  of  some  codes  that,  if  the  petition  contains 
^more  than  one  cause  of  action,  each  shall  be  distinctly 
stated  in  a  separate  paragraph  and  numbered'  (code,  Ark. 
sec.  5,027) ;  and  all  of  them  require  that  each  cause  of 
action  shall  be  separately  stated  and  numbered.  The 
Nebraska  code  provides  that,  'where  the  i)etition  contains 
more  than  one  cause  of  action,  each  shall  be  separately 
stated  and  numbered.'  Ck)nsoL  St  Neb.  1891,  sec.  4,633 
(93).  And  the  supreme  court  of  that  state,  construing 
this  section,  have  «aid:  *A  plaintiff  cannot  jumble  his 
causes  of  action  together.*  Schuyler  Nat.  Bank  v.  Boh 
long,  24  Neb.  821.  If,  in  drafting  the  petition,  the  pleader 
supposed  he  was  stating  more  than  one  cause  of  action, 
he  would  undoubtedly  have  separately  stated  and  num- 
bered them,  as  required  by  the  Nebraska  code.  No  one 
can  point  out  in  this  petition  where  the  statement  of  one 
canse  of  action  ends  and  another  begins.  The  plaintiff 
cannot  reform  or  amend  his  petition  in  this  court.  If  it 
were  possible  to  spell  out  of  the  averments  of  this  peti- 
tion, taken  separately  or  together,  an  action  for  deceit, 
the  court  would  be  precluded  from  attaching  that  mean- 
ing to  them  by  the  positive  statement  contained  in  the 
petition  itself  that  the  action  is  grounded  on  the  'viola- 
tions of  the  banking  law'  therein  set  out  Section  5,239 
of  the  Revised  Statutes  of  the  United  States  provides  that : 
'If  the  directors  of  any  national  banking  association  shall 
knowingly  violate,  or.  knowingly  permit  any  of  the  offi- 
cers, agents  or  servants  of  the  association  to  violate  any 
of  the  provisions  of  this  title,  all  the  rights,  privileges  and 
franchises  of  the  association  shall  be  thereby  forfeited. 
♦  ♦  ♦  And  in  cases  of  such  violation,  every  director 
who  participated  in,  or  assented  to,  the  same  shall  be 
held  liable  in  his  personal  and  individual  capacity  for  all 
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damagoa  which  the  association,  its  shareholders,  or  any 
other  person  shall  have  sustained  in  consequence  of  such 
violation.'  It  is  ob\iou8  that  the  plaintiff,  in  the  incep- 
tion of  this  case,  had  in  view  the  enforcement  of  the  de- 
fendants' liability  under  the  last  clause  of  this  section." 

From  the  foregoing  it  is  clear  that  the  court  proceeded 
upon  the  ground  that  the  plaintiff,  by  those  allegations 
of  his  petition  which  are  omitted  from  those  in  the  cases 
at  bar,  had  committed  himself  to  the  theory  that  his 
cause  of  acticm  was  one  arising  under  tibie  federal  banking 
law  for  misfeasance  and  mismanagement,  resulting  in 
damages  to  the  bank.  Those  very  allegatjlons,  it  held, 
precluded  it  from  "spelling  out"  a  cause  of  action  for  de- 
ceit. If  those  allegations  ar^  to  be  held  of  such  import 
tance  when  included  in  a  petition,  it  seems  to  us  that  their 
omission  and  the  studied  omission  of  direct  reference  to 
the  federal  banking  law  from  the  petitions  in  the  cases 
at  bar  are  equally  significant.  Besides,  it  was  expressly 
held  in  Jones  v.  Afosher^  107  Fed.  561,  that  the  petition 
involved  no  federal  question;  consequently,  it  presented 
no  case  arising  under  the  federal  banking  law.  It  and 
the  other  petitions  before  us  do  state  a  cause  of  action 
for  deceit.  We  know  of  no  rule  of  pleading  that  would 
justify  this  court  in  assuming  that  the  plaintiff  intended 
to  plead  a  cause  of  action  which  he  could  not  maintain, 
so  long  as  he  has  pleaded  facts  sufficient  to  constitute  one 
which  he  could  maintain.  It  may  be  said,  in  passing, 
that  in  this  state  no  such  meaning  is  attached  to  the  term 
^^paragRiph"  as  that  given  it  by  the  court  of  appeals  in 
that  case. 

It  is  further  insisted  that  the  judgment  rendered  in 
that  case  supports  the  plea  of  res  judicata  interposed 
against  the  plaintiff  Bailey  in  his  present  action.  It  is 
elementary  that  a  cause  of  action,  once  finally  determined 
between  the  parties  on  the  merits,  cannot  afterwards,  and 
so  long  as  such  judgment  remains  in  force,  be  litigated  by 
new  proceedings,  either  before  the  same  or  any  other 
tribunal.     And   this   rule   is   not  limited   to   judgments 
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which  are  the  result  of  a  trial  of  an  issue  of  fact,  but  ap- 
plies as  well  to  judgments  on  demurrer,  \vhere  such  judg- 
ments go  to  the  merits  of  the  case.  Gould  v.  EvansviUe 
&  C.  R,  Co.,  91  U.  S.  52G;  Bissell  v.  Spring  Valleij  Town- 
sit  ip,  124  U.  S.  225;  City  of  Los  Angeles  v.  Melius,  59  Cal. 
444;  Gregory  v.  Wooihcorth,  107  la.  151;  Rodman  v.  Michi- 
gan C.  R,  Co,,  59  IMich.  397.  But  a  judgment  on  a  de- 
murrer, which  is  based  on  a  technical  defect  of  pleading. 
a  lack  of  jurisdiction,  misjoinder  of  parties,  or  the  like, 
does  not  involve  the  merits  of  the  controversy,  and  is 
not  available  as  res  judicata.  House  v.  Mullen,  22  Wall. 
(U.  S.)  42;Sirers  v.  Sivers,  97  Cal.  518;  Roberts  v.  TTamil 
ton,  56  la.  683.  TNTien  a  plea  of  res  judicata  is  interposectN 
the  controlling  question  is  whether  the  judgment  offered 
to  support  it  is  based  on  the  merits  of  the  controversy. 
If  it  is,  it  is  conclusive  and  forecloses  further  investi- 
gation. Applying  that  test  to  the  present  case,  we  do 
not  think  the  judgment  of  the  court  of  appeals  in  Buileij 
V.  Mosher,  supra,  supports  the  plea  of  res  judicata.  It 
does  not  dispose  of  the  action  for  deceit  on  its  merits, 
but  on  the  technical  ground  that,  by  the  averm(»nt  of  mere 
conclusions  of  law,  the  plaintiff  had  committed  hims(4f 
to  the  theoi'y  that  the  action  w^as  of  a  differc^nt  charac- 
ter, and  precluded  an  examination  of  the  merits  of  his 
action  for  deceit.  ^ 

As  to  the  other  plaintiffs,  it  is  insistM  that  they  are 
concluded  by  the  judgments  of  dismissiil  rendered  in  the 
respective  cases  by  the  federal  court.  It  will  be  remem- 
bered that  in  all  of  those  cases,  save  that  brought  by  Bailey, 
the  dismissal  was  on  the  motion  of  the  plaintiffs,  and 
before  the  trial  of  any  issue  of  law  or  fact.  A  dismissal, 
under  such  circumstances,  does  not  operate  as  an  estoppel, 
and  is  no  bar  to  another  action.  Sei^tion  430  of  the  code 
seems  to  embo<ly  the  prevailing  doctrine  in  regard  to  a 
voluntary  dismissal,  and  provides,  among  other  things, 
that  an  action  may  be  dismissed  by  the  plaintiff,  before 
a  final  submission  of  the  cause  to  the  jury,  without  preju- 
dice to  a  future  action.     See  Heals  v.   Wester7i   Union 
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Telegraph  Co.,  53  Neb.  601;  Bank  of  Mayicood  v.  Estate 
of  McAllister^  56  Neb.  188;  Harnson  v.  Hartford  Fire 
Ins.  Co. J  112  la.  77.  That  the  costs  had  not  been  paid  in 
the  cases  voluntarily  dismissed  does  not  estop  the  plaintiffs 
to  prosecute  these  actions.  So  far  as  onr  practice  is  con- 
cerned, the  most  that  can  be  said  of  the  common  law  rule, 
making  the  pa.yment  of  costs  in  the  former  action  a  pre- 
requisite to  the  prosecution  of  another,  is  that  it  is  one 
which  the  trial  court,  in  the  exercise  of  a  sound  discre- 
tion, may  or  may  not  apply.  Union  P.  R.  Co.  v.  Mertes, 
35  Neb.  204.  The  record  shows  no  abuse  of  discretion  in 
this  instance. 

It  is  next  (*ont<ended  by  the  defendants  that  these  cases 
were  prosecuted  on  the  theory  that  they  were  actions  for 
misfeasance  and  mismanagement  The  record  does  not 
sustain  that  contcmtion.  It  is  true  there  is  a  large  amonnt 
of  evidence  in  the  record  tending  to  establish  misfeasance 
and  mismanagement  of  the  affairs  of  the  bank  by  the  de- 
fendants. But  this  evidence  Was  not  introduced  for  the 
purpose  of  proving  su(*h  facts,  but  was,  in  most  instances, 
inseparably  connected  with  evidence  tending  to  establish 
an  action  for  deceit  That  the  court  tried  the  cases  as 
,  actions  for  deceit  is  clearly  shown,  we  think,  by  ai^  in- 
struction following  the  statement  of  the  issues,  in  which 
the  jury  were  instructed  that  tlie  burden  of  proof  was 
on  the  plaintiffs  to  establish  the  allegations  contained 
in  their  several  petitions,  closing  with  these  words:  "In 
other  words,  the  burden  is  upon  the  plaintiffs  severally 
to  show  that  the  defendants  severally  published,  or  caused 
to  be  published,  or  participated  in  the  publication  of,  the 
statements  of  the  condition  of  the  Capital  National  Bank; 
♦  ♦  ♦  that  thti  plaintiffs,  each  for  himself,  relied  upon 
the  truth  of  said  statements;  •  ♦  •  that  such  state- 
ments were  untrue." 

It  is  earnestly  contended  by  the  defendants  that  the 
verdicts  are  not  sustained  by  sufficient  evidence.  The 
evidence  makes  up  three  large  volumes,  and  it  is  impos- 
sible to  discuss  it,  save  in  the  most  general  way,  with- 
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out  extending  this  opinion  to  undue  length.  It  was  in- 
cumbent on  the  plaintiffs  to  establish  by  a  preponder- 
ance of  the  evidence:  (1)  That  the  defendants  published 
the  statements  purporting  to  show  the  financial  condition 
of  the  Capital  National  Bank  or  participated  in  the  pub- 
lication thereof;  (2)  That  such  statements  were  false; 
(3)  That  the  plaintiffs  severally  relied  upon  such  state- 
ments, and  believed  them  to  be  true,  and  were  thereby 
misled  to  their  injury. 

As  to  the  first  proposition,  the  evidence  shows  that 
none  of  the  statements  were  actually  made  by  all  the  de- 
fendants, but  that  each  defendant  participated  in  making 
some  of  them.  It  is  urged  on  behalf  of  the  defendant 
Thompson  that  he  participated  in  making  but  one  of  them. 
That  is  a  mistake.  The  evidence  is  conclusive  that  he 
signed  and  participated  in  makirrg  at  least  four  of  them ; 
the  first  being  that  made  and  published  December  28, 
1886;  the  last  that  made  and  published  July  9,  1891. 
The  mistake  arises,  perhaps,  from  the  construction  which 
the  defendants  seem  to  place  on  the  petitions.  The  peti- 
tions set  out  two  of  the  statements  at  length,  but  it  is  also 
alleged  that  at  divers  other  times  and  dates,  between  the 
28th  of  December,  1880,  and  the  21st  day  of  January, 
1893,  the  defendants  made  and  published  other  false  and 
misleading  reports  purporting  to  show  the  condition  of 
the  bank,  which  were  relied  upon  by  the  plaintiffs.  The  de- 
fendants appear  to  take  the  position  that  plaintiffs  should 
be  restricted  to  the  two  reports  set  out  at  length.  We  do 
not  think  so.  The  allegations  of  the  petitions  are  suffi- 
ciently broad  to  admit  proof  of  any  and  all  statements  made 
on  and  between  the  dates  just  mentioned.  If  definiteness 
and  certainty  required  all  such  statements  to  be  set  out  at 
length,  the  remedy  was  by  motion. 

As  to  the  proposition  that  the  statements  were  false, 
the  evidence  involves  a  maze  of  figures  and  computations 
covering  a  large  portion  of  the  bill  of  exceptions.  The  de- 
fendants contend,  among  other  things,  that  the  only  dis- 
crepancies shown  by  this  evidence  are  discrepancies  be- 
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tween  the  balance  book  of  the  bank  and  the  statements, 
and  that  such  discrepancies  are  due  to  the  fact  that  the 
comptroller  of  the  currency,  in  pursuance  of  his  authority 
under  the  federal  banking  law,  required  a  diflFerent  classi- 
fication of  the  items  in  such  statements  than  that  under 
which  they  were  classified  on  the  books  of  the  bank;  that 
the  relation  between  the  totals  was  not  thereby  disturbed ; 
consequently,  such  discrepancies  are  immaterial.     The  con- 
tention  is  not  borne  out  by  the  record.     The  evidence 
not  only  tends  to  show  discrepancies  between  the  state- 
ments and  the  books  of  the  bank,  but  also  between  such 
statements  and  the  actual  condition  of  the  bank  when  the 
statt»ments  were  respectively  made,  and  that  such  discrep- 
ancies materially  disturb(Hl  the  relation  between  the  totals 
of  th(*  assets  and  liabilities  of  the  bank,  and  made  its  condi- 
tion appc^ar  better  than  ^what  it  actually  was.     In  short, 
there  is  ample  evidence  to  sustain  a  finding  that  the  bank 
was  insolvent  before  and  during  the  period  covered  by 
the  transactions  of  the  plaintiffs  with  it;  that,  had  the 
statements  been  made  in  accordance  with  the  facts,  they 
would  have  shown,  notwithstanding  the  classification  re- 
quired by  the  comptroller  of  the  currency,  the  true  con- 
dition of  the  bank,  or  at  least  sufHcient  to  put  prospective 
customei-s  upon  inquiry;  but,  instead,  they  exaggerated 
the  assets,  depreciated  the  liabilities,  and  were  so  framed 
as  to  conceal  the  actual  condition  of  the  bank  and  convey 
the  impression  that  it  was  not  only  solvent,  but  prosperous. 
In  the  face  of  these  facts,  no  manipulation  of  figures  or 
refinement  of  argument  can  make  it  appear  that  the  dis- 
crepancies are  immaterial,  or  that  there  is  a  lack  of  proof 
that  the  stati^ments  were  false.     We  do  not  wish  to  be 
understood  to  say  that  all  of  the  defendants  knew  that 
such  statements  were  false.    We  are  satisfied  that  such 
is  not  the  case.     But,  as  was  said  in  Gcrner  v.  Mosher,  58 
Neb.  135,  it  was  their  duty  to  know  whether  the  statements 
made  by  them  were  true,  and  the  fact  that  they  made 
and  published  them,  without  knowledge  of  their  falsity, 
is  no  defense. 
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As  to  the  proposition  that  the  plaintiffs  relied  upon 
such  statements  and  believed  them  to  be  true,  and  were 
thereby  misled  to  their  injury,  we  consider  it  sufficiently 
established  by  the  evidence.  The  plaintiff  Bailey  testified 
that  he  had  had  some  money  to  invest,  and  read  the  pub- 
lished statements  of  the  different  banks  including  those 
of  the  Capital  National,  in  order  to  keep  himself  informed 
of  their  condition. 

The  following  is  a  portion  of  his  testimony  on  this  point : 
"Q.  How  did  you  come  to  go  to  the  Capital  National 
Bank?  A.  I  went  on  purpose  to  see  what  they  would  pay 
on  the  money.  And  I  thought  it  was  just  as  good  as  the 
First  National.  Q.  What  information  did  you  have  as  to 
the  condition  of  the  Capital  National  Bank?  A.  As  soon 
as  I  went  in  they  handed  me  a  card,  and  the  directors  and 
stockholders  of  the  bank  were  on  that  card.  And  I  took  the 
papers  several  years  previous.  Q.  ^\Tiat  papers?  A.  The 
Semiweekly  Journal,  I  believe,  and  the  Call.  Q.  What  did 
you  see?  A.  I  saw  the  bank  was  in  good  circumstances,  as 
I  supposed,  the  way  the  amount  of  assets  read  in  the  pub- 
lished statements.  Q.  Well,  what  did  you  read  in  those 
papers — published  statements?  A.  Yes,  in  the  published 
statements  in  the  paper.  Q.  Of  what  bank?  A.  The 
Capital  National  Bank  of  Lincoln,  Nebraska.  Q.  State 
when  it  was,  with  reference  to  the  time.  A.  I  suppose 
ever  since  the  bank  started,  for  I  read  the  papers  every 
day,  and  took  particular  notice.  I  had  some  money  to 
loan  out,  and  I  took  a  little  notice  where  I  thought  was 
the  best  place  to  put  it.  Q.  And  what  reliance  did  you 
make,  if  any,  upon  these  statements?  A.  Well,  that  was 
all  the  reliance  I  had  was  what  I  could  get  information  in 
the  papers  in  regard  to  the  standing  of  the  bank.  Q. 
State  what  information,  if  any,  you  had,  other  than  what 
was  disclosed  in  the  statements  tha^t  were  published.  A. 
That  was  all  the  information  I  had.  Q.  You  may  state 
where  you  got  your  information  as  to  the  condition  of  this 
bank.  A.  I  got  it  from  the  published  statements.  Q.  And 
from  any  other  source?    A.  No,  sir,  I  had  no  other  source 
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to  get  it  from.  Q.  State  what  effect  those  published  state- 
ments had  upon  your  transacting  business  at  the  Capital 
National  Bank,  if  any.  A,  TVTiy,  that  is  all  the  effect  1 
had  to  go  by  was  the  published  statement,  supposing  it  was 
to  be  true  and  correct.  Q.  Did  you  believe  it  to  be  true? 
A.  I  believed  it  to  be  true  or  I  wouldn't  have  put  my  money 
there,  I  would  have  kept  it  where  it  was.  Q.  Now,  you 
may  state  if  you  knew  at  any  time,  or  had  any  means  of 
knowing,  that  the  Capital  National  Bank  ♦  ♦  ♦  was 
not  financially  in  the  condition  as  represented  in  the  condi- 
tion as  represented  by  its  statements.  A.  I  had  no  means 
of  knowing.  Q.  Well,  did  you  have  any  knowledge?  A.  1 
had  no  knowledge.  Q.  State  what  belief,  if  any,  you  put 
in  those  statements  prior  to  the  time  you  deposited  your 
money  in  the  bank.^  A.  I  believed  the  statements  to  be 
true,  or  I  never  would  have  put  my  money  in  the  bank. 
That  is  sure." 

Cross-examination — ^^^Q.  And  there  was  no  bank  in  Lin- 
coln, or  in  the  state  that  you  knew  of,. that  stood  higher 
in  the  general  estimation  than  it?  A.  Not  in  my  own  mind 
according  to  their  statement.  I  don't  think  there  was  any 
in  Lincoln,  anyway." 

His  evidence,  fairly  construed,  sufficiently  shows  that  he 
relied  upon  the  false  statements,  believeil  them  to  be  true, 
and,  consequently,  that  the  bank  was  safe;  that,  acting  in 
that  belief  and  influenced  by  it,  he  transferred  his  business 
to  such  bank.  It  is  true,  his  evidence  shows  that  he  was 
influenced  somewhat  by  the  higher  rate  of  interest  tihis 
bank  was  paying.  But  it  is  well  settled  that,  where  a 
false  statement  is  relied  ui>on  and  is  a  material  induce- 
ment, it  is  immaterial  that  other  causes  contributed  to 
influence  the  conduct  of  the  injured  party.  Runge  v. 
Brovn,  23  Neb.  817;  Foley  v.  Holtry,  43  Neb.  133;  Olcott  v, 
Bolton,  50  Neb.  779;  8ioux  Nat.  Bank,  v,  Norfolk  State 
Bank,  56  Fed.  139.  The  evidence  adduced  on  behalf  of  the 
other  plaintiffs  on  this  point  is  stronger  than  that  adduced 
by  Bailey,  and  is  sufficient,  we  think,  in  each  case  to  sustain 
a  ilnding  that  the  plaintiffs  relied  upon  the  statements,  be- 
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liefved  them  to  be  tnie^  and  were  misled  thereby  to  their 
injury. 

We  have  gone  over  the  evidence  in  this  case  with  some 
care,  fully  alive  to  the  liability  of  the  jurors  to  draw  wrong 
inferences  in  cases  of  this  character,  owing  to  the  lack  of 
time  and  facilities  to  consider  and  weigh  the  mass  of  evi- 
dence introduced,  and  are  thoroughly  satisfied  that  every 
fact  essential  to  a  recovery  in  these  cases  is  sufficiently  su^ 
tained  by  the  evidence.  We  have  also  gone  over  the  several 
errors  assigned,  and-have  examined  them  in  the  light  of  ex- 
haustive briefs  and  luminous  oral  arguments  of  the  learned 
gentlemen  representing  the  respective  parties,  but  have 
found  no  reversible  error. 

It  is  therefore  recommended  that  the  several  judgments 
be  affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  said  judgments  and  each  of  them  are 

Affibmbd. 


City  op  Plattsmouth  v.  Hugh  Mubpht. 

FiLBD  OcTOBEB  19,  1905.    No.  18,888. 

1.  Unconstitutional  Statute:  Ameitdment.     An  act  of  the  legislature 

amendatory  of,  or  supplemental  to,  an  unconstitutional  law  la 
unconstitutional  and  yold,  and  chapter  14,  laws  1887,  being 
amendatory  of,  and  supplemental  to,  chapter  14,  laws  1885,  which 
has  been  held  unconstitutional  and  void,  is  also  invalid. 

2.  Cities:  Contracts:    RATincATion.     A  contract  entered   into   by   a 

city  in  violation  of  a  mandatory  provision  of  its  charter  is  void, 
and  can  be  ratified  only  by  an  observance  of  the  conditions 
essential  to  a  valid  agreement  in  the  first  instance. 

3.  The  maxim,  Ignorantia  juris  neminem  excuiot,  applied. 

Erbob  to  the  district  court  for  Cass  county:  Paul  Jes- 
SEN,  JUDGB.    Reversed. 
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H.  D.  Travis  and  J,  L.  Root,  for  plaintiff  in  error. 
Matthew  Oerinffy  contra. 

Albert,  C. 

ThiH  action  was  brought  to  recover  the  balance  dne  on 
an  allejred  writt4»n  contract  between  the  citv  of  PlattK- 
nioiith  and  one  Fanning  for  the  pacing  of  certain  streets 
of  that  city.  The  work  was  performed  and  accepted  by 
the  city,  and,  by  the  temiK  of  the  contract,  the  amount  dne 
the  contractor  therefor  was  |7,628.38.  Of  this  amount  the 
city  paid  |7,097.06,  but  afterwards  refuw^d  to*  pay  the  bal- 
ance. Fanning  aKsigned  his  claim  for  the  balance  to  the 
plaintiff.  Th(Te  was  a  verdict  for  the  plaintiff,  and  from 
a  judgment  rendered  thereon  the  city  brings  the  case  here 
on  error. 

Among  other  defensc^s,  it  is  urged  that  the  contract  is 
void,  b(vau8e  it  was  made  in  violation  of  certain  manda- 
tory  provisions  of  the  chaiixT  under  which  the  city  was 
acting  at  the  time  the  contract  was  made.  Among  other 
violaticms  relied  upon  to  defeat  the  acticm  is  that  no  esti- 
mate of  the  cost  of  the  improvem(*nt  had  ever  been  made 
and  submittcHl  to  the  city  council  by  the  city  engineer,  as 
r<*<juirc*<l  by  law,  before  the  contract  was  made.  The  evi- 
dence shows  a  history  of  the  contract  and  of  the  prelimi- 
nary steps  leading  up  to  its  execution.  We  have  gone  over 
this  evi(l(»nce  with  care,  and  it  is  clear  and  convincing 
that  no  estimate  of  the  cost  of  the  improvement  in  ques- 
tion was  ever  made  and  submitted  to  the  council  by  the 
city  c^ngimvr  before  the  contract  was  made. 

This  brings  us  at  onc(*  to  the  question  whether  the  mak- 
ing of  such  estimates  and  their  submission  to  the  city 
council  wow  prereiiuisites  to  a  valid  exercise  of  the  power 
of  the  city  to  make  the  contract,  and  to  determine  that 
qu(\stion  it  is  ncnessary  to  consider  the  provisions  of  the 
charter  under  which  the  city  was  acting  at  the  t\uu\  so 
far  as  such  provisions  relate  to  the  matter  in  hand.     The 
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contract  was  made  in  1892,  and  at  that  time  the  city  had 
more  than  5,000,  but  less  than  10,000  inhabitants — a  fact 
which  stands  admitted  of  record.  In  1879  an  act  was 
passcMl  and  approved,  entitled  "An  act  to  provide  for  the 
organization,  government,  and  powers  of  cities  and  vil- 
lages," which  provided  that  all  cities  and  villages  con- 
taining more  than  1,500  and  less  than  15,000  inhabitants 
should  be  governed  thereby.  Laws  1879,  p.  193.  In  1883 
there  was  passed  and  approved  *'An  act  to  provide 
for  the  organization,  government,  and  i>owers  of  cities  of 
the  second  class  having  more  than  ten  thousand  inhabit- 
ants." Laws  1883,  ch.  16.  As  the  defendant  city  then, 
as  now,  had  less  than  10,000  inhabitants,  it  was  not  af- 
fected by  this  act.  In  1885  the  legislature  undertook  to 
amend  the  title  to  the  act  of  1883  in  such  a  way  as  to 
include  cities  of  the  second  class  having  over  5,000  in- 
habitants. The  title  to  the  act  is  "An  act  to  amend  the 
title  and  sections  1,  2,  3  and  4,  of  an  act  entitknl  ^An  act 
to  provide  for  the  organization,  government,  and  powers 
of  cities  of  the  second  class  having  more  than  ten  thousand 
inhabitants/ "  Laws  1885,  ch.  14.  This  act  was  held 
void  in  Webster  v.  City  of  Hastings^  59  Xeb.  563.  Con- 
8(H]u(^ntly,  the  powers  and  duties  of  the  defendant  city  are 
to  be  determined  without  regard  to  this  act.  In  1887  an 
act  was  passed  entitled  "An  act  to  anu^nd  sections  27  and 
58,  and  to  add  subdivisions  XVIII  and  LIX  to  section  52, 
of  article  II,  of  chapter  14,  of  the  Comi>iled  Statutes  re- 
lating to  *citi(^  of  the  second  class,'  having  over  five  thou- 
sand (5,000)  inhabitiiuls,  and  to  repeal  said  original  sec- 
tions 27  and  58  and  all  acts  and  parts  of  acts  in  conflict 
with  this  act."  Laws  1887,  ch.  14.  This  act  clearly 
refers  to  the  act  of  1885,  because  there  was  no  other  act 
relating  to  cities  having  over  5,000  inhabitants.  As  we 
have  seen,  the  act  of  1885  was  held  unconstitutional  and 
void,  and  it  necessarily  follows  that  all  acts  amendatory 
or  supplemental  thereto  must  fall  with  it.  With  the  de- 
fendant city  excluded  from  the  act  of  1883,  because  of 
having  Ic^s  than  10,000  inhabitants,  and  the  acts  of  1885 
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and  1887  unconstitutional  and  void,  the  act  of  1879  is  the 
sjct  to  which  we  must  look  to  determine  whether  the  lack 
of  estimates  of  the  cost  of  the  improvement  in  question 
is  fatal  to  the  contract  Section  20  of  the  aet  of  1879, 
supra,  so  far  as  material  at  present,  is  as  follows :  "Before 
the  city  council  shall  make  any  contract  for  building 
bridges  or  sidewalks,  or  for  any  work  on  the  streets,  or 
for  any  other  work  or  improvement,  an  estimate  of  the 
cost  thereof  shall  be  made  by  the  city  engineer  and  sub- 
mitted to  the  council,  and  no  contract  shall  be  entered 
into  for  any  work  or  improvement  for  a  price  exceeding 
such  estimate;  and  in  advertising  for  bids  for  any  such 
work  the  council  shall  cause  the  amount  of  such  estimate 
to  be  published  therewith."  Construing  substantially  the 
same  provision,  in  Fuji  on  v.  City  of  Lincoln,  9  Neb.  358, 
this  court  held  that  the  power  of  the  city  council  to  bind 
the  city  by  contract  would  depend,  among  other  things, 
upon  an  estimate  having  been  first  made  and  submitted 
by  the  city  engineer.  The  provision  requiring  such  esti- 
mate is  clearly  mandatory,  and  it  is  well  settled  that  a 
contract  of  a  city  made  in  violation  of  a  mandatory  pro- 
vision of  its  charter  is  iiltra  tnrcs  and  void.  Outta  Percha 
d  Ruhher  Mfg.  Co.  v.  Village  of  Ogalalla,  40  Neb.  775; 
Ciiy  of  Kearney  v.  Downing,  59  Neb.  549;  Ottawa  r. 
Carey,  108  U.  S.  110;  Lcnns  v.  Shreveport,  108  U.  S.  282; 
Smith  V.  Newhwrgh,  77  N.  Y.  130. 

It  is  claiuKMl  that  the  city  afterwards  ratified  the  con- 
tract. In  Gntta  Percha  ct  Rnhher  Mfg.  Co.  v.  Village  of 
Ogalalla,  supra,  in  disposing  of  a  like  claim,  Mr,  Justice 
Post  said : 

"If  a  contract  is  invalid  when  made,  because  in  viola- 
tion of  some  mandatory  requirement  of  statute,  it  will  be 
deemed  ultra  vires,  and  can  be  ratified  only  upon  the  con- 
ditions essential  to  a  valid  agreement  in  the  first  instance," 
citing  a  long  list  of  cases  in  support  of  his  position.  The 
mandatory  provisions  of  the  charter  were  not  complied 
with  in  this  case  in  the  first  instance,  nor  does  the  record 
disclose   anything   remotely    approaching   a   subsequent 
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i'ouipl lance  thei-ewill^  wliitli  would  liriiig  the  o^ist^  m  itfiin 
tho  rule  with  rr^port  t/>  the  rntifioatifm  of  an  invalid  ron- 
tmct,  as  jnst  statt^tL  In  the  siitm^  cn^e  the  learned  jiidf^e 
iLsi.fl  the  foHowin^  latj^iiage,  which  has  onr  niiqualifi(*d 
approval:  "It  is  the  rerogiiizcMl  rloehine  that  whrn-vf-r  con- 
tracts  with  a  miinitMpalily  must  at  hi^  peril,  t^ike  notice 
of  the  powei-s  ("(iiifiMTiHl  hy  hs  viuwtvv  and  whetlua^  the 
proposed  indebtedness  is  in  exres^  of  the  liniiUitions 
imposed  thereby,  Hodges  v.  Clhj  of  Buffalo^  2  Penio 
(N.  Y-),  110;  LoircJl  rice  Cvui.^  ^Sn rings  Hani-  v.  Inhnhit- 
anfs  of  Wiitchtsfcrjf  8  Allen  (Mass.),  109;  People  v,  Mnyy 
9  Colo.  80;  Law  i\  Pvopiv,  87  111.  385;  French  v.  City  of 
fiurlingtotiy  42  la,  014.  A^  said  in  the  case  lant  named, 
*any  other  rule  leaves  tlie  taxpayer  at  the  mercy  of  the 
officerh!  of  the  city  and  c(m tractor^  and  would  render  the 
constitutional  provision  nnpitory.  Such  a  I'esult  cannot 
he  cont^midatt^d  or  allowed  to  prevail/  And  if  a  recovc^ry 
is  sanctioned  upon  a  cmi tract  lik(^  this^  on  the  pxound  that 
it  has  been  suhs(^iuently  ratifn^^l,  surely  legislative  restric- 
tion upon  corporate  iK)\vtTa  is  in  vain.  It  would  then  be 
within  the  power  of  willing  or  corrupt  oflictTS  to  accom- 
plish by  indirection  that  which  is  proliibitod  in  the  most  ex- 
plicit terms  of  the  statute  or  charter.  There  may  be  cases 
in  which  cousidtTations  of  equity  and  good  faith  will  im- 
pose upon  a  municipal  corporation  the  duty  of  re  taming 
propertjj  or  its  equivalent  whore  an  action  would  not  lie 
upon  contract,  express  or  implted.  That  question  is,  how- 
ev^T,  not  prestmt*^  by  the  record  of  this  ca;^  and  is  not 
decided." 

It  is  claimed  by  the  plaintiff  that  the  parties  to  the 
contract  proceeded  on  the  theory  that  the  acts  of  1885  and 
1887,  supra,  were  valid,  and,  if  we  nnderst-and  the  argu* 
ment  on  this  point,  tliat  plaintiff's  rights  should  be  meas- 
ured  by  those  acts.  In  the  first  place,  it  is  by  no  means 
clear  that  he  \i'ould  be  in  any  better  plight  if  those  acts, 
or  either  of  them,  were  to  be  taken  as  the  measure  of  his 
rights.  But  it  would  be  unprofitable  to  go  into  that  ques- 
tion- Ignorant ia  juris  ncminem  excttsat  is  a  maxim  sanc- 
61 
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tioncHl  by  cetitiiric*s  of  exi)erience.  That  it  makes  a  hard- 
ship in  individual  instances  is  a  matter  of  common  knowl- 
rdjre;  hut  is  of  little  importance,  when  compared  with  the 
vvOh  which  would  result  from  measuring  the  rights  of  a 
litijrant,  not  by  the  law  as  it  is,  but  by  the  law  as  he  under- 
stands it  to  be. 

It  is  n*comm(*ud(*d  that  the  judgment  of  the  district 
court  l)e  reverstMl  and  the  cause  remanded  for  further  pro- 
rcMHlings  acconling  to  law. 

DuFFiB  and  Jackson,  CC,  concur. 

\\y  the  Court:  For  the  reasons  stated  in  the  fort^going 
()l)inion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  n»mandt^  for  further  proceedings  according 
to  law. 

Bbversed. 


Daniel  G.  Kuuy  v.  Jesse  E.  Piekce  bt  aju 

Filed  Octobeb  19,  1905.    No.  13,931. 

Judgn^ent:  Pbockss:  Service.  An  officer's  return  to  a  summons,  show- 
ing service  by  leaving  at  the  "last"  usual  place  of  residence  of 
the  defendant,  does  not  show  a  compliance  with  the  statute 
authorizing  service  by  leaving  a  copy  at  the  usual  residence 
of  the  defendant,  and  a  Judgment  based  thereon  Is  void  for  want 
of  Jurisdiction. 

EnuOK  to  the  district  court  for  Gage  county:  William 
H.  Kklligae,  Judge.    Iicccrsed. 

L.  W.  (JoUnj,  for  phiintitf  in  error. 

Hazlctt  &  Jack,  contra. 

Albert,  C. 

This  action  was  for  the  rei^overv'^  of  damages  for  breach 
of  warranty  in  the  sale  of  an  animal  for  breeding  pur- 
poses.   A  summons  duly  issued,  and  the  officer's  return 
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thereto  is  as  follows :  "April  10,  1903,  Summons  returned, 
indorsed:  Received  this  writ  on  the  31st  day  of  March, 
A.  D.  1903,  and  on  the  9th  day  of  April,  A.  D.  1903,  after 
diligent  search,  and  being  unable  to  find  the  within  named 
D.  Q-.  Ruby  in  Gage  county,  I  left  a  true  and  certified 
copy  of  the  within  summons  at  his  last  usual  place  of 
residence  of  the  said  D.  G.  Ruby.  All  done  in  Gagi; 
county,  Nebraska.  Witness  my  hand  this  10th  day  of 
April,  A.  D.  1903.  Fees,  85c.  W.  A.  Waddiugton, 
Sheriff,  By  V.  E.  McGirr,  Deputy." 

The  defendant  made  no  appearance,  and  judgment  by 
default  was  taken  by  the  plaintiffs.  Afterwards,  at  the 
same  term,  tlie  defendant  entered  a  special  appearance, 
objecting  to  the  jurisdiction  of  the  court.  These  objec- 
tions were  overruled,  and  the  defendant  brings  the  record 
here  for  review  on  eiTor. 

It  will  be  observed  that  the  return  to  the  summons  does 
not  show  actual  service  on  the  defendant,  but  that  service 
was  made,  or  attempted,  by  leaving  a  copy  of  the  writ  at 
his  "last''  usual  place  of  residence.  In  our  opinion,  the 
service  is  not  merely  irregular,  but  absolutely  void.  The 
statute  permits  service  by  k*avin;r  a  copy  of  the  summons 
"at  the  usual  place  of  residence"  of  the  d(»fendant.  Code, 
sec.  69.  His  usual  place  of  residence  is  his  place  of  abode 
at  the  time  of  service.  lilodgctt  v.  Utlry,  4  Neb.  25;  ^ey- 
motir  i\  Street^  5  Neb.  88.  "The  words  ^residence'  and 
'usual  place  of  residence,'  as  emplojed  in  statutes,  are  gen- 
erally synonymous  with  the  term  ^domicile,'  hence  the  res- 
idence essential  to  confer  jurisdiction  is  a  legal  one  equiva- 
lent'to  the  domicile  of  the  defendant.  The  domicile  of  a 
defendant  is  that  place  where'he  has  his  fixed  and  per- 
manent home,  and  to  which,  when  absent,  lie  has  the  inten- 
tion of  returning,''  Wood  v,  Roedcr^  45  Xeb.  311.  It  is 
clear  that  such  home  must  l)e  his  pres(4it  home,  as  dis- 
tinguished from  a  past  or  prospective  home.  In  the  return 
of  the  sheriff  the  phrase  "usual  place  of  residence"  is  quali- 
fied by  the  word  "last."  It  will  be  prpsumed  that  in  mak- 
ing this  qualification   the  officer  acted   adviscMlly.     The 
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return  as  thus  qualified  conveys  the  thought^  not  that  a 
copy  of  the  writ  was  left  at  the  present  residence  of  the 
defendant,  but  at  some  place  at  which  the  defendant 
had  formerly  pesided  or  made  his  home.  Madison  County 
Bank  v,  Suman,  79  Mo.  527.  It  seems  to  us  that  the 
qualifying  word  as  used  in  the  return  serves  no  purpose, 
save  to  distinguish  between  a  past  and  present  place  of 
abode. 

It  is  urged  that  all  presumptions  are  in  favor  of  the 
action  of  the  trial  court,  and  that  its  proceedings  should 
be  liberally  construed  according  to  our  code.  The  oflSoe 
of  the  liberal  spirit  which  pervades  the  code  is  to  insure 
a  speedy  hearing  on  the  merits,  and  to  that  end  to  ignore 
purely  technical  omissions  not  affecting  the  substantial 
rights  of  the  parties.  But  the  right  of  a  party  to  his 
day  in  court  and  to  an  opportunity  to  be  heard  are  sub- 
stantial rights,  and  where,  as  in  this  case,  instead  of  ac- 
tual personal  service,  the  plaintiff  relies  on  a  substitute 
therefor  of  doubtful  sufficiency  to  apprise  the  defendant 
of  the  pendency  of  the  suit,  it  is  not  an  application  of  any 
technical  rule  to  hold  that  such  substituted  service,  to  be 
valid,  must  be  made  in  the  manner  prescribed  by  statute. 
Such  service,  at  best,  is  calculated  to  work  hardship  and 
injustice.  The  statute  authorizing  it  can  be  justified  only 
on  the  ground  of  necessity,  and  should  not  be  extended 
beyond  the  plain  import  of  its  terms,  nor  to  cases  where 
the  language  of  the  return  is  doubtful  or  ambiguous. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remauded  for  further  pro- 
ceedings according  to  law. 

DuFFiE  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law, 

I(EVKBSBD, 
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Nicholas  V.  Haltbb  bt  al.  v.  State  of  Nebraska.* 

Filed  Octtobeb  19,  1905.    No.  13,955. 

1.  Legislative  Power:  Use  of  Flag.     The  power  to  prohibit  the  use 

of  the  national  flag  does  not  belong  exclusively  to  the  federal 
congress,  but  may  be  exercised  by  the  several  states. 

2.  Constitutional  Law.     Chapter  139,  laws  1903,  entitled  "An  act  to 

prevent  and  punish  the  desecration  of  the  flag  of  the  United 
States"  is  not  obnoxious  to  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  nor  to  the  provisions  of  the 
state  constitution  against  depriving  any  person  of  his  property 
without  due  process  of  law,  and  against  special  or  class  legis- 
lation. 

3.  Police  Power.     Notwithstanding  the  fourteenth  amendment  to  the 

federal  constitution,  the  state  in  the  exercise  of  the  police  power 
may  enact  such  laws  as  are  calculated  to  promote  the  health, 
comfort,  safety  and  welfare  of  society,  although  such  laws  operate 
to  restrict  the  liberty  of  citizens  of  the  United  States. 

4.  Courts:  Constitutional  Questions.     But  whether  legislation  thjis 

operating  is  in  fact  calculated  to  promote  such  ends  is  a  legiti- 
mate subject  of  inquiry  by  the  court,  when  the  constitutionality 
of  the  act  is  assailed. 

5.  Statutes:  Validity.    An  act  which  is  calculated  to  foster  sentiments 

of  patriotism  is  not  vulnerable  to  the  objection  that  it  is  not 
calculated  to  promote  the  welfare  of  society. 

Errob  to  the  district  court  for  Douglas  county:  Ed- 
mund M.  Bartlbtt,  Judge.    Affirmed. 

Cooper  d  Dunn  and  S.  B.  Rush,  for  plaintiffs  in  error. 

Frank  N.  Prout,  Attorney  General^  and  Norria  Brown^ 
contra. 

Albert,  C. 

The  defendant  was  convicted  of  a  violation  of  the  statute 
entitled  "An  act  to  prevent  and  punish  the  desecration 
of  the  flag  of  the  United  States.''    Laws  1903,  ch.  139. 
It  is  conclusively  established  that  the  defendants  were 
♦  Afllrmed,  205  U.  S.  34.  ' 
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engaged  in  selling  intoxicating  liquors  at  retail,  and  sold 
and  offered  for  sale  beer  contained  in  bottles,  to  which 
was  attached  a  label  on  which  there  was  printed  a  repre- 
sentation of  the  flag  of  the  United  States,  and  that  such 
label  was  so  used  to  advertise  the  beer  and  distinguish 
it  from  other  products  of  a  like  nature.  It  is  admitted 
that  the  beer  was  sold  to  the  defendants  by  a  brewing 
company  in  the  bottles  thus  labelcnl,  and  that  the  repre- 
sentation of  the  flag  thereon  is  a  part  of  the  registered 
trade  mark  of  the  brewing  company.  It  i%  now  claimed 
that  the  statute  under  which  the  defendants  were  con- 
victed is  unconstitutional,  and  consequently  that  the  judg- 
ment of  conviction  must  be  reversed.  The  statute  is  as 
follows : 

Section  1.  "Any  person  who  in  any  manner,  for  ex: 
hibition  or  display,  shall  place,  or  cause  to  be  placed, 
any  word,  figure,  mark,  picture,  design,  drawing,  or  any 
advertisement  of  any  nature,  ui)on  any  flag,  standard, 
color,  or  ensign,  of  the  Unitc^d  States  of  America,  or  shall 
expose  or  cause  to  be  expos(»d  to  public  view  any  such 
flag,  standard,  color,  or  ensign,  upon  which  shall  be 
printed,  painted,  or  otherwise  placcnl,  or  to  which  shall 
be  attached,  appended,  affixcnl,  or  annexed,  any  word,  fig- 
ure, mark,  picture,  design  or  drawing,  or  any  advertise- 
ment of  any  nature,  or  who  shall  expose  to  public  view, 
manufacture,  sell,  expose  for  sale,  give  away,  or  have  in 
poss(»ssion  for  sale,  or  to  give  away  or  for  use  for  any 
pui-pose,  any  ai*ticle,  or  substance,  being  an  article  of 
merchandise,  or  a  receptacle  of  merchandise  upon  which 
shall  have  been  printed,  paintM,  attached,  or  otherwise 
placed,  a  representiition  of  any  such  flag,  standard,  color, 
or  ensign,  to  advertise,  call  attention  to,  decorate,  mark, 
or  distinguish,  the  article,  or  substance  on  which  so  placed, 
or  who  shall  publicly  mutilate^  deface,  defile,  or  defy, 
tram])le  upon,  or  cast  contempt,  either  by  words  or  act, 
upon  any  such  flag,  standard,  color,  or  ensign,  shall  be 
(1e<*m(Ml  guilty  of  a  misdemeanor,  and  shall  be  punished  by 
u  fine  not  exceeding  one  hundrcKl  dollars,  or  by  imprison- 
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ment  for  not  more  than  tliiHy  days,  or  both,  in  the  dis- 
cretion of  the  court." 

Section  2.  *The  words  fla^,  color,  ensign,  as  used  in 
this  act  shall  include  any  flag,  standard,  ensign,  or  any 
picture  or  representation,  or  either  thereof,  made  of  any 
substance,  or  representeil  on  any  substance,  and  of  any 
size,  evidently  purporting  to  be,  eitlier  of,  said  flag,  stand- 
ard, color  or  ensign,  of  the  United  States  of  America,  or  a 
picture,  or  a  ifepresentation,  of  either  thereof,  upon  which 
shall  be  shown  the  colors,  the  stars,  and  the  stripes,  in 
any  number  of  either  thereof,  or  by  which  the  person  see- 
ing the  same,  without  deliberation  may  believe  the  same 
to  represent  the  flag,  color,  standard,  or  ensign,  of  the 
United  States  of  America," 

Section  3.  "This  act -shall  not  apply  to  any  act  pc^rmitted 
by  the  statutes  of  the  United  States  of  America  or  by  the 
United  States  army  and  navy  rc^gulations,  nor  shall  it  be 
construed  to  apply  to  a  newspaper,  periodical,  book,  pam- 
phlet, circular,  certificate,  diploma,  warrant,  or  commission 
of  appointment  to  office,  ornamental  picture,  article  of 
jewelry,  or  stationery  for  use  in  correspondence,  on  any 
of  which  shall  be  printed,  painted,  or  placed,  said  flag, 
disconnected  from  any  advertisement." 

The  defendants  take  the  position  that  the  act  con- 
travenes section  1  of  the  fourtec^nth  amendment  to  the 
federal  constitution,  which  prohibits  the  states  from  mak- 
ing or  enforcing  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States,  or 
which  shall  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  and  the  provisions  of 
the  state  constitution  against  special  or  class  legislation. 
This  position  is  supported  by  two  cases.  Ruhstrat  v. 
People,  185  111.  133,  49  L.  R.  A.  181,  and  People  v.  Tan 
De  Carr,  178  N.  Y.  428,  70  N.  E.  965.  In  each  of  Hu^e 
cases  a  statute  substantially  like  the  one  under  consider- 
ation was  held  unconstitutional.  The  Illinois  case  rests 
on  three  propositions,  which  for  convenience  we  shall  con- 
sider out  of  the  order  in  which  they  are  there  discussed. 
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As  to  the  first,  namely,  that  the  act  is  unconstitutional, 
"as  depriving  a  citizen  of  the  United  States  of  the  right 
of  exercising  a  privilege  impliedly,  if  not  expressly, 
granted  to  him  by  the  federal  constitution,'^  little  need 
be  said.  The  right  to  advertise  whiskey,  beer,  tobacco 
and  other  artich^  of  merchandise  by  the  use  of  the  na- 
tional flag  is  certainly  not  the  subject  of  an  express  con- 
stitutional grant,  and  it  can  be  said  to  be  impliedly 
gi'anted  only  in  the  sense  that,  like  an  infinite  number  of 
other  acts,  it  is  not  prohibited.  If  the  fact  that  ail  act  or 
course  of  action  is  not  prohibited  by  the  federq,I  consti- 
tution gives  a  citizen  of  the  United  States  a  right  which 
the  state  is  powerk^ss  to  abridge  or  restrict,  the  sphere 
of  state  legislation  is  more  circumscribed  than  has  been 
generally  supposed,  and  our  criminal  code  is  largely 
waste  paper.  A  moment's  reflection  would  seem  suffici- 
ent to  show  that  the  proposition  is  utterly  unsound.  Nor 
can  we  agree  with  counsel  that  the  federal  government 
has  the  exclusive  power  to  regulate  the  use  of  the  na- 
tional flag.  It  is  not  infrequent  that  the  same  act  is  an 
offense  against  both  the  state  and  federal  goverments. 
Counterfeiting  furnishes  an  apt  illustration.  The  power 
"to  provide  for  the  punishment  of  counterfeiting  the  se- 
curities and  current  coin  of  the  United  States"  is  ex- 
pressly given  to  congress,  but  the  offense  is  also  punish- 
able under  the  laws  of  the  several  states,  the  validity  of 
which  was  upheld  in  Fox  v.  State^Z  How.  (U.  S.)  410. 

The  second  proposition  to  be  noticed  is  that  "the  act 
is  also  unduly  dinctriininating  and  partial  in  its  character." 
This  proposition  is  based  on  the  exceptions  to  the  gen- 
eral provisions  of  tlie  act.  The  exceptions  enumerated 
in  the  Illinois  act  are  fewer  than  in  our  own,  but  we  do 
not  think  it  can  fairly  be  said  that  in  either  case  they 
nmdor  the  act  unduly  discriminating  or  partial.  Neither 
act  is  aimed  against  any  individual  or  class  of  individuals, 
but  against  cert^iin  acts.  If  it  were  competent  for  the 
legislature  to  deal  with  the  subject,  it  was  clearly  compe- 
tent for  it  to  define  the  crime  of  desecration,  and  to  specify 
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th,e  acts  constituting  the  offense.  Every  use  of  the  flag 
not  included  in  such  definition  or  specification  would  be 
impliedly  excepted  from  the  operation  of  the  act>  and  it 
would  seem  wholly  immaterial  that  the  legislature  saw 
fit  to  make  some  acts  the  subject  of  an  express  exception, 
instead  of  narrowing  the  definition  of  the  crime,  or  the 
specification  of  the  acts  constituting  it,  in  such  a  way  as 
to  exclude  the  acts  included  in  such  exception.  Besides, 
there  is  nothing  in  the  state  or  federal  constitution  which 
forbids  the  classification  of  subjects  for  legislation,  so 
long  OB  the  classification  is  not  arbitrary.  Lancashire  Ins. 
Co.  V.  Bush,  60  Neb.  116,  and  cases  cited.  There  this  court 
held  that  the  statute  providing  for  the  taxing  of  an  attor- 
ney's fee  against  a  defeated  insurance  company  was  valid 
legislation.  See  also  Rosaihloom  v.  State,  64  Neb.  342; 
fitate  V.  Montgomery,  92  Me.  433,  43  Atl.  13;  Ex  parte 
Thornton,  12  Fed.  538;  Davis  v.  State,  51  Neb.  301.  In 
this  instance,  the  classification  docs  not  appear  to  be  an 
arbitrary,  but  a  most  natural  on(\  It  is  a  matter  of  com- 
mon knowledge  that  the  use  of  tlie  flag  for  advertising  pur- 
po8(\s  offends  the  sensibilities  of  a  large  portion  of  our  peo- 
ple. The  statute  is  directed  against  the  use  of  the  flag 
fop  that  purpose,  but  excepts  from  its  provisions  certain 
uses  to  which  the  most  sensitive  could  not  object.  With- 
out such  exception,  either  express  or  implied,  the  statute 
would  be  oppressive,  if  not  absurd. 

We  come  now  to  the  remaining  proposition  on  which 
the  Illinois  case  rc^ts,  namely,  that  the  statute  is  an  in- 
fringement upon  the  personal  liberty  guaranteed  by  the 
state  and  federal  constitutions.  The  court  in  that  case 
recognizes  the  right  of  the  state,  in  the  exercise  of  its 
police  power,  to  enact  such  laws  as  are  calculated  to  pro- 
mote the  health,  comfort,  safety  and  welfare  of  society, 
although  such  laws  may  operate  as  an  infringement  upon 
the  personal  liberty  of  the  citizen,  but  holds  that  such 
laws  must  be  in  fact  calculated  to  promote  those  objects, 
or  some  of  them;  otherwise,  they  are  an  arbitrary  restraint 
on  the  citizen  and  unconstitutional.     Such  is  the  gen- 
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erally  accepted  doctrine.  Lochner  v.  New  York,  198  U.  S. 
45, 25  Sup.  Ct.  Rep.  539,  contains  a  discuSvSion  of  the  police 
power  of  the  states,  and  an  examination  of  many  cases  bear- 
ing on  the  subject.  After  a  somewliat  hmgthy  discussion  of 
the  doctrine  just  referred  to,  the  court  in  Ruhstrat  v.  Peo- 
ple, supra,  held  that  the  statute  was  not  calculated  to  pro- 
mote any  of  the  objects  just  enumerated,  and  was  therefore 
unconstitutional  and  void.  Again,  we  find  ourselves  un- 
able to  agree  with  a  court  to  whose  opinions,  ordinarily,  we 
attach  great  weight.  Patriotism  has  ever  been  regarded  as 
the  highest  civic  virtue,  and  whatever  tends  to  foster  that 
virtue  certainly  makes  for  the  common  good.  That 
familiarity  breeds  contempt  has  the  force  of  a  maxim. 
That  contempt  or  disrespect  for  an  emblem  begets  a  like 
state  of  mind  toward  that  for  which  it  stands  is  a 
psychological  law  which  underlies  the  canons  against  prof- 
anation which  abound  in  every  system  of  religious  in- 
struction. Such  inhibitions  against  the  iireverent  use  of 
sacred  things  are  not  mei*e  arbitrary  fulminations,  but 
are  grounded  on  sound  practical  considerations  and  the 
conviction  that  such  use  of  the  sacred  emblems  of  reli- 
gion is  inimical  to  the  cause  of  religion  itself.  The  legis- 
lation under  consideration  may  be  justified  on  the  same 
principle.  The  flag  is  the  emblem  of  national  authority 
To  the  citizen  it  is  an  objcx^t  of  patriotic  adoration,  em- 
blematic of  all  for  which  his  country  stands — ^her  institu- 
tions, her  achieviiments,  her  long  roster  of  heroic  dead,  the 
story  of  her  past,  the  promise  of  her  future ;  and  it  is  not  \ 

fitting  that  it  should  become  associated  in  his  mind  with 
anything  Ic^s  exalted,  nor  that  it  should  be  put  to  any 
mean  or  ignoble  use. 

Moreover,  that  the  citizc^n  resents  any  improper  use  of 
the  flag  of  his  country,  and  that  his  resentment  is  fre-  j 

quently  carried  to  the  extent  of  a  breach  of  the  peace,  are 
matters  of  common  knowledgc\     The  state  has  the  un-  • 

doubted  right  to  legislate  in  the  interest  of  the  public  i 

peace.  As  was  said  in  Updcgraph  v.  Commonwealth,  11 
Serg.  &  Rawl.  (Pa.)  406: 
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"An  oflfense  against  the  public  peace  may  consist  either 
of  an  actual  breach  of  the  peace,  or  doing  that  which 
tends  to  provoke  and  excite  others  to  do  it.  Within  the 
latter  description  fall  all  acts  and  all  attempts  to  produce 
disorder,  by  written,  printed,  or  oral  communications,  for 
the  purpose  of  generally  weakening  those  religious  and 
moral  restraints,  without  the  aid  of  which  mere  legisla- 
tive provisions  would  prove  ineffectual." 

The  doctrine  announced  in  that  case  seems  peculiarly 
applicable  to  the  case  in  hand,  and  to  justify  the  act  in 
question  as  a  valid  exercise  of  the  police  power  of  the  state. 
In  People  v.  Van  De  Carr^  supra,  the  act  was  not  held 
wholly  void,  but  only  in  so  far  as  it  applies  to  articles 
manufactured  and  in  existence  when  the  act  went  into 
effect.  To  that  extent  it  was  held  unconstitutional  as  in 
contravention  of  the  constitutional  provision  that  no  per- 
son shall  be  deprived  of  life,  liberty  or  property  w  ithout  due 
process  of  law.  If  the  statute  is  vulnerable  to  that  objec- 
tion, it  would  setMu  that  a  large  number  of  our  penal  stat- 
utes, commonly  regard(Ml  as  valid,  must  fall  by  the  same  rule. 
^Vllen  our  act  against  taking  fish  with  a  seine  went  into 
effect,  there  were  doubtless  many  seines  manufactured  and 
in  existence.  The  same  may  be  said  of  swivel  guns,  when 
the  act  making  it  unlawful  to  kill  certain  wild  water-fowl 
with  such  guns  became  a  law.  But  to  our  knowledge  it 
has  never  been  seriously  claimed  that  either  of  such  acts 
is  unconstitutional  and  void  to  the  extent  that  it  applies 
to  "articles  manufactured  and  in  existence  when  the  act 
went  into  effect."  By  sweeping  prohibitory  legislation, 
those  engaged  in  the  manufacture  and  sale  of  intoxicating 
liquors  were  put  out  of  business  in  the  state  of  Kansas, 
and  property  whose  chief  value  consisted  in  its  use  in 
connection  with  the  manufacture  and  sale  of  such  liquors 
was  rendered  practically  valueless.  The  validity  of  this 
legislation  was  assailed  on  the  ground  that  it  operated  to 
deprive  those  engaged  in  the  traffic  in  intoxicating  liquors 
of  their  property  without  due  process  of  law.  Mugler  i\ 
Kansas,  123  U.  S.  623.  Considering  that  feature  of  tlie 
caBe,  the  court  said : 
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"Lawful  state  legislation,  in  the  exercise  of  the  police 
powers  of  the  state,  to  prohibit  the  manufacture  and  sale 
within  the  state  of  spirituous,  malt,  vinous,  fermented,  or 
other  intoxicating  liquors,  to  be  used  as  a  beverage,  may 
be  enforced  against  persons  who,  at  the  time,  happen  to 
own  property  whose  chief  value  consists  in  its  fitness  for 
such  manufacturing  purposes,  without  compensating  them 
for  the  diminution  in  its  value  resulting  from  such  pro- 
hibitory enactments." 

Nor  does  the  fact  that  the  flag  was  a  part  of  the  trade- 
mark of  tlie  brewing  company  place  the  defendants  in  any 
more  favorable  position.  To  the  extent  that  the  trade-mark 
is  property,  it  comes  within  what  has  already  been  said.  A 
patent  or  trade-mark  puts  no  restraint  upon  the  state  in 
the  exercise*  of  its  police  power  beyond  the  restraint  im- 
posed with  r(\spect  to  property  generally.  Patterson  r. 
Kcnfucly,  97  U.  S.  507. 

We  have  gone  over  the  act  in  the  light  of  excellent  briefs 
on  either  side  and  have  reached  the  conclusion  that  it  is 
not  only  a  valid  piece  of  legislation,  but  one  well  calcu- 
lated to  promote  the  common  weal. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  aflSnned. 

DuFFiE  and  Jackson,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Appirmbd. 


Omaha  Street  Railway  Company  v.  John  Bobsen. 

Filed  October  19,  1905.    No.  14,250. 

Street  Bailways:  Action  fob  Damages:  Burden  of  PIboof.  In  an 
action  against  a  street  railway  company  for  damages  for  Injuries 
sustained  by  one  of  its  passefngers,  the  burden  of  proof  on  the 
question  of  neefllgenoe  (?oes  not  shift  to  the  defendant  upon 
proof  that  the  injuries  resulted  from  a  derailment  of  the  car. 
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2.  Negligence:  Pbesumftion:  Evidence.     In  such  case  a  presumption 

of  negligence  arises  from  the  fact  of  derailment,  but  when  that 
presumption  Is  met  by  evidence  which  makes  it  equally  probable 
that  the  accident  was  not  due' to  negligence  on  the  part  of  the 
defendant,  in  the  absence  of  other  evidence  tending  to  establish 
the  affirmative  of  the  issue,  the  defendant  is  entitled  to  a  verdict. 

3.  Carriers  Not  Insurers.    A  street  railway  company  is  not  an  insurer 

of  its  passengers.  It  is  not  bound  to  do  everything  that  can  be 
done  to  Insure  their  safety.  It  fulfills  its  olbligations  in  that 
regard  when  it  exercises  the  utmost  skill,  diligence  and  fore^ 
sight  consistent  with  the  practical  conduct  of  the  business  in 
which  it  is  engaged. 

4.  Witnesses:  Impeachment.    On  a  subsequent  trial,  the  evidence  of 

a  deceased  witness  taken  at  a  second  trial  cannot  be  impeached- 
by  showing  that  some  of  his  statements  on  the  witness-stand 
at  the  first  trial  are  inconsistent  therewith,  where  upon  the 
second  trial  his  attention  was  not  directed  to  such  statements, 
and  he  was  given  no  opportunity  to  explain  the  alleged  dis- 
crepancies. 

Ebrob  to  the  district  court  for  Douglas  county :  Lbb  S. 
EsTBLLB,  JUDGB.    Reversed. 

John  L.  Webster  and  W.  J.  Connelly  for  plaintiff  in 
error. 

T.  W.  Blackburn  and  R,  S.  Horton,  contra. 

Albert,  C. 

This  is  an  action  wherein  the  plaintiff  seeks  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by  rea- 
son of  the  negligence  of  the  defendant.  It  is  alleged  in  the 
petition  that,  while  the  plaintiff  was  a  passenger  on  one  of 
the  cars  operated  by  the  defendant  on  its  street  railway, 
such  carj  by  reason  of  cerfciin  negligent  acts  and  omissions 
of  the  defendant,  was  derailed,  and,  in  consequence,  the 
plaintiff  was  thrown  violently  therefrom,  and  thereby  sus- 
tained serious  and  permanent  bodily  injuries.  These  alle- 
gations are  put  in  issue  by  the  answer,  which  also  charges 
the  plaintiff  with  contributory  negligence.    The  reply  con- 
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"Lawful  state  legislation,  in  the  exercise  of  the  police 
powers  of  the  state,  to  prohibit  the  manufacture  and  sale 
within  the  state  of  spirituous,  malt,  vinous,  fermented,  or 
other  intoxicating  liquors^  to  be  used  as  a  beverage,  may 
be  enforced  against  persons  who,  at  the  time,  happen  to 
own  property  whose  chief  value  consists  in  its  fitness  for 
such  manufacturing  purposes,  without  compensating  thcTii 
for  the  diminution  in  its  value  resulting  from  such  pro- 
hibitory enactments." 

Nor  does  the  fact  that  the  flag  was  a  part  of  the  trade- 
mark of  the  brewing  company  place  the  defendants  in  any 
more  favorable  position.  To  the  extent  that  the  trade-mark 
is  property,  it  comes  within  what  has  already  been  said.  A 
patent  or  trade-mark  puts  no  restraint  upon  the  state  in 
the  exercise  of  its  police  power  beyond  the  restraint  ini 
posed  with  respect  to  property  generally.  Patterson  r, 
Kentttclnj,  97  U.  S.  507. 

We  have  gone  over  the  act  in  the  light  of  excellent  briefs 
oii^^^ther  side  and  have  reached  the  conclusion  that  it  i^ 
not  oi^^v  a  valid  piece  of  legislation,  but  one  well  calcu- 
lated to  promow^^^«,i^gimon  weal. 

It  is  therefore  recommeiuflig^  *^^^  *^^  judgment  of  the 
district  court  be  affirmed. 

DuFPiB  and  Jackson,-  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  irl^the  foregoing 
opinion,  the  judgment  of  the  district  court  i^ 
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Omaha  Street  Railway  Company  v.  John  fioEJSEN. 

Filed  October  19,  1905.  No.  14,250. 
Street  Bailways:  Action  fob  Damages:  Burden  of  Proof.  In  an 
action  against  a  street  railway  company  for  damages  for  Injuries 
sustained  by  one  of  its  passengers,  the  burden  of  proof  on  the 
question  of  negligence  f?ofs  not  shift  to  the  defendant  upon 
proof  that  the  injuries  resulted  from  a  derailment  of  the  car. 
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2.  Negligence:  Pbesumftion:  Evidence.  In  such  case  a  presumption 
of  negligence  arises  from  the  fact  of  derailment,  but  when  that 
presumption  Is  met  by  evidence  which  malies  it  equally  probable 
that  the  accident  was  not.  due' to  negligence  on  the  part  of  the 
defendant,  in  the  absence  of  other  evidence  tending  to  establish 
the  affirmative  of  the  issue,  the  defendant  is  entitled  to  a  verdict 

3.  Carriers  Not  Insurers.  A  street  railway  company  is  not  an  insurer 
of  its  passengers.  It  is  not  bound  to  do  everything  that  can  be 
done  to  insure  their  safety.  It  fulfills  Its  ol}llgation6  in  that 
regard  when  it  exercises  the  utmost  skill,  diligence  and  fore^ 
sight  consistent  with  the  practical  conduct  of  the  business  In 
which  it  is  engaged. 

4.  Witnesses:  Impeachment.  On  a  subsequent  trial,  the  evidence  of 
a  deceased  witness  talien  at  a  second  trial  cannot  be  impeached* 
by  showing  that  some  of  his  statements  on  the  witness-stand 
at  the  first  trial  are  inconsistent  therewith,  where  upon  the 
second  trial  his  attention  was  not  directed  to  such  statements, 
and  he  was  given  no  opportunity  to  explain  the  alleged  dis- 
crepancies. 

Error  to  the  district  court  for  Douglas  county :  Lbb  S. 
EsTBLLB,  Judge.    Reversed. 

John  L.  Webster  and  W.  J,  Connelly  for  plaintiff  in 
error. 

T.  W.  Blackburn  and  R.  8.  Horton,  contra. 

Albert,  C. 

This  is  an  action  wherein  the  plaintiff  seeks  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by  rea- 
son of  the  negligence  of  the  defendant  It  is  alleged  in  the 
petition  that,  while  the  plaintiff  was  a  passenger  on  one  of 
the  cars  operated  by  the  defendant  on  its  street  railway, 
such  carj  by  rea*son  of  certain  negligent  acts  and  omissions 
of  the  defendant,  was  derailed,  and,  in  consequence,  the 
plaintiff  was  thrown  violently  therefrom,  and  thereby  sus- 
tained serious  and  permanent  bodily  injuries.  These  alle- 
gations are  put  in  issue  by  the  answ(*r,  which  also  charges 
jie  he  plaintiff  with  contributory  negligence.     The  reply  con- 
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"Lawful  state  legislation,  in  the  exercise  of  the  police 
powers  of  the  state,  to  prohibit  the  manufacture  and  sale 
within  the  state  of  spirituous,  malt,  vinous,  fermented,  or 
other  intoxicating  liquors^  to  be  used  as  a  beverage,  may 
be  enforced  against  persons  who,  at  the  time,  happen  to 
own  property  whose  chief  value  consists  in  its  fitness  for 
such  manufacturing  purposes,  without  compensating  them 
for  the  diminution  in  its  value  resulting  from  such  pro- 
hibitory enactments." 

Nor  does  the  fact  that  the  flag  was  a  part  of  the  trade- 
mark of  the  brewing  company  place  the  defendants  in  any 
more  favorable  position.  To  the  extent  that  the  trade-mark 
is  property,  it  comes  within  what  has  already  been  said.  A 
patent  or  trade-mark  puts  no  restraint  upon  the  state  in 
the  exercise  of  its  police  power  beyond  the  restraint  im- 
posed with  respect  to  property  generally.  Patterson  r. 
Kentiicliy,  97  U.  S.  507. 

We  have  gone  over  the  act  in  the  light  of  excellent  briefs 
orT^^ther  side  and  have  reached  the  conclusion  that  it  is 
not  o^^v  a  valid  piece  of  legislation,  but  one  well  calcu- 
lated to  promot^-tn^'w^^jnmon  weal. 

It  is  therefore  recommen^lig^  that  the  judgment  of  the 
district  court  be  affirmed. 

DuFFiB  and  Jackson,-  CO.,  concur 

By  the  Court :  For  the  reasons  stated 
opinion,  the  judgment  of  the  district  court 


Omaha  Street  Railway  Company  v.  John  Boesen. 

Filed  October  19,  1905.  No.  14,250. 
1.  Street  BaUways:  Action  fob  Damages:  Burden  of  Proof.  In  an 
action  against  a  street  railway  company  for  damages  for  Injuries 
sustained  by  one  of  Its  passengers,  the  burden  of  proof  on  the 
question  of  negligence  f?ofs  not  shift  to  the  defendant  upon 
proof  that  the  injuries  resulted  from  a  derailment  of  the  car. 
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2.  Negligence:  Pbesumftion:  Evidence.  In  such  case  a  presumption 
of  negligence  arises  from  the  fact  of  derailment,  but  when  that 
presumption  Is  met  by  evidence  which  makes  it  equally  probable 
that  the  accident  was  not.  due' to  negligence  on  the  part  of  the 
defendant,  in  the  absence  of  other  evidence  tending  to  establish 
the  affirmative  of  the  issue,  the  defendant  is  entitled  to  a  verdict. 

3.  Carriers  Not  Insurers.  A  street  railway  company  is  not  an  insurer 
of  its  passengers.  It  is  not  bound  to  do  everything  that  can  be 
done  to  Insure  their  safety.  It  fulfills  its  ol}llgation8  in  that 
regard  when  it  exercises  the  utmost  skill,  diligence  and  fore^ 
sight  consistent  with  the  practical  conduct  of  the  business  in 
which  it  is  engaged. 

4.  Witnesses:  Impeachmeitt.  On  a  subsequent  trial,  the  eyidence  of 
a  deceased  witness  taken  at  a  second  trial  cannot  be  impeached^ 
by  showing  that  some  of  his  statements  on  the  witness-stand 
at  the  first  trial  are  inconsistent  therewith,  where  upon  the 
second  trial  his  attention  was  not  directed  to  such  statements, 
and  he  was  given  no  opportunity  to  explain  the  alleged  dis- 
crepancies. 

Error  to  the  district  court  for  Douglas  county :  Lbb  S. 
EsTBLLB,  Judge.    Reversed. 

John  L.  Webster  and  W.  J.  Connell,  for  plaintiff  in 
error. 

T.  W.  Blackburn  and  R.  8.  Horton,  contra. 

Albert,  C. 

This  is  an  action  wherein  the  plaintiff  seeks  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by  rea^ 
son  of  the  negligence  of  the  defendant.  It  is  alleged  in  the 
petition  that,  while  the  plaintiff  was  a  passenger  on  one  of 
the  cars  operated  by  the  defendant  on  its  street  railway, 
such  car;  by  reason  of  certain  negligent  acts  and  omissions 
of  the  defendant,  was  derailed,  and,  in  consequence,  the 
plaintiff  was  thrown  violently  therefrom,  and  thereby  sus- 
^^^  tained  serious  and  permanent  bodily  injuries.  These  alle- 
*^  ations  are  put  in  issue  by  the  answ(*r,  which  also  charges 

{je  le  plaintiff  with  contributory  negligence.     The  reply  con- 
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"Lawful  (State  legislation,  in  the  exercise  of  the  police 
powers  of  the  state,  to  prohibit  the  manufacture  and  sale 
within  the  state  of  spirituous,  malt,  vinous,  fermented,  or 
other  intoxicating  liquors^  to  be  used  as  a  beverage,  may 
be  enforced  against  persons  who,  at  the  time,  happen  to 
own  property  whose  chief  value  consists  in  its  fitness  for 
such  manufacturing  purposes,  without  compensating  them 
for  the  diminution  in  its  value  resulting  from  such  pro- 
hibitory enactments." 

Nor  does  the  fact  that  the  flag  was  a  part  of  the  trade- 
mark of  the  brewing  company  place  the  defendants  in  any 
more  favorable  position.  To  the  extent  that  the  trade-mark 
is  property,  it  comes  within  what  has  already  been  said.  A 
patent  or  trade-mark  puts  no  restraint  upon  the  state  in 
the  exercise  of  its  police  power  beyond  the  restraint  im- 
posed with  respect  to  property  generally.  Patterson  r. 
Kentuclcy,  97  U.  S.  507. 

We  have  gone  over  the  act  in  the  light  of  excellent  briefs 
on^^ither  side  and  have  reached  the  conclusion  that  it  is 
not  o^^v  a  valid  piece  of  legislation,  but  one  well  calcu- 
lated to  promot^iti^^c^,i^gimon  weal. 

It  is  therefore  recommenSHg^  ^^^^  *^®  judgment  of  tie 
district  court  be  affirmed. 

DuPFiE  and  Jackson,-  CO.,  concur, 

By  the  Court:  For  the  reasons  stated  i^^h^  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Omaha  Street  Railway  Company  v.  John  Boesen. 

Filed  October  19,  1905.  No.  14,250. 
1.  Street  Bail  ways:  Action  fob  Damages:  Burden  of  Proof.  In  an 
action  against  a  street  railway  company  for  damages  for  Injuries 
sustained  by  one  of  its  passeiigers,  the  burden  of  proof  on  the 
question  of  negligence  c!ofs  not  shift  to  the  defendant  up<m 
proof  that  the  injuries  resulted  from  a  derailment  of  the  car. 


Vol.  74]  SEPTEMBER  TERM,  1905.  760 


Dmaha  Street  R.  Co.  v.  Boesen. 


2.  Negligence:  Pbesumftion:  Evidence.  In  such  case  a  presumption 
of  negligence  arises  from  the  fact  of  derailment,  hut  when  that 
presumption  Is  met  hy  evidence  which  makes  it  equally  prohable 
that  the  accident  was  not. due' to  negligence  on  the  part  of  the 
defendant,  in  the  absence  of  other  evidence  tending  to  establish 
the  affirmative  of  the  issue,  the  defendant  Is  entitled  to  a  verdict. 

3.  Carriers  Not  Influrers.  A  street  railway  company  is  not  an  Insurer 
of  its  passengers.  It  is  not  bound  to  do  everything  that  can  be 
done  to  Insure  their  safety.  It  fulfills  its  ol}llgatlon8  in  that 
regard  when  it  exercises  the  utmost  skill,  diligence  and  fore- 
sight consistent  with  the  practical  conduct  of  the  business  in 
which  it  is  engaged. 

4.  Witnesses:  Imfeaohmeitt.  On  a  subsequent  trial,  the  evidence  of 
a  deceased  witness  taken  at  a  second  trial  cannot  be  impeached^ 
by  showing  that  some  of  his  statements  on  the  witness-stand 
at  the  first  trial  are  Inconsistent  therewith,  where  upon  the 
second  trial  his  attention  was  not  directed  to  such  statements, 
and  he  was  given  no  opportunity  to  explain  the  alleged  dis- 
crepancies. 

Error  to  the  district  court  for  Douglass  county :  Lbb  S. 
EsTBLLB,  Judge.    Reversed. 

John  L.  Webster  and  TF.  J.  Connelly  for  plaintiff  in 
error. 

T.  TF.  Blackburn  and  R.  8.  Horton,  contra. 

Albert,  C. 

This  is  an  action  wherein  the  plaintiff  seeks  to  recover 

for  personal  injuries  alleged  to  have  been  sustained  by  rea^ 

son  of  the  negligence  of  the  defendant.     It  is  alleged  in  the 

petition  that,  while  the  plaintiff  was  a  passenger  on  one  of 

the  cars  operated  by  the  defendant  on  its  street  railway, 

such  carj  by  reason  of  certain  negligent  acts  and  omissions 

of  the  defendant,  was  derailed,  and,  in  consequence,  the 

plaintiff  was  thrown  violently  therefrom,  and  thereby  sus- 

In  an   ^.tained  serious  and  permanent  bodily  injuries.     These  alle- 

ations  are  put  in  issue  by  the  answer,  which  also  charges 

le  plaintiff  with  contributory  negligence.    The  reply  con- 
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only  because  he  has  failed  to  show  that  he  requires  the 
evidence  for  the  protection  of  any  legal  right,  but  also  be- 
cause, if  he  had  intended  to  appeal,  he  had  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course  of  law. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Jambs  M.  Weckerly,  appellee,  v.  Cadet  Taylor  bt  al., 

appellants. 

Filed  Ogtobee  19,  1905.    No.  13,941. 

WitneBseB:  Competengt.  In  an  actl<m  against  a  married  woman, 
where  the  proceeding  is  adversary,  her  husband  is  not  a  com- 
petent witness  against  her,  and  a  judgment  against  her  in  such 
proceeding,  unsupported  by  competent  evidence  other  than  that 
of  the  husband,  where  the  evidence  of  the  husband  was  received 
over  the  objection  of  the  wife,  will  be  reversed. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed. 

G.  W.  Shields  and  Greene,  Breckenridge  &  Kinsler,  for 
appellants. 

A.  C.  Wakeley,  contra. 

Jackson,  O, 

On  February  20,  1904,  James  M.  Weckerly,  appellee 
herein,  filed  a  petition  in  the  district  court  for  Douglas 
county  against  Cadet  Taylor,  Emma  L.  Taylor  and  the 
Employers  Liability  Assurance  Corporation,  appellants 
herein.  Omitting  the  formal  parts  of  the  petition,  it  was 
alleged,  in  substance,  that  on  March  30, 1901,  the  plaintiff 
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recoyered  a  judgment  against  the  defendant^  Cadet  Taylor, 
upon  which  there  was  then  dne  |1,808.79;  that  execution 
had  been  issued  and  returned  unsatisfied  as  to  the  amount 
stated;  that  the  judgment  debtors  were  insolvent  and  un* 
able  to  pay  their  debts;  that  on  the  15th  day  of  May, 
1903,  the  defendant,  Cadet  Taylor,  purchased  and  received 
from  the  defendant,  the  Employers  Liability  Assurance 
Corporation,  a  certain  combination  policy  of  accident  in- 
surance in  the  principal  sum  of  |10,000;  that  on  July  7, 
1903,  while  the  policy  was  in  force,  Taylor  sustained  an  ac- 
cident, and  thereby  became  entitled  to  receive  from  said 
company  a  money  indemnity  of  |50  a  week,  weekly,  so 
long  as  he  should  be  incapacitated  or  disabled  from  carry- 
ing on  his  customary  avocation;  that  from  the  time  of 
the  accident  he  had  been,  and  then  was,  prevented  from 
transacting  his  r^ular  business  by  reason  of  such  accident, 
and  was  entitled  to  receive  the  sum  of  |50  weekly  from  the 
time  of  the  accident,  and  would  be  entitled  to  receive  the 
same  during  the  continuance  of  his  disability;  that  Taylor 
had  fully  complied  with  and  performed  all  the  conditions, 
stipulations  and  requirements  of  the  policy,  but  that  the 
insurance  company  had  not  yet  paid  him  any  of  the  in- 
demnity, and  was  then  owing  the  same;  that  the  company 
had  the  said  indemnity  in  its  i>06session,  but  that  Taylor, 
in  order  to  hinder,  delay  and  defraud  his  creditors,  and 
especially  the  plaintiff,  had,  without  consideration,  pre- 
tended to  assign  and  transfer  his  rights  under  the  policy 
and  the  moneys  due  him  thereunder  to  his  wife,  Emma 
L.  Taylor,  and  had  executed  what  purported  to  be  such 
a  conveyance;  that  said  pretended  assignment  was  void, 
and  that  said  money  in  fact  belonged  to  the  said  Cadet 
Taylor.  The  prayer  of  the  petition  was  that  the  said 
assignment  might  be  decreed  to  be  without  consideration, 
and  for  the  purpose  of  hindering,  delaying  and  defrauding 
the  plaintiff  in  the  collection  of  his  said  judgment;  that 
it  might  be  decreed  that  the  insurance  company  held  said 
moneys  in  trust  for  the  said  Taylor,  and  that  such  moneys 
should^  by  the  order  of  the  court,  be  paid  over  and  de- 
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lirered  to  the  plaintiff  to  be  applied  toward  the  payment  of 
the  judgment.  The  defendants,  Cadet  Taylor  and  Emma 
L.  Taylor,  answered,  denying  such  all^ations  of  the  peti- 
tion as  were  not  specifically  admitted.  It  was  alleged 
that,  if  Cadet  Taylor  had  any  interest  in  the  policy  of 
insurance,  he  had  assigned  the  same  to  the  said  Emma 
L.  Taylor.  It  was  further  allied  that  the  policy  of  in- 
surance was,  by  agreement  between  the  defendants,  en- 
tirely for  the  benefit  of  the  defendant,  Emma  L.  Taylor, 
and  that  she  paid  the  premium  therefor  out  of  her  own 
money,  and  that  no  part  of  said  transaction  tended  to 
hinder,  delay  or  defraud  any  creditor  of  the  said  Cadd: 
Taylor,  and  that  it  was  not  intended  for  any  such  purpose. 
It  was  further  alleged  that  the  said  Cadet  Taylor  had  no 
interest  in  the  proceeds  of  the  policy  or  in  any  amount  of 
money  that  is  due,  or  may  become  due^  upon  the  policy. 
The  Employers  Liability  Assurance  Corporation  answered 
separately,  denying  such  allegations  in  the  petition  as  were 
not  specifically  admitted.  By  its  answer  it  was  admitted 
that  Taylor  was  insured  under  a  policy  of  accident  in- 
surance; that  Taylor  had  made  no  claim  under  said  policy 
Against  the  company  in  writing,  or  otherwise,  as  required 
by  the  terms  of  the  policy,  and  that  it  had  never  been  in- 
formed of  thje  extent  of  his  claim,  if  he  had  such  claim. 
It  neither  admitted  nor  denied  that  it  was  indebted  to 
Taylor,  and  submitted  that  it  was  not  obliged  to  litigate 
the  issues  of  liability,  if  any  arise^  between  it  and  Taylor 
in  that  suit  There  was  a  trial  to  the  court,  resulting  in 
a  finding  for  the  plaintiff  and  against  the  Employers  Lia- 
bility Assurance  Corporation  for  the  sum  of  |1,250.  The 
defendants  have  brought  the  case  to  this  court  for  review. 
At  the  trial  the  defendant.  Cadet  Taylor,  was  called 
and  sworn  as  a  witness  in  behalf  of  the  plaintiff,  and,  over 
the  objection  of  the  defendant,  Emma  L.  Taylor,  that  he 
was  not  a  competent  witness  as  against  her,  because  of  the 
relationship  of  husband  and  wife,  was  permitted  to  testify 
as  to  the  judgment  having  been  obtained  against  him  in 
favor  of  the  appellee;  as  to  the  character  of  the  business 
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which  he  conducted;  that  he  was  the  Cadet  Taylor  named 
in  the  policy  of  insurance;  that  he  sustained  an  injury 
in  a  railroad  accident,  and  the  particulars  of  the  accident; 
as  to  his  being  incapacitated  on  account  of  the  injury,  and 
the  length  of  time  during  which  he  was  so  incapacitated; 
in  fact,  to  all  of  the  facts  and  circumstances  shown  at  the 
trial  tending  to  establish  a  liability  in  his  favor  and 
against  the  insurance  company.  And  over  the  same  objec- 
tions he  was  permitted  to  testify  as  to  the  circumstances 
of  the  ajssignment  of  his  interest  in  the  policy  to  his  wife, 
and  the  fact  that  no  consideration  was  paid  therefor. 
Without  his  testimony  the  record,  as  it  stands,  would  not 
sustain  the  judgment  rendered  in  the  trial  court.  The  ap- 
pellee seeks  to  justify  the  admission  of  the  husband's  tes- 
timony on  the  assumption  that,  in  an  action  by  the  wife 
against  the  compajiy  on  the  policy,  the  testimony  solicited 
would  be  favorable  to  her  interests,  and  that  he  was  not, 
therefore,  an  incompetent  witness  in  this  action.  We 
think,  however,  the  true  test  is  whether  the  proceeding 
in  its  character  is  an  adversary  one,  and,  if  the  interest 
of  the  party  litigant  who  seeks  to  produce  the  husband's 
testimony  is  antagonistic  to  that  of  the  wife,  the  husband 
should  be  held  to  be  an  incompetent  witness  in  behalf  of 
the  antagonist  In  this  case  the  husband  and  wife  are 
codefendants.  The  wife  seeks  no  afllrmative  relief.  Her 
position  is  purely  defensive,  and  to  hold  that  the  husband, 
over  the  objection  of  the  wife,  should  be  permitted  to 
testify  against  her  in  such  a  proceeding  would  do  violence 
to  both  the  letter  and  the  spirit  of  the  statute.  Having 
reached  that  conclusion,  it  follows  that  the  judgment  can- 
not be  sustained. 

We  recommend  that  the  judgment  of  the  district  court  be 
reversed. 

DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Bbvbbsed. 
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State  of  Nebraska,  ex  eel.  Clark  W.  Adair,  relator,  v. 
JOHN  C.  Drexel,  (Bounty  Cl^rk,  respondent. 

Filed  Novembes  11,  1905.    No.  14,397. 

1.  Statutes:  Repeal.    A  repealing  clause  In  an  act  of  the  legislature, 

to  tbe  effect  that  certain  specified  sections  of  an  existing  statute 
are  repealed  "so  far  as  the  same  conflict  with"  the  act  last 
passed,  and  repealing  "all  acts  and  parts  of  acts  in  conflict  here- 
with/' only  repeals  such  parts  of  existing  statutes  as  are  so 
repugnant  to  the  act  last  passed  that  both  cannot  stand.  Prior 
statutes  are  repealed  pro  tanto  and  to  the  extent  only  that  they 
conflict  with  the  act  last  passed. 

2.  The  title  of  the  act  (laws  1905,  ch.  66),  proTiding  for  the  selection 

of  certain  candidates  for  public  (^ce  and  certain-  delegates  at 
a  primary  election,  and  regulating  such  primary,  does  not  em- 
brace nor  comprehend  legislation  concerning  the  registration  of 
Toters  for  general  elections^  and  which  is,  in  substance  and 
effect,  amendatory  of  existing  registration  laws. 

8.  The  title  to  the  said  act  is  not  broad  enough  to  permit  legislation 
concerning  the  form  and  makeup  of  the  official  ballots  provided 
for  by  law  to  be  used  at  a  general  election. 

4.  Elections:  Primaries:  Constitutional  Law.  The  provisions  found 
in  said  primary  act,  limiting  the  right  of  parties  to  participate 
in  a  primary  election  and  to  have  the  names  of  candidates  for 
nomination  to  appear  on  the  primary  ballots  to  those  casting 
at  least  one  per  cent  of  the  total  vote  cast  at  the  last  election, 
is  a  reasonable  classification  of  parties  and  does  not  conflict 
with  the  coffatitution  guaranteeing  freedom  in  the  exercise  of 
the  elective  francbise. 

6.  :  :  ,  The  provisions  of  the  act  under  considera- 
tion, making  the  right  of  an  elector  to  participate  in  a  primary 
election  to  depend  upon  his  party  affiliation,  is  a  legitimate 
exercise  of  legislative  power,  in  no  way  conflicting  with  the 
fundamental  law  guaranteeing  freedom  in  the  exercise  of  the 
elective  franchise. 

6.  Oandidates:  FiLmo  Fees:  CoNSTrruTioNAL  Law.  It  is  not  competent 
for  the  legislature  to  provide  in  a  primary  election  law  that, 
before  a  person  eligible  to  office  can  be  voted  for  at  a  primary 
and  have  his  name  appear  on  a  primary  ballot,  he  shall  j^aj  a 
fee  for  filing  nomination  papers,  computed  at  one  per  cent,  of 
the  emoluments  authorized  by  law  for  the  office  to  which  such 
candidate  aspires  during  the  term  for  which  he  would  serve, 
if  elected. 
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6a.  ;    : ^.     Such  proYlsions   are   an   unwarranted 

hlndranoe  and  Impediment  to  the  exercise  of  the  electiye  fran- 
chise, and  in  conflict  with  section  22,  article  I  of  the  oonstitntion. 

6&.  Statutea:  Vauditt.  "Where  a  statute  contains  provisions  which 
are  unconstitutional,  if  the  valid  and  invalid  are  not  so  con- 
nected as  to  he  incapable  of  reparation,  and  the  valid  portion 
Is  a  complete  act  and  not  dependent  upon  the  part  that  is  void, 
the  latter  alone  will  he  disregarded  and  the  rest  sustained,  if 
it  is  manifest  that  the  void  part  was  not  an  Inducement  to  the 
legislature  to  pass  the  part  which  is  valid."  Btate  v.  MoarBf 
48  Neb.  870. 

6a :   ^.     The  provisions  of  the.  act  under  consideration 

foxmd  to  be  invalid  are  held  not  to  aifect  the  remainder  of  the 
act 

Original  application  for  a  writ  of  mandamns  to  compel 
resi>ondent  to  file  certificate  of  nominations  and  place 
names  of  candidates  on  election  ballot.     Writ  denied. 

George  A.  Maguey ^  for  relator. 

W.  W.  Slabaugh  and  F.  W.  Fitch,  contra. 

HOLGOMB,  C.  J. 

The  relator  alleges,  in  substance,  that  the  socialist  party 
of  Donglas  county,  a  county  having  a  population  of  more 
than  125,000,  held  a  nominating  convention  on  the  1st  day 
of  August,  1905,  composed  of  the  members  of  that  i)arty, 
and  nominated  candidates  for  county  offices  to  be  voted 
for  at  the  general  election  to  be  held  in  November  follow- 
ing; that  a  certificate  was  duly  prepared  by  the  officers  of 
such  convention  of  the  nominations  so  made  in  the  manner 
required  by  section  129,  chapter  26,  Compiled  Statutes, 
1903  (Ann.  St.  5768) ;  that  a  request  was  made  of  the  re- 
spondent, the  county  clerk  of  said  county,  to  receive  and 
file  said  certificate  of  nominations,  which  he  refused  to  do, 
giving  BA  a  reason  for  such  refusal  that  such  certificate  of 
nominations  was  illegal  and  void,  because  not  in  con- 
formity with  the  primary  election  act  passed  by  the  leg- 
ialatare  of  1905,  known  as  "Senate  File  No.  47,^'  providing 
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for  the  nomination  of  candidates  for  county  offices  by 
primary  election  in  counties  having  a  population  of  more 
than  125,000  inhabitants.  The  said  act  of  the  legisla- 
ture is  alleged  to  be  void  for  several  reasons,  because  in 
conflict  with  the  paramount  law.  A  peremptory  writ  of 
mandamus  is  prayed,  compelling  the  respondent  to  re- 
ceive and  file  said  certificate  of  nominations  and  place  the 
names  of  the  candidates  therein  certified  to  upon  the  offi- 
cial ballots  to  be  voted  at  the  general  election  to  be  held  in 
November,  1905.  An  alternative  writ  was  issued,  to  which 
the  respondent  interposes  a  general  demurrer. 

The  act^  the  validity  of  which  is  challenged,  is  entitled 
"An  act  to  provide  for  primary  elections  in  counties  hav- 
ing a  population  of  more  than  125,000  inhabitants,  and  to 
regulate  the  same;  to  provide  for  the  nomination  of  certain 
candidates  for  certain  offices  at  such  primary  elections;  to 
provide  for  the  election  of  delegates  to  state,  congressional 
and  judicial  conventions;  to  provide  for  the  election  of 
members  of  the  state,  congressional  and  county  committees 
of  the  several  political  parties  at  such  primary  election  y  to 
provide  penalties  for  the  violation  of  the  provisions  of  this 
act,  and  to  repeal  sections  117,  118,  119, 120, 121, 122,  123, 
124,  125,  125a,  1256,  1250,  125d,  125e,  125f,  125g,  125*, 
125i,  125;,  125fc,  125?,  126,  127,  129,  130,  131,  132,  133, 
134,  135,  136,  137,  138,  139,  140,  of  chapter  26  of  the 
Compiled  Statutes  of  Nebraska  for  1903,  so  far  as  the  same 
conflicts  with  the  provisions  of  this  and  all  acts  and  parts 
of  acts  in  conflict  herewith.^'    Laws  1905,  ch.  66. 

1.  In  determining  whether  the  primary  election  law  is 
valid,  which  is  attacked  by  the  relator,  it  seems  necessary  to 
first  ascertain  its  general  scope  and  effect,  and  how,  if  at 
all,  it  affects  or  has  repealed  the  general  laws  theretofore  in 
force  providing  for  and  regulating  the  nomination  of  can- 
didates for  public  office  by  party  conventions,  and  print- 
ing the  names  of  such  nominees  on  the  official  ballots  to 
be  voted  at  the  general  elections  at  which  such  offices  are 
filled,  such  provisions  being  found  in  chapter  26,  Com- 
piled Statutes,  1903  (Ann.  St  5600-5868),  under  the  title 


Vol.  74]  SEPTEMBER  TERM,  1905.  779 


state  ▼.  Drexel. 


"Elections."  The  act  under  consideration,  it  will  be  ob- 
served, applies  only  to  counties  of  more  than  125,000  in- 
habitants. It  purports  only  to  repeal  sections  117, 118 
(Ann.  St.  5714,  5715),  and  the  other  sections  therein  men- 
tioned of  said  chapter  26  "so  far  as  the  same  conflicts  with 
the  provisions"  of  the  act  last  passed  and  "all  acts  and 
parts  of  acts  in  conflict  therewith."  The  general  pro- 
visions of  the  election  law  relative  to  the  nomination  of 
candidates  and  the  placing  of  their  names  on  the  ofiScial 
ballots  in  all  counties  of  the  state  of  a  less  population 
than  125,000,  and  in  the  state  at  large,  it  was  intended 
by  the  legislature,  should  in  nowise  be  disturbed  nor  in- 
terfered with.  .Although  several  sections  of  the  general 
election  law  are  speciflcally  named  as  being  repealed  so 
far  as  in  conflict  with  the  provisions  of  the  act  in  ques- 
tion, the  legal  effect  of  such  a  repealing  clause  is,  we  ap- 
prehend, to  repeal  only  such  portions  of  the  general  elec- 
tion law  as  are  found  to  be  in  conflict  with  the  primary 
act,  and  then  only  to  the  extent  they  may  be  found  to  be 
in  conflict;  that  is,  the  old  law  may  yet  remain  effective  in 
its  application  to  all  counties  and  conditions  not  coming 
within  the  scope  and  purview  of  the  primary  act,  and  in- 
applicable pro  tanto  because  of  such  repeal  to  counties 
having  the  population  require<i  before  the  primary  act 
becomes  operative.  Although  in  a  measure  the  repealing 
clause  has  the  form  of  an  express  repeal,  yet  in  legal  effect 
it  expresses  nothing  more  than  a  legislative  intention  of 
repealing  all  prior  acts  and  parts  of  acts  in  conflict  with 
the  provisions  found  in  the  body  of  the  act  in  which  the 
repealing  clause  is  found.  It  is  obvious  that  the  legisla- 
ture, in  using  the  language  it  did,  undertook  only  to  pro- 
vide a  complete  primary  election  law  for  counties  having 
the  required  population,  and  otherwise  to  leave  the  old 
order  of  things  as  then  existing,  and  to  repeal  only  pro- 
visions of  law  then  existing  which  were  repugnant  to  and 
inconsistent  with  the  new  act.  Both  the  old  and  the  new 
laws  were  intended  to  operate  in  tiie  spheres  to  which  they 
were  applicable,  and  to  be  and  remain  in  force  and  effect- 
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iveness  wherever  applicable.  It  is  only  when  the  pro- 
visions of  the  older  law  can  serve  no  purpose  after  the 
enactment  of  the  new,  and  are  so  repugnant  to  the  latter 
that  both  cannot  stand,  that  the  former  must  give  way 
in  its  entirety.  Reduced  to  its  last  analysis,  the  repealing 
clause  found  in  the  act  we  are  considering  can  have  no 
more  force  and  effect  than  would  a  repealing  clause  pur- 
'  porting  only  to  repeal  acts  and  parts  of  acts  in  conflict  with 
the  one  last  passed;  and  this  latter  form  of  repeal  adds 
nothing  to  the  rule  "that  the  act  last  passed  repeals  by  im- 
plication former  acts  found  to  be  in  irreconcilable  conflict 
therewith.  In  either  case  there  is  a  repeal  to  the  extent 
of  any  repugnancy,  but  no  further.  The  insertion,  there- 
fore, of  such  a  general  repealing  clause  as  we  here  find 
adds  nothing  to  the  repealing  effect  of  the  act.  1  Suther- 
land, Statutory  Construction  (2d  ed.),  sec.  256;  State 
V.  Yardley,  95  Tenn.  546,  34  L.  R.  A.  656.  We  are  there 
fore  of  the  opinion  that  the  act  in  controversy  repeals  only 
such  portions  of  the  general  election  law  as  are  found  to  be 
in  conflict  with  its  provisions,  and  then  only  to  the  extent 
of  such  conflict,  and  that  otherwise  all  the  provisions  of 
the  former  act  remain  in  full  force  and  effect.  It  is,  of 
course,  to  be  understood  that,  in  so  construing  the  effect 
of  the  repealing  clause  of  the  primary  act  being  considere<l, 
we  are  not  to  lose  sight  of  the  other  rule,  so  closely  related 
thereto,  to  the  effect  that  repeals  by  implication  are  ;iot 
favored,  and  will  be  held  so  only  when  the  conflict  is  so  ap- 
parent and  pronounced  that  both  provisions  cannot  stand 
at  the  same  tima 

2.  Section  3  of  the  act  under  consideration  provides  that 
the  primary  election  shall  be  held  on  Tuesday,  seven  weeks 
preceding  the  general  election  in  November,  and  it  is  also 
therein  provided  that  "said  day  shall  be  the  flrst  day  for 
the  registration  of  voters  in  all  cities  and  such  counties 
where  registration  is  required."  In  section  19  of  the  same 
act  there  is  found,  also,  the  following  provisions  relating 
to  .  the  subject  of  the  registi'ation  of  voters :  "In  cities 
wherein  registration  is  by  law  required,  no  voter  shall  re- 
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ceire  a  primary  ballot  or  be  entitled  to  vote  until  he  shall 
have  first  been  duly  registered  as  a  voter^  then  and  there 
in  the  manner  provided  by  law.  Provided,  that  in  cities 
where  registration  is  by  law  required,  no  elector  shall  be 
permitted  to  vote  the  ballot  of  any  party  except  that  which 
he  was  registered  at  the  last  general  registration  as  affili- 
ating with,  unless  he  be  a  first  voter  or  shall  have  moved 
into  the  precinct  since  the  last  preceding  day  of  registra- 
tion- For  the  purpose  of  providing  a  (system  of  registration 
of  party  affiliation,  it  shall  be  the  duty  of  the  mayor  and 
city  council  of  each  city  wherein  r^stration  is  required, 
to  provide  in  the  r^stration  books  used  for  the  purpose 
of  registering  persons  who  are  qualified  to  vote  at  the  next 
general  election,  space  for  the  r^stration  of  all  persons 
who  may  desire  to  participate  in  any  primary  election. 
Such  space  shall  be  provided  in  said  r^straton  books,  im- 
mediately following  the  last  perpendicular  ruled  column 
in  such  books  and  i?hall  be  headed  aa  follows:  Tarly  Affilia- 
tion/ It  shall  be  the  duty  of  the  supervisors  of  such  r^- 
ular  state  registration  to  ajsk  each  person  who  applies  to  be 
registered  the  question,  'What  political  party  do  you  desire 
to  affiliate  with  V  And  the  name  of  the  i>olitical  party  given 
^vith  such  party  so  applying  to  be  registered  shall  be  re- 
corded in  the  column  provided  in  such  registration  books 
for  that  purpose.  In  case  any  party  applying  does  not  de- 
sire to  state  his  party  affiliation,  he  shall  not  be  required  to 
do  so,  nor  shall  his  failure  so  to  do  act  as  a  bar  to  his 
registration  for  the  purpose  of  voting  at  any  election  other 
than  a  primary  election,  but  shall  debar  him  from  voting  at 
any  primary  election.''  It  is  evident  that  the  registration 
contemplated  in  the  last  above  quoted  provision  was  more 
especially  for  the  benefit  of  the  voter  who  offered  to  vote 
at  the  primary  election,  and  who  was  then  and  there  re- 
quired to  first  register  in  the  manner  provided  by  law. 
We  are  advised  by  counsel  that  during  the  pendency  of 
the  bill  in  the  legislature,  resulting  in  the  enactment  in 
question,  other  bills  were  pending  having  for  their  object 
tiie  amendment  of  the  genial  registration  law  so  that 
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the  first  registration  day  shoald  be  coincident  with  primarj- 
electicm  day  as  fixed  in  the  present  act  This  possibly 
explains  the  incongruity  in  the  language  used,  and  why  the 
time  fixed  as  primary  election  day  is  declared  to  be  the 
first  day  of  registration  under  the  general  law^  and,  also, 
why,  as  in  section  19,  provisions  are  made  for  the  regis 
tration  of  voters  prt*sonting  themselves  to  vote  at  the  pri- 
mary election  before  such  votes  are  received,  as  well  as 
the  provisions  found  therein  for  recording  the  name  of  the 
political  party  with  which  such  voter  affiliates.  TMiatever 
may  be  the  true  explanation  of  these  provisions  being  found 
in  the  primary  election  law  under  consideration,  or  what 
may  have  been  the  real  puri)OKe  of  the  legislature  in  in- 
corporating them  in  the  act,  as  passed,  we  think  it  is  mani- 
fest that  they  cannot  be  upheld  as  a  constitutional  exercise 
of  legislative  authority.  These  provisions  relate  to  a  reg 
istration  law  applicable  to  general  elections  rather  than 
to  a  primary  ehvtion.  They  are,  manifestly,  amenda- 
tory to  the  general  registration  laws.  As  a  r^istration 
law  the  new  act  is  altogether  incomplete  and  imperfect. 
The  provisions  regarding  the  registration  of  voters,  found 
in  the  legislation  we  are  considering,  are  not  embraced 
within,  nor  comi)rehended  by,  tlie  title  to  the  act,  and  their 
incorporation  therein  is  therefore  in  contravention  of  the 
fundamental  law,  which  declares:  "No  bill  shall  contain 
more  than  one  subjfHt,  and  the  same  shall  be  clearly  ex- 
presscHl  in  its  title.  And  no  law  shall  be  amended  unless 
the  new  act  cont-ain  the  section  or  wntions  so  amended 
and  the  section  or  sections  so  amended  shall  be  repealed." 
Const.,  art.  Ill,  sec.  11.  The  title  of  the  act  relates  ex- 
clusively to  the  subject  of  primary  elections  for  the  nomina- 
tion of  certain  candidates  and  delegates,  and  to  the  repeal 
of  existing  laws  in  conflict  therewith.  The  provisions 
under  consideration  refcT  especially  to  the  subject  of  the 
registration  of  voters  and  is  in  its  effi*ct  amendatory  of 
existing  statutes.  Those  provisicms  are  foreign  to  the 
subject  matter  embrac(Hl  in  the  title  of  the  act  They 
must  therefore,  under  the  rule  now  well  established  in  this 
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jurisdiction,  as  announced  in  the  following  cases^  be  held 
to  be  inoperative  and  void  Smadls  v.  White,  4  Neb.  353 ; 
White  V.  City  of  Lincoln,  5  Neb.  505;  Burlington  d  M.  R. 
R.  Oo.  V.  Sa/unders  County,  9  Neb.  507;  Trumble  v.  Trum- 
hie,  37  Neb.  340.  .The  law  as  A  whole  is  not  necessarily 
affected  by  reason  of  these  void  provisions.  The  act  yet  re- 
mains a  complete  and  a  symmetrical  whole.  Its  provisions 
are  capable  of  enforcement  so  as  to  carry  into  operation  the 
l^slative  intent,  and  it  can  hardly  be  said  that  the  in- 
valid provisions  we  have  just  considered  were  an  induce- 
ment for  the  passage  of  the  remainder.  With  the  general 
registration  law  unaffected,  as  we  are  constrained  to  hold 
it  is,  the  primary  act  in  question  serves  its  full  purpose 
under  the  provisions  found  therein  for  the  nomination  of 
candidates  and  delegates  which,  by  the  act,  it  is  sought 
to  regulate  and  control. 

The  conclusion  reached  in  respect  of  the  matter  last  dis- 
cussed disposes  of  the  objection  that  only  those  who  have 
registered  at  the  last  general  election,  except  first  voters 
and  those  moving  into  the  precinct  since  such  election,  are 
permitted  to  vote  at  a  primary  election  as  therein  pro- 
vided for.  It  does  not  appear  to  have  been  the  l^sla- 
tive  intent  to  exclude  from  voting  at  such  primary  election 
those  not  having  registered  at  the  la;st  general  election, 
nor  do  we  think  it  competent  for  the  legislature  to  do  so. 
Such  election  must  be  free  to  all  who  are  otherwise  quali- 
fied to  participate  therein.  Where  there  is  a  failure  to 
register,  when  good  and  sufficient  reasons  exist,  this  fact 
\^'ould  not  justify  the  disfranchisement  of  a  voter  at  such 
primary.  State  v.  Corner,  22  Neb.  265.  The  provisions 
for  registration  before  voting,  as  we  have  seen,  contem- 
plated a  registration  on  the  same  day  as  the  primary 
election,  and,  those  provisions  having  been  eliminated,  no 
obstacle  in  the  way  of  registration  or  the  absence  thereof 
can  prevent  a  voter  otherwise  qualified  from  casting  a 
ballot  at  such  primary  election. 

3.  Section  32  of  the  act  under  consideration  declares: 
"In  no  case  shall  the  candidates  of  any  political  party  be 
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entitled  to  be  d(\signated  upon  the  official  election  ballot  as 
the  candidate  of  more  than  one  x>olitical  party,  and  shaU 
be  desipiated  upon  the  official  ballot  as  the  nominee  of 
the  party  in  whose  nomination  statement  his  name'  ap- 
pears, or  in  whose  certificate  of  nomination  his  name 
appears  as  the  political  party  with  which  he  affiliates."  It 
is  arpnied  that  this  section  undertakes  to  regulate  the  man- 
ner in  which  a  candidate's  name  shall  appear  on  the  official 
ballot  to  be  cast  at  the  general  election,  is  amendatory 
to  the  general  election  law  with  reference  to  the  form  and 
makeup  of  the  official  ballot,  and  is  foreign  to  the  sub- 
ject embraced  in  the  title  of  the  act  relating,  as  it  docs,  to 
primary  elections.  Counsel  for  respondent  tacitly  con- 
cedes the  point,  but  parries  by  contending  that  the  section 
refers  only  to  the  names  of  those  aspiring  to  a  nomination, 
and  their  manner  of  appearing  on  the  ballots  to  be  voted  at 
the  primary,  and  that  it  has  no  relation  nor  application 
to  the  official  ballots  to  be  voted  at  the  general  election. 
This  latter  view  does  not  impress  us  as  being  correct 
"Official  el(H  tion  ballot"  and  "official  ballot,?'  as  therein 
used,  obviously  refer  to  the  general  election  ballot,  and 
not  to  primary  ballots.  In  the  definition  of  terms  in 
the  fore  part  of  the  act  it  is  said  the  word  "election" 
shall  be  construed  as  a  general  or  city  election,  as  dis- 
tinguislied  from  a  primary  election,  and  that  the  word 
*^rimary"  is  to  be  construed  as  the  primary  election  pro- 
vided for  by  this  act.  In  section  29  the  same  words, 
"official  election  ballots,"  are  unquestionably  used  with 
reference  to  the  official  ballots  prepared  for  the  general 
elections.  The  section  under  consideration  speaks  of  "can- 
didates of  any  political  party"  and  "the  nominee  of  the 
party,"  manifestly,  we  think,  in  the  sense  of  a  i>erson 
who  has  been  selected  by  a  party  as  its  candidate  for  a 
public  office,  and  not  with  reference  to  one  who  is  desirous 
of  becoming  a  candidate  and  whose  name  is  submitted  to 
the  choice  of  the  voters  at  a  primary  election.  The  party's 
candidate  and  its  nominee  cannot  be  determined  until 
after  a  choice  has  been  made  at  a  primary.    The  section 
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must,  we  are  constraiiKNl  to  say,  be  held  to  apply  to  the 
appearance  of  names  on  the  official  ballots  to  be  cast  at 
a  general  election,  and  not  to  ballots  voted  at  a  primary. 

Even  though  the  construction  contended  for  by  respond- 
ent be  permissible,  very  serious  questions  would  arise  as 
to  the  power  of  the  legislature  to  prevent  the  selection  at 
a  primary  of  the  same  person  as  a  candidate  for  a  public 
office*  by  more  than  one  of  the  political  parties,  if  the 
voters  thereof  so  chose  to  do.  Of  this,  however,  nothing 
more  need  here  be  said.  The  act  relates  to  the  holding  of 
primary  elections.  The  section  under  consideration  has 
to  do  with  the  form  and  makeup  of  the  official  ballot  to 
be  voted  at  a  general  election,  and  is  therefore,  and  for  the 
reasons  heretofore  fully  discussed,  not  embraced  in  the 
subject  matter  of  legislation  as  comprehended  by  the  title 
to  the  act,  and  is  invalid  and  of  no  force  or  effect.  It  is 
manifestly  amendatory  to  the  law  regulating  the  form 
of  the  official  ballots,  and  is  also  special  legislation,  in  that 
it  would  apply  only  to  the  official  ballots  to  be  voted  by 
the  electorate  in  counties  only  having  a  i)opulation  in  ex- 
cess of  125,000.  Its  dcH»lared  invalidity  in  no  way  affects 
the  remainder  of  the  act,  nor  does  it  appear  to  be  an  in- 
ducement to  its  passage. 

4.  It  is  contended  that  the  act  is  void  for  the  reason 
that  its  provisions  are  limited  to  political  parties  casting 
one  per  cent,  or  more  of  the  votes  cast  at  the  last  preceding 
election,  In  this  connection  it  is  to  be  borne  in  mind  that, 
under  the  general  election  law  as  it  now  stands,  and  which 
has  stood  unchallenged  since  its  adoption,  a  political  party, 
in  order  to  be  entitled  to  a  place  for  its  candidates  on  the 
official  ballot,  must  have  cast  a  certain  per  cent,  of  the  total 
votes  cast  at  the  last  preceding  election.  It  is  true,  pro- 
visions are  therein  found  for  the  nomination  of  candidates 
by  new  political  parties  and  by  petition,  regardless  of  the 
numerical  strc^ngth  of  the  party  supporting  such  candi- 
dates. Tlu^e  provisions  are  yet  preserved,  and  aflFord  a 
simple  method  by  Avhich  candidates  of  a  party  of  insuf- 
ficient numerical  strength  to  participate  in  a  primary  may 
53 
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obtain  ropr(»sentiiti<m  on  the  official  ballot,  and  whose  can- 
didate can  be  votinl  for  as  frc^^ly  as  those  nominated  at 
such  primary.  The  priuiaiy  law  has  left  these  provisions 
int<act  and  unattested,  and  throujifh  them  we  think  none 
V  \  contrary  to  th(»  fumlamc^ntal  law,  prevented  from  freely 
an.l  witliDut  impediment  or  hindrance  ^xercising^  their 
ri{2:ht  of  franchise  as  p^iaranteed  by  the  constitution. 

It  is  quite  .trui^,  Ave  think,  that  Avhen  the  legislature 
undertakers  by  laws  of  this  character  to  regulate  and  con- 
trol the  internal  atTairs  of  political  parties,  and  to  deter- 
mine the  manner  and  method  of  nmking  party  nomina- 
tiims  for  public  offices,  it  must  do  so  without  discrimina- 
tion and  with  eq^ual  consideration  and  benefit  to  all.  But 
it  is  ecpially  neccKsarj^  to  recognize  the  existence  of  politi- 
cal parties  and  to  classify  them  by  some  convenient  stand- 
ard. The  law  would  hardly  serve*  its  purpose  without 
some  limitations  and  restrictions  as  to  a  party's  numeri- 
cal strength.  To  say  that  any  number  of  voters,  hoAvever 
small,  nmy  associate  themsc^A'es  together  as  the  embodi- 
ment of  some  political  principle  or  policy  of  government, 
and  be  entitled  to  representation  on  the  prinmry  ballot, 
is  to  pave  the  way  to  endless  cemfusion,  and  to  destroy  in 
a  large  measure  the  objects  sought  to  be  attained  by  such 
a  laAV.  The  limitation  as  to  numbers  must  be  fixed  at 
some  point,  and  the  requirement  of  a  numerical  sti*ength 
of  at  l(*ast  one  per  cent,  of  the  tot^il  votes  does  not  seem 
unreasonable,  nor  an  unwarranted  restriction  on  the  right 
of  the  membership  of  a  political  organization  to  be  repre- 
sented on  the  primary  election  ballots.  In  Ohio  the  same 
qu(*stion  arose  Avith  reference  to  the  right  of  party  nom- 
ine(\s  to  appear  on  the  official  ballot  to  be  voted  at  the 
general  election.  The  supreme  court  of  that  state  hofd 
to  the  vicnv  that  "the  only  question  is  whether  the  require- 
ment of  section  6,  that  a  certified  nomination  shall  be  by 
a  politicjil  party  which  at  the  last  election  'polled  at  least 
one  per  cent,  of  the  entire  vote  cast  in  the  state,'  is  valid. 
Certainly,  the  right  of  a  (lualified  elector  to  A^ote  at  all 
elections  is  secured  by  section  1,  article  V  of  the  consUtu- 
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tion,  but  that  the  exercise  of  the  right  is  subject  to  such 
regulations,  looking  to  a  fair  election,  as  do  not  unreason- 
ably or  unnecessarily  impair  it,  is  a  proposition  too 
familiar  to  call  for  discussion  or  citation  of  authorities. 
Some  restriction  upon  the  right  to  have  nominations 
printed  upon  the  blanket  ballot  is  necessary  to  render  it 
practicable. .  In  view  of  the  small  ratio  of  voters  required 
to  make  a  certified  nomination,  and  in  view  of  the  right 
to'  have  nominations  made  by  papers  or  petition  signed  for 
that  purpose,  and  of  the  right  confen*ed  by  the  act  upon 
every  voter  to  supply  the  names  of  all  persons  for  whom 
he  may  desire  to  vote,  we  cannot  say  that  the  exercise  of 
the  right  is  unreasonably  impeded."  State  v.  Poston,  58 
Ohio  St.  620,  42  L.  B.  A.  237. 

Indeed,  a  greater  percentage  than  is  here  required  is 
held  to  be  a  proper  and  valid  exercise  of  legislative  power 
to  classify  political  parties  for  such  purposes.  State  v. 
Jensen,  86  Minn.  19,  89  N.  W.  1126.  The  requirement  as 
to  numerical  strength  in  the  case  citcnl  was  ten  per  cent, 
of  the  total  vote.  The  court,  in  speaking  on  this  point, 
observes : 

"We  are  of  the  opinion  that  the  legislature  may  classify 
political  parties  with  reference  to  ditfcTc^nces  in  party  con- 
ditions and  numerical  strength,  and  prescribe  how  each 
class  shall  select  its  candidates,  but  it  cannot  do  so  arbi- 
trarily, and  confer  upon  one  class  important  privileges 
and  partisan  advantages  and  deny  them  to  another  class, 
and  hamper  it  with  unfair  and  unnecessary  burdens  and 
restrictions  in  the  selection  of  its  candidates.  While  it 
seems  to  some  of  us  that  the  percentage  of  the  vote  se- 
lected as  the  basis  of  the  classification  in  this  act  is  larger 
than  necessary,  yet  it  was  a  question  for  the  legislature, 
and  we  are  not  justified  in  holding  that  the  classification 
was  arbitrary." 

In  a  later  case  the  same  court  again  expresses  itself  as 
follows:  "The  law  is  also  constructed  upon  the  theory 
that  if,  at  any  time,  any  political  party  previously  in  ex- 
istence shall  have  become  so  enervated  that  it  has  no  liv- 
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ing  and  vital  principles  to  present  to  the  people,  and  there 
are  no  men  having  sufficient  interest  to  stand  as  e^nsors 
for  and  advocate  its  principles,  then  there  no  long^  re- 
mains a  necessity  for  its  recognition  as  a  part^  for  the 
purpose  of  selecting  nominees  at  such  election."  State  v. 
Johnson,  87  Minn.  221,  91  N.  W.  840.  Bee  also  Ladd  v. 
Holmes,  40  Ore.  167,  66  Pac.  714.    - 

We  are  of  the  opinion  that  the  limitation  complained  of 
is  a  reasonable  regulation  regarding  party  nominations 
at  primary  elections,  and  that  it  does  not  infringe  on  the 
constitutional  saf^uards  invoked  as  an  insupwable  ob- 
stacle to  its  validity. 

6.  By  section  19  of  the  act  the  right  of  an  elector  to 
vote  at  a  primary  is  made  to  depend  upon  his  political 
affiliation  with  the  party  for  whose  candidates  he  desires 
to  cast  a  ballot.  It  is  therein  provided  that  no  person 
shall  'T)e  entitled  to  vote  at  such  primary  election  until 
he  shall  have  first  stated  to  the  judges  of  said  primary 
election  what  political  party  he  affiliates  with,  and  whoso 
candidates  he  supported  at  the  last  election,  and  whose 
candidates  he  intends  to  support  at  the  next  election.*' 
Provisions  are  also  made  for  challenging  any  person  oflfep- 
ing  to  vote  at  such  primary  election,  and  for  his  making 
oath  to  the  truth  of  the  statements  above  required  as  to 
party  affiliation  and  his  support  of  candidates  of  the  party 
with  whom  he  is  offering  to  vote.  It  is  difficult  to  per- 
ceive any  valid  objection  to  provisions  of  this  character, 
when  applied  to  a  primary  election  law.  These  laws 
replace  party  nominating  conventions.  The  regulation  of 
the  membership  of  the  party  and  of  the  right  to  partici- 
pate in  the  nomination  of  its  candidates,  in  this  respect, 
is  taken  from  the  party  and  placed  in  the  control  of  the 
li^slature.  The  integrity  of  the  party  and  the  success 
of  its  principles  and  policies  can  be  best  maintained  by 
the  participation  in  its  affairs  of  those  only  who  are  at 
heart  in  sympathy  with  the  objects  and  ends  to  be  at- 
tained by  the  organization,  and  loyal  to  its  tenets.  An  in- 
discriminate right  to  vote  at  a  primary  would  tend^  in 
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many  instances,  to  thwart  the  purposes  of  the  organiza- 
tion and  destroy  the  party.  A  hindrance  to  one,  not  a 
member  of  a  party,  from  participating  in  the  selection  of 
the  party's  delegates  and  candidates  can  in  no  proper 
sense  be  said  to  interfere  with  the  free  exercise  of  the 
elective  franchise  as  guaranteed  by  the  constitution.  All 
that  is  required  is  tl^at  the  party  offering  to  vote  at  the 
primary,  in  order  to  be  entithnl  to  vote  with  either  of 
the  parties  engaged  in  nominating  candidates  thereat, 
shall  have  affiliated  with  such  party,  supported  its  candi- 
dates generally  at  the  last  election,  and  intend  to  do  so  at 
the  next.  Open  declaration  of  allegiance  to  pai*ty  is  ab- 
solutely essential  to  the  proper  working  of  any  primary 
law.  "By  his  mere  offer  to  vote  for  d(4egates  to  a  con- 
vention of  any  party,  the  elector  does,  in  effect,  declare 
his  intention  to  support  the  nominees  of  such  convention, 
and  the  oath  is  provided  for  as  a  guaranty  of  the  truth 
of  the  declaration  already  made  by  such  offer  to  vote." 
Rebstock  r.  ASf?/pcrfor  Court,  14fi  Cal.  308,  316,  80  Pac.  G5. 
6.  The  more  serious  objection  to  the  law,  as  we  view  the 
act  as  a  whole,  is  the  requirement  of  section  5  with  refer- 
ence to  the  fe(s  to  be  paid  by  those  who  become  candi- 
dates for  nomination  for  office  at  the  primaries  therein 
provided  for.  It  is  declared  that  the  fees  to  be  paid  for 
filing  nomination  papers  "shall  be  computed  at  one  per 
cent,  of  the  emoluments  authorized  by  law  for  the  office 
to  which  such  candidate  aspires,  during  the  term  for 
which  he  would  serve,  if  elected."  It  is  to  be  observed 
that  the  amount  thus  required  to  be  paid  before  one  can 
have  his  name  submitted  to  the  voters  at  such  primary 
is  fixed  arbitrarily,  and  wholly  regardless  of  the  value 
of  the  services  performed  in  filing  the  nomination  papers. 
A  person  aspiring  to  be  nominated  for  clerk  of  the  dis- 
trict court  would  be  required  to  pay,  perhaps,  $200.  A 
candidate  for  the  nomination  of  county  clerk,  probably, 
$40,  other  candidates  for  county  offices  differc^nt  sums, 
ranging  between  the  two  extremes.  Is  it  competent  for 
the  legislature  to  impose  burdens  of  this  character  on 
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those  d(^sii*ing  to  become  candidates  for  public  offices,  the 
nominations  for  which  come  within  the  provisions  of  tiie 
primary  law?  Can  a  test  of  ability  t6  pay  fees  of  the 
magnitude  mentioned  be  made  as  to  one's  right  to  be  voted 
for  at  a  primary  electioti?  It  is,  at  first  glance,  apparent 
that  these  enormous  fees  prevent  many  from  becoming 
candidates  for  party  recognition,  who  otherwise  would  be 
willing  to  yield  to  a  public  demand  that  they  become  can 
didates  for  nomination  for  a  public  office.  It  is  said  the 
fees  requircHl  to  be  paid  in  the  manner  stated  are  for  the 
purpose  of  d(*fraying  the  expenses  of  the  primary.  It  is 
not  so  stated  in  the  act  It  is  expressly  provided  the  ex- 
penses of  the  primary  are  to  be  paid  out  of  the  public 
treasury.  It  is  not,  therefore,  required  of  us  to  pass 
ui)<)n  the  question  of  the  power  of  the  legislature  to  re- 
(juire  those  submitting  their  names  to  be  voted  for  at  a 
primary  to  pay  the  exi)enses  thereof.  It  appears  from  the 
act  itself  that  there  is  no  relation  between  the  chaise* 
made  for  filing  nomination  papers,  as  therein  provider! 
and  the  expenses  incident  to  a  primary  election,  nor  to  th(» 
value  of  the  services  rendered  in  filing  such  papers.  The 
charges  are  arbitrary  and  unreasonable.  They  mate  the 
pecuniary  ability  of  a  person  to  pay  the  same  a  test  as  to 
his  qualification  to  become  a  candidate  for  a  party  nomina- 
tion. The  law  is  as  objectionable  as  if  the  test  were  based 
on  a  property  qualification,  or  the  amount  the  elector 
had  contributed  to  the  public  revenues.  The  primary 
election  contemplated  in  the  act  may  not  in  and  of  itself 
be  an  election  within  the  meaning  of  the  constitutional 
provisions  which  guarantee  that  "all  elections  shall  be 
free;  and  there  shall  be  no  hindrance  or  impediment  to  the 
right  of  a  qualified  voter  to  exercise  the  elective  fran- 
chise." Const.,  art.  I,  sec.  22.  It  is,  however,  a  means 
tx)  an  end.  It  is  a  part  of  the  election  machinery  by 
which  is  determined  who  shall  be  permitted  to  have  their 
names  appear  on  the  .official  election  ballot  as  candidates 
for  public  office.  To  say  that  the  voters  are  free  to  ex- 
ercise the   elective   franchise   at  a   general   election  for 
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nominees,  in  the  choice  of  which  unwarranted  restrictions 
and  hindrances  are  interposed,  would  be  a  hollow  mockery. 
The  right  to  freely  choose  candidat-es  for  public  offices 
is  as  valuable  as  the  right  to  vote  for  them  after  they  are 
chosen.  Both  these  rights  are  sfifeguarded  by  the  con- 
stitutional guaranty  of  freedom  in  the  exercise  of  the 
elective  franchise.  Say  the  supreme  court  of  Pennsyl- 
vania: 

"The  importance  of  the  relation  of  the  primary  to  the 
general  election  must  be  apparent.  «  ♦  «  Primary 
elections  and  nominating  conventions  have  now  become  a 
part  of  our  great  political  system,  and  are  weldtnl  and 
riveted  into  it  so  firmly  as  to  be  diffic^ult  of  separation. 
*  *  *  It  is  as  much  an  election  law  when  it  strikes 
at  the  fraud  at  the  primary  election  as  when  it  aiTests 
the  fraudulent  ballot  just  as  it  is  ready  to  be  dropped  into 
the  box  at  the  general  election."  Tjconard  v.  Common- 
wealth,  112  Pa.  St.  607. 

Nominations  for  public  office  are  to  be  considered  in  a 
dual  aspect  There  is  involved,  first,  the  right  of  every  eligi- 
ble person  to  be  voted  for  by  any  elector  who  desires  to  do 
so,  and,  second,  the  right  of  each  elector  to  exercise  choice 
among  all  who  are  eligible.  "The  two  rights  may  be  pro- 
tected by  the  same  legislation,  but  it  is  important  to  re- 
member that  there  is  involved,  not  merely  the  right  of 
an  individual  to  be  a  candidate,  but  the  right  of  every 
other  person  to  select  him  for  the  office;  practically  the 
feasibility  of  independent  political  movements  depends 
upon  the  second  right  Now  these  rights,  like  the  right 
of  suffrage,  depend,  for  their  effectual  exercise,  upon  an 
appointment  of  time,  place,  and  manner;  and  the  legisla- 
ture has  undoubted  power  to  make  regulations  for  pro- 
tecting these  rights  and  insuring  their  enjoyment"  Wig- 
more,  Ballot  Reform:  Its  Constitutionality,  23  Am.  Law 
Rct.  719,  730. 

We  should  not,  of  course,  confuse  provisions  amounting 
only  to  regulation,  even  though  an  inconvenience  results, 
with  such  as,  in  a  substantial  wa^,  interfere  with  the  free 


792  NEBRASKA  BEP0BT8.  [Vol.  74 


state  T.  DrexeL 


exercise  of  the  electiye  franchise.  The  proyisions  under 
consideration,  we  are  satisfied^  go  beyond  those  of  regu- 
lation^ and  operate  bb  a  substantial  impairment  of  the 
right  of  the  electorate  to  freely  choose  its  candidates  for 
public  oflSce,  and  therefore  infringe  on  the  constitutional 
guaranty  above  quoted.  In  Michigan  a  primary  law  re- 
quired that  a  person  should  be  denied  a  place  on  the  pri- 
mary ballot  BB  a  candidate  for  nomination  unless  he 
should  in  advance  declare  on  oath  the  fact  that  he  was  a 
candidate  for  the  offlca  The  supreme  court  held  such 
provisions  to  be  violative  of  the  constitutional  provirions 
prescribing  the  oath  required  of  public  officers  and  that 
no  other  oath,  declaration  or  test  should  be  required.  In 
the  discussion  of  the  principles  involved  the  court  very 
pertinently  argue  :• 

"The  provision  of  this  law  which  requires  that,  before 
the  name  of  any  candidate  shall  be  placed  upon  the  ballot 
at  the  primary  election,  such  candidate  shall  on  oath  de- 
clare his  purpose  to  become  such,  excludes  the  right  of 
the  electorate  of  the  party  to  vote  for  the  nomination  of 
any  man  who  is  not  sufficiently  anxious  to  fill  public  sta- 
tion to  make  such  a  declaration.  The  man  who  may  be 
willing  to  consent  to  serve  his  state  or  his  community  in 
answer  to  the  call  of  duty  when  chosen  by  his  fellow  citi- 
zens to  do  BO  is  excluded,  and  the  electorate  has  no  op- 
portunity to  cast  their  votes  for  him.  ♦  ♦  •  The  au- 
thority of  the  legislature  to  enact  laws  for  the  purpose 
of  securing  purity  in  elections  does  not  include  the  right 
to  impose  any  conditions  which  will  destroy  or  seriously 
impede  the  enjoyment  of  the  elective  franchise.  Attor- 
ney General  v.  Detroit  Common  Coundly  58  Mich.  213, 
We  cannot  escape  the  conclusion  that  the  provision  in 
question  does  most  seriofisly  impede  the  electors  in  the 
choice  of  candidates  for  office,  and  that  it  is  in  conflict 
with  the  provisions  of  section  1  of  article  18  of  the  con- 
stitution. It  by  no  means  follows  that. reasonable  pro* 
vision  may  not  be  made  by  legislation  for  an  initiative  in 
placing  upon  '^he  ballot  the  names  of  those  to  be  voted  for. 
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as,  for  instance,  by  requiFing  a  petition  by  a  stated  per- 
centage of  the  voters  of  tbe  party.  But  this  provision 
goes  further,  and  precludes  the  voters  from  choosing  as  a 
candidate  one  who  declines  to  himself  seek  the  oflSce." 
Dapper  v.  Smith,  138  Mich.  104,  101  N.  W.  60. 

In  the  case  at  bar  it  is  at  once  apparent  that  the  condi- 
tion imposed  with  reference  to  the  payment  of  what  is 
termed  a  filing  fee  most  seriously  interferes  with  the  right 
of  the  electorate  to  freely  choose  from  among  those  eligi- 
ble to  oflSce  whomsoever  they  may  desire,  and  that  this, 
for  the  reasons  given,  amounts  to  an  unwarranted  hin- 
drance and  impediment  to  the  free  exercise  of  the  elective 
franchise.  This  provision  must  therefore  fall.  The  act 
as  a  whole  does  not,  however,  necessarily  fall  because  of 
the  part  thereof  held  to  be  invalid.  It  yet  remains  com- 
plete and  capable  of  enforcement.  Unless  these  provis- 
ions, held  to  be  invalid,  were  an  inducement  to  the  passage 
of  the  act,  and  without  which  it  would  not  have  received 
legislative  sanction,  the  act,  as  a  whole,  should  be  per- 
mitted to  stand.  Whether  or  not  such  invalid  provisions 
were  an  inducement  to  the  remainder  should  be  gathered 
from  the  act  itself.  Before  we  would  be  justified  in  de- 
claring the  whole  act  void  and  of  no  force,  it  should  be 
made  apparent  from  an  inspection  of  it,  having  in  view 
the  legislative  purpose  in  its  adoption,  that  the  invalid  por- 
tion operated  as  an  inducement  to  the  passage  of  the  law. 
The  rule  seems  to  be  "that  where  the  act  itself  includes 
two  distinct  subjects  the  whole  act  must  be  treated  as  void, 
from  the  manifest  impossibility  of  choosing  between  the 
two;  but  that  this  rule  applies  only  in  those  cases  where 
it  is  impossible  from  an  inspection  of  the  act  itself  to  de- 
termine which  part  is  void  and  which  valid.  "VMien  this  can 
be  done  the  rule  does  not  apply,  unless  it  shall  appear 
that  the  invalid  portion  was  designed  as  an  inducement  to 
pa*ss  the  valid,  so  that  the  whole,  taken  together,  will  war- 
rant the  belief  that  the  legislature  w^ould  not  have  passed 
the  valid  part  alone.^'     Trumble  v.  Tntmhle^  37  Neb.  340. 

"Where  a  statute  contains  provisions  which  are  uncon- 
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Htitutional,  if  the  valid  and  invalid  ai'e  not  so  connect«^d 
as  to  1m*  incapable  of  separation,  and  the  valid  portion  is  a 
oompl<4e  act  and  not  dependent  upon  the  jmrt  that  is 
void,  th^i  hitter  alone  will  be  disrt^gardiHl  and  the  rest  sus- 
tained, if  it  is  manifest  that  the  void  part  was  not  an  in- 
ducement to  the  legislature  to  pass  the  part  which  is 
valid."  State  v.  Moore,  48  Neb.  870. 

Applying  the  rule  d<Hlucible  from  the  authorities  cited, 
we  are  constrained  to  the  view  that  the  invalid  portion  was 
not  an  inducement  or  consideration  for  the  passage  of  the 
valid  portions,  and  that  the  statute  is  a  valid  and  enforce- 
able act  of  the  legislature,  save  with  reference  to  the  pro- 
visions hei-ein  found  to  contravene  some  of  the  provisions 
of  the  fundauK^ital  law.  It  follows  that  the  writ  prayed 
for  must  be  denied,  and  it  is  accordingly  so  ordered. 


Writ  denied. 


Joseph  Gutschow  v.  Washington  County.* 

Pfled  November  11,  1905.    No.  13,864. 

Brains:  Claim  for  Damages:  Waiver.  When  a  person  flies  a  claim 
for  damages  to  his  premises  caused  by  the  location  of  a  pro- 
posed drainage  ditch,  he  thereby  waives  objection  to  any  irregu- 
larities in  the  proceedings  to  establish  the  same.  Bavis  v.  Boone 
County,  28  Neb.  837. 


2. :    Damages.     Where   an  assessment  to  the   amount  of   the 

special  benefits  he  has  received  has  already  been  assessed  against 
the  owner  of  lands  over  which  a  drainage  ditch  is  proposed  to 
be  constructed,  the  value  of  such  special  benefits  should  not  be 
deducted  from  any  damages  accruing  to  the  land  not  actually 
taken  for  the  construction  of  the  proposed  improvement.  Martin 
17.  Fillmore  County,  44  Neb.  719,  distinguished. 

Erroe  to  the  district  court  for  Washington  county:  Lee 
S.  EsTELLE,  Judge.     Revvmed. 

*  Rehearing  denied.    See  opinion,  p.  80u,  post. 


Vol.  74]  SEPTEMBER  TERM,  1905.  795 


Gut; chow  V.  Washington  Countj. 


Brome  &  Burnett  and  E.  G.  Jackson,  for  plaintiff  in 
error. 

E.  B.  {Jarrigan,  F.  Dolezal  and  Walton  d  Mummert, 
contra. 

LBTTON',  O. 

This  is  a  proceeding  in  error  from  the  district  court 
for  Washington  county  to  review  the  proceedings  of  that 
court  in  the  trial  of  an  appeal  from  an  allowance  of  dam- 
ages made  in  proceedings  for  the  construction  of  a  drain- 
age ditch  in  that  county ;  the  ditch  being  the  same  one  the 
proceedings  to  establish  which  were  attacked  in  the  case  of 
Morris  v.  Washington  County^  72  Neb.  174.  The  plain- 
tiff Gutschow  is  the  owner  of  lands  through  which  the 
line  of  the  proposed  ditch  runs.  In  the  report  of  the  en- 
gineer filed  in  the  proceedings  for  the  establishment  of 
such  drainage  ditch,  the  cost  of  the  location  and  construc- 
tion of  the  ditch  through  the  lots  and  lands  benefited  by 
said  ditch  belonging  to  the  plaintiff  is  apportioned  at  the 
sum  of  $1,124.20.  On  the  filing  of  the  report  a  time  was 
fixed  by  the  county  clerk  for  a  hearing  upon  the  same, 
and  notice  duly  given  according  to  the  statute,  and  in  pur- 
suance to  the  notice  the  plaintiff  filed  objections  to  the 
jurisdiction  of  the  county  board,  and  also  filed  his  claims 
for  damages  and  for  compensation  for  land  actually  taken. 
The  objections  to  jurisdiction  were  overruled,  and  a  find- 
ing  made  by  the  county  board  that  3  5-10  acres  of  the 
plaintiff's  land  were  appropriated  for  the  location  of  the 
ditch,  of  the  value  of  f  140,  and  they  further  appraised 
the  damages  to  the  remainder  of  the  tract  at  the  sum  of 
flOO,  and  oven^uled  and  disallowed  the  plaintiff's  claim  for 
further  compensation.  On  appeal  to  the  district  court  a 
trial  was  had  to  a  jury  and  a  judgment  rendered  in  favor 
of  the  plaintiff  for  $225,  to  reverse  which  judgment  these 
proceedings  are  brought. 

So  far  as  the  objections  to  jurisdiction  are  concerned, 
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they  are  disposed  of  by  the  decisions  in  Dakota  County  r. 
Cheney,  22  Neb.  437;  Darst  v.  Oriffinj  31  Neb.  668,  and 
Dodge  County  v.  Acorn,  61  Neb.  376,  and  we  deem  it  un- 
necessary to  further  discuss  this  question.  We  h^^ve  here- 
tofore held  that,  where  a  landowner  files  a  claim  for  dam- 
ages caused  by  the  location  of  a  public  road  over  his  land, 
he  thereby  waives  any  objections  on  the  ground  of  irregu- 
larity in  locating  the  road.  Davis  v.  Roone  County,  28 
Neb.  837.  When  the  board  once  acquired  jurisdiction, 
all  subsequent  irreji^ularities  were  waived  by  the  filing  of 
the  plaintifT's  claim  for  damages.  The  district  court 
therefore  did  not  err  in  sustaining  the  motion  to  stirike  a 
part  of  the  plaintiff's  petition. 

The  question  raised  as  to  the  right  of  appeal  from  the 
finding  of  the  board  that  the  improvement  was  conducive 
to  public  health,  convenience  or  welfare  has  already  been 
considered  and  determined  in  Dodge  County  v.  Acorn, 
supra,  and  with  the  rule  there  announced  we  are  content. 

The  trial  court  instructed  the  jury  that,  for  the  diversion 
of  the  natural  flow  of  the  water  of  Fish  creek  from  the 
natural  channel  thereof  through  the  plaintiflf's  land,  he 
could  only  be  allowed  nominal  damages.  It  is  urged  by 
the  defendant  that  this  insti'uction,  even  if  erroneous,  was 
wthout  prejudice,  since  the  jury  were  also  instructed  that 
the  measure  of  damages  for  the  injury  and  depreciation  to 
land  not  actually  taken  is  the  difference  between  the  fair 
market  value  of  the  whole  farm  immediately  before  and 
after  the  location  thereof,  less  the  amount  appropriate 
for  the  ditch,  and  futher,  in  this  connection,  that  they 
were  entitled  to  take  into  consideration  the  effect  of  the 
location  of  the  ditch  upon  the  uses  to  which  the  farm  is 
adapted,  or  its  productiveness,  and  whether  the  location 
and  construction  of  the  ditch  render  it  more  or  less  at- 
tractive to  buyers.  They  were  also  told  they  should  con- 
sider the  size  of  the  farm,  the  size  and  general  manner 
of  the  construction  of  the  ditch,  the  manner  in  which  it 
crosses  the  lands  of  the  appellant,  and  whether  or  not  the 
construction  of  the  ditch  renders  it  more  or  less  conven- 
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lent  to  carry  on  said  farm.  The  defendant  argues  that 
under  these  instructions  all  actual  damages  which  the 
plaintiff  miglit  suffer  from  the  diversion  of  the  waters  of 
Fish  creek  are  included,  and  that  an  instruction  to  allow 
)nly  nominal  damages  for  the  diversion  of  Fish  creek  is 
T)roper.  As  to  this  proposition  we  have  some  doubt.  If 
the  instruction  as  to  the  waters  of  Fish  creek  had  been 
omitted  entirely,  there  is  no  doubt  that  the  other  instruc- 
ions  are  broad  enough  to  direct  tlie  jury  to  consider  the 
:lamages,  if  any,  suffered  by  the  appellant  by  reason  of 
the  diversion  of  these  waters,  but  this  item  of  damages  was 
I'emoved  from  their  consideration  altogether  by  this  in- 
stiniction  being  given  directing  them  to  allow  only  nom- 
inal damages  therefor.  Whether  the  instruction  is  so 
prejudicially  erroneous  as  to  justify  a  reversal  we  are  not 
compelled  to  determine  at  this  time,  but  think  that  upon  a 
new  trial  it  should  not  be  given. 

The  fifth  assignmc^nt  of  error  challenges  the  action  of 
the  trial  court  in  refusing  to  give  instruction  No.  1  asked 
for  by  the  plaintiff  and  in  giving  instniction  No.  5  on  its 
own  Tnotion  as  to  the  deduction  of  special  benefits.  In- 
struction No.  5  referred  to  is  as  follows :  "When  you  have 
ascertained  the  total  damages,  if  any  you  find,  suffered  by 
appellant  to  the  portion  of  his  land  not  taken,  you  must 
deduct  therefrom  any  special  benefits  w^hich  you  find  said 
land  may  have  derived  from  the  location  and  construction 
of  said  ditch.  In  determining  the  special  benefits  accru- 
ing to  land  by  reason  of  the  construction  of  the  dit<^h,  it  is 
proper  for  you  to  take  into  consideration  whatever  will 
come  to  the  land  from  the  drain  or  ditch,  making  it  more 
valuable  for  tillage  or  more  desirable  as  a  place  of  resi- 
dence, or  more  valuable  in  the  general  market,  the  true 
and  final  test  being  what  will  be  the  influence  of  the  pro- 
posed improvement  on  the  market  value  of  the  property ; 
but  you  are  in  no  event  to  t^ke  into  consideration  the  gen- 
eral benefits  which  the  appellant  may  derive  from  the  loca- 
tion and  construction  of  said  ditch ;  and  a  general  benefit 
Js  one  which  is  enjoyed^  not  by  appellant  alone,  but  by 
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the  property  owners  along  the  line  of  said  proposed  ditch." 
The  objection  made  to  the  refusal  of  the  instruction  a^ked 
by  the  plaintiff  and  the  giving  of  this  instruction  is  that  it 
announces  an  improper  rule  as  to  the  deduction  of  special 
benefits.  It  will  be  seen  that  the  rule  laid  down  in  this 
instruction  is  that  which  has  been  adopted  by  this  court 
with  reference  to  the  ascertainment  of  damages  by  reason 
of  the  appropriation  of  land  for  the  purposes  of  the  con- 
struction of  a  highway  or  railroad,  or  for  other  like  public 
purpose. 

The  plaintiff  contends  that  a  different  rule  should  obtain 
in  a  case  where  the  landowner  himself  is  compelled  to 
bear  the  burden  of  the  sp/cial  benefits  which  his  land  sus 
tains  from  the  improvement.  A  special  tax  of  ?1,124.20 
has  been  levied  and  assessed  upon  the  lands  of  the  plaintiff 
to  pay  for  the  construction  of  this  improvement.  This 
assessment  represents  the  value  of  the  special  benefits 
which  will  accrue  to  the  real  estate  through  which  the 
ditch  passes  by  reason  of  its  construction,  and  he  is  com- 
pelled to  pay  that  amount  to  reimbur^^e  the  county  for 
the  money  expended  in  tJie  construction  of  the  ditch.  In 
the  case  of  a  highway  being  opened  across  his  premises 
or  of  a  railway  being  constructed  thereon,  the  landowner 
may,  in  a  sense,  be  said  to  pay  the  value  of  the  special  bene- 
fits which  he  derives  by  reason  thereof,  by  such  value 
being  deducted  from  whatever  damages  the  land  not  ac- 
tually taken  for  the  improvement  may  suffer  by  reason  of 
the  same.  In  the  case  of  a  drainage  ditch,  however,  thesi? 
benefits  are  assessed  against  him  by  the  verj'  act  of  the 
public  authorities  which  appropriates  his  land  to  the  pub- 
lic use.  To  allow  these  benefits  to  be  deducted  from  any 
damages  which  he  may  suffer  to  the  land  not  taken  would 
be  to  compel  him  to  pay  twice  to  the  i)ublic  the  value  of 
the  special  benefits  which  he  has  received.  This  would 
manifestly  be  unjust  and  inequitable,  and  would  impose  a 
burden  ui>on  him  in  excess  of  that  borne  by  those  whose 
lands  were  not  damaged.  To  illustrate,  suppose  two  ad- 
joining proprietors  were  each  assessed  fl,000  for  special 
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benefits  accruing  to  the  lands  by  reason  of  the  proposed  im- 
provement.    If  the  land  of  one  were  not  damaged  in  any 
way  by  the  proposed  improvement,  this  amount  would  be 
the  extent  of  the  burden  imposed  upon  him;  but,  if  the 
land  of  the  other  proprietor  were  so  traversed  by  the  line 
of  the  ditch  that  the  value  of  the  remainder  of  the  tract 
was  depreciated  $2,000  by  the  construction  of  the  ditch, 
if  he  were  then  compelled  to  offset  against  the  damage 
$1,000  in  special  benefits  received  by  reducing  his  com- 
pensation to  that  extent,  his  burden  would  be  double 
that  of  his  neighbor,  since  he  would  be  mulcted  $2,000  for 
the  same  improvement  for  which  his  neighbor  pays  but 
$1,000.     In  the  case  of  a  railroad  or  a  highway  the  value 
of  the  special  benefits  accruing  to  the  land  is  not  assessed 
against,  and  paid  by,  the  landowner,  and  hence  the  same 
should  be  deducted  from  his  incidental  damages ;  but  with 
a  drainage  ditch  the  conditions  are  different,  and  the  rule 
laid  down  by  the  district  court  would  comi)el  a  double 
burden  to  be  placed  upon  the  landowner  whose  premises 
were  damaged.  Where  special  benefits  have  already  been  as- 
sessed against  the  owner  of  lands  damaged  by  a  proposed 
drainage  ditch,  the  value  of  such  special  benefits  should 
not  be  deducted  from  any  damages  accruing  to  the  land 
not  actually  taken  for  the  construction  of  the  proposed  im- 
provement.    Livingston  v.  Mayor  of  New  York,  8  Wend. 
(N.  Y.)  85,  22  Am.  Dec.  622;  Drainage  Commissioners  v. 
Volke,  163  111.  243,  45  N.  E.  415;  Thomas  v.  County  Com^ 
missioncrs,  5   Ohio  N.   P.   449.     The  apportionment  of 
the  cost  of  the  ditch  to  each  landowner  is  an  exercise  of  tho 
power  to  tax,  but  the  taking  of  his  property  and  the  ascer- 
tainment of  the  damages  he  may  suffer  thereby  is  an  ex- 
ercise of  the  power  of  eminent  domain.     The  statute  makes 
no  provision  for  the  deduction  of  damages  from  the  amount 
assessed    against   the    land    as   special    benefits,  but  the 
method  provided  is  that  the  county  authorities  shall  estab- 
lish the  api>ortionment  according  to  benefits  first,  and 
afterwards  examine  claims  for  damages  and  allow  com- 
pensation therefor.     No  method  is  provided  for  offsetting 
one  against  the  other. 
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It  is  tme  that  in  Martin  v.  Fillmore  County,  44  Neb. 
719,  it  is  said  that^  in  addition  to  recoyering  the  value  of 
the  land  appropriated,  the  landowner  should  recover  any 
damages  sustained  by  that  portion  of  the  land  not  appro- 
priatedy  and  as  against  the  latter  itan  special  benefits^  but 
not  general  benefits,  may  be  set  oflf.  That  caro,  however, 
was  reverBod,  for  the  reason  that  no  damages  whatever 
were  allowwl  the  defendant;  and  it  is  said: 

"The  foregoing  is  a  rule  interpreting  that  clause  of  the 
constitution  providing  that  the  property  of  no  i>erson  shall 
be  taken  or  damaged  for  public  use  without  just  compen- 
sation therefor.  VA'hether  the  act  providing  for  the  con- 
struction of  such  ditches  (Comp.  St  ch.  89)  contem- 
plates an  assessment  of  damages  in  accordance  with  this 
rule  is  immaterial  to  the  case/'  The  question  under  con- 
sideration was  neither  raised  nor  determined  in  that  case, 
and  the  rule  announced  here  is  not  inconsistent  with  the 
result  then  reached. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Bevebsed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
March  17, 1906.    Rehearing  denied: 

Ihralxis:  Damages:  Benefits.  Where  an  action  is  brought  to  recover 
damages  occasioned  by  the  construction  of  a  drainage  ditch,  and 
It  appears  that  the  special  benefits  received  by  any  particular 
tract  of  land  exceed  that  portion  of  the  cost  of  the  ditch  ap- 
portioned to  it,  the  special  benefits  in  excess  of  the  cost  may  be 
set  ofT  against  consequential  damages. 

Lbtton,  J. 

The  former  opinion  (ante,  p.  794)  filed  in  this  case  ap- 
parently haying  been  misunderstood  by  counsel,  we  think  it 
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proper  to  make  more  clear  the  meaning  of  the  conrt  The 
proper  rale  waa  annonnced  in  the  second  paragraph  of  the 
syllabus,  as  follows: 

"Where  an  assessment  to  the  amount  of  the  special  bene- 
fits he  has  received  has  already  been  assessed  against  the 
owner  of  lands  over  which  a  drainage  ditch  is  proposed 
to  be  constructed,  the  value  of  such  special  benefits  should 
not  be  deducted  from  any  damages  accruing  to  the  land 
not  actually  taken  for  the  construction  of  the  proposed  im- 
provement Martin  v.  Fillmore  County,  44  Neb.  719,  dis- 
tinguished/' 

But  counsel  seem  to  have  construed  the  opinion  to  hold 
that  the  amount  of  the  special  benefits  is  in  all  cases  deter- 
mined by  the  cost  of  the  ditch.  It  is  clear  that  the  value 
of  the  special  benefits  which  may  accrue  to  a  particular 
tract  of  land  by  the  construction  of  a  drainage  ditch  may 
greatly  exceed  that  i)ortion  of  the  cost  of  the  ditch  appor- 
tioned to  that  tract.  The  proportion  of  the  cost  assessed 
to  any  particular  tract  cannot  exceed  the  special  benefits 
accruing  to  that  tract,  but  the  special  benefits  may  greatly 
exceed  the  proportion  of  the  cost  of  construction  which  is 
assessed  against  it.    As  is  pointed  out  in  the  opinion : 

"The  statute  makes  no  provision  for  the  deduction  of 
damages  from  the  amount  assessed  against  the  land  as  spe- 
cial benefits,  but  the  method  provided  is  that  the  county 
authorities  shall  establish  the  apportionment  according 
to  benefits  first,  and  afterwards  examine  claims  for  dam- 
ages and  allow  compensation  therefor.  No  method  is  pro- 
vided for  offsetting  one  against  the  other.'' 

This  language  refers  to  the  proceedings  whereby  the 
cost  of  the  improvement  is  assessed  against  the  land  bene- 
fited. At  that  time  no  method  of  offsetting  benefits 
against  damages  is  provided.  However,  when  an  action  is 
brought  to  recover  damages  and  it  appears  that  the  special 
benefits  received  by  any  particular  tract  of  land  exceed 
that  portion  of  the  cost  of  the  ditch  apportioned  to  it, 
the  special  benefits  in  excess  of  the  cost  may  be  offset 
against  consequential  damages,  that  is,  such  part  of  the 
54 
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value  of  the  special  benefits  as  is  in  excess  of  the  assess 
ment  can  be  used  to  reduce  the  damages. 
The  motion  for  r^earing  is 

OVEKRULED. 


Hannah  Beyard  v.  Lincx)ln  Tracjtion  Company. 

Fn^ED  November  11,  1905.     No.  13,957. 

1.  Carriers:  IiTabtlitt  tob  Iwjurtes.     In  order  to  render  a  street  rail- 

way company  liable  for  injuries  received  by  a  person  trayeling 
npon  one  of  its  cars,  the  negligence  of  its  servants,  either  alone 
or  in  concurrence  with  the  negligence  or  wrongful  act  of  other 
persons,  must  be  the  proximate  cause  of  the  injuries. 

2.  The  wrongful  act  of  a  strange  is  not  sufficient  to  make  it  liable, 

unless  it  might  reasonably  have  been  foreseeiti  and  guarded 
against  by  the  carrier. 

Error  to  the  district  court  for  Lancaster  county:  Lin- 
coln Frost,  Judge.    Affirmed. 

Frederick  Shepherd,  for  plaintiff  in  error. 

CI<irk  d  Allen,  contra. 

Lbtton,  C. 

This  is  an  action  for  negligence  against  the  defendant  bb 
a  common  carrier  of  passengers.  The  material  allegations 
of  the  plaintiff's  petition  are  that  on  the  fourth  of  July, 
1903,  "the  plaintiff  was  a  passenger  on  the  city-bound  car 
over  the  last  particularly  described  track,  and,  having 
paid  her  fare,  was,  without  negligence  or  fault  on  her  part, 
seated  in  a  regular  seat  provided  for  passengers  on  the 
right  hand  side  of  said  car;  that  at  about  the  comer  of 
F  and  Seventeenth  street-s,  about  as  the  car  was  round 
ing  a  curve,  there  was  an  explosion  under  the  same,  caust^l 
by  the  wheel  coming  in  contact  with  an  explosive  on  the 
rail,  whereby  the  trap  in  the  floor  of  the  car  was  forced  up 
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and  open  at  the  side  and  close  to  the  plaintiff,  and  flame 
and  smoke  came  through  from  beneath  with  such  sudden- 
ness and  in  such  quantity  as  to  terrify  and  bewilder  plain- 
tiff and  benumb  her  faculties,  and  plaintiff  wholly  without 
negligence  on  her  part,  but  involuntarily  and  unavoidably, 
started  to  her  feet  in  the  instinct  of  self-presentation,  and 
by  the  motion  of  the  car,  and  by  reason  of  the  said  in- 
voluntary and  unavoidable  start,  was  instantly  thrown  to 
the  pavement,  striking  on  her  head  and  left  shoulder  and 
sustaining  painful  and  permanent  injuries  of  the  nature 
and  extent  hereinafter  shown;  that  the  day  on  which  the 
said  accident  accurred  was  a  national  holiday,  and  that 
during  all  of  said  day,  and  all  over  the  system  of  the  de- 
fendant, its  cars  were  constantly  exploding  torpedoes  and 
other  explosives  placed  on  the  rails  for  the  purpose  of 
making  noise,  and  that  the  defendant  knew  this,  and  had 
notice  of  the  danger  to  the  plaintiff  and  to  its  other  pas- 
sengers at  the  time  and  place  above  mentioned;  that  the 
defendant  provided  no  broom  or  sweep  to  said  car  so  as  to 
have  removed  any  explosive  matter  from  the  rail ;  that  the 
defendant  failed  to  provide  a  floor  to  said  car  of  suflftcient 
strength  and  construction  to  prevent  the  said  trap  from 
flying  up  and  open,  and  so  endan^ring  plaintiff  in  the 
manner  described;  that  defendant  did  not  provide  any 
watchman  or  guards  to  prevent  the  explosive  from  being 
placed  upon  the  rail,  and  that  it  did  not  provide  any 
guard-rail  or  other  means  to  keep  plaintiff  upon  the  car; 
and  that  in  all  of  these  respects  defendant  was  negligent/^ 

The  defendant  filed  a  general  denial,  and  also  pleaded 
contributory  negligence  on  the  part  of  the  plaintiff.  At 
the  close  of  the  testimony  the  defendant  moved  the  court 
to  direct  a  verdict  in  its  favor,  which  was  done,  and  the 
case  dismissed. 

The  evidence  shows  that  the  plaintiff,  who  is  a  single 
woman,  49  years  old,  residing  in  the  city  of  Lincoln, 
had  gone  to  the  suburb  of  Normal  on  the  cars  of  the  de- 
fondant  company  about  2  or  3  o'clock  in  the  afternoon; 
that  there  were  many  explosions  upon  the  rail,  appar- 
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ently  of  torpedoes,  ajs  she  went  out;  that  she  returned 
about  10  o'clock  at  night  upon  one  of  the  cars  of  the  de- 
fendant, taking  the  front  seat  on  the  right-hand  side  of 
the  car,  a  little  in  front  of  the  trucks.  The  car  was  an 
open  one,  with  a  guard  rail  on  one  side,  the  other  side 
being  left  open  for  access  and  egresa  On  the  way  home, 
and  at  or  near  the  curve  at  the  corner  of  Seventeenth 
and  F  streets,  the  plaintiff  testifies  that  a  violent  explosion 
took  place  upon  the  track,  and  smoke  and  flame  came  up 
around  the  seat,  and  around  a  trap-door  which  was  situated 
just  back  of  the  plaintiff's  seat,  by  which  she  was  greatly 
frightened  and  alarmed.  She  testifies  that  she  jumped 
to  her  feet,  and  the  next  thing  she  knew  she  was  upon 
the  pavement.  There  were  several  other  passengers  upon 
the  car,  who  testified  as  to  the  violence  of  the  explosion,  and 
that  it  startled  them,  but  no  one  except  the  plaintiff  rose 
to  his  feet  until  after  the  car  stopped.  One  of  the  pas- 
sengers testified  that  the  plaintiff  rose  to  her  feet,  hesi- 
tated a  moment,  and  then  jumped  off  the  car,  and  that 
the  conductor  called  to  her  not  to  jump.  The  car  stopi)ed 
almost  immediately,  and  the  plaintiff  was  picked  up  and 
was  taken  to  her  homa  It  appears  that  during  the  day 
the  company  had  been  much  annoyed  in  the  business  part 
of  the  city,  about  six  or  eight  blocks  from  this  point,  by 
the  placing  of  torpedoes  or  other  explosives  upon  the  track 
by  boys  and  men,  and  that  its  manager  had  attempted 
to  put  a  stop  to  this,  by  requesting  individuals  to  desist, 
by  appealing  to  the  police  for  protection,  and  upon  one 
line  by  fastening  gunny  sacks  in  front  of  the  car  wheels 
in  such  a  manner  as  to  brush  the  explosives  off  the  rails. 
This,  however,  proved  ineffectual,  by  reason  of  boys  and 
men  running  up  and  cutting  the  sacks  off  while  the  motor- 
man  and  conductor  were  engaged.  The  manager  of  the 
company  testified  that  there  were  no  explosions  during  the 
day  upon  the  tracks  on  that  part  of  the  line  where  the 
accident  occurred,  while  two  residents  of  that  locality 
testified  that  there  were  many  small  explosions  during  the 
afternoon  near  this  point;  one  of  these  witnesses  testify- 
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ing  that  there  was  a  much  louder  explosion  than  any  of 
the  others  late  in  the  evening  after  he  had  gone  to  bed,  suf- 
ficiently loud  to  awaken  him^  and  cause  him  to  get  up  and 
go  to  the  window.  There  is  no  evidence  Of  ajiy  explo- 
sion, either  at  this  point  or  elsewhere,  during  the  day  of 
the  volume  of  sound  of  this  one,  or  causing  smoke  and 
flame  within  the  car,  such  as  this  one  caused. 

The  plaintiff  bases  her  right  to  recover  upon  the  gen- 
eral- principle  that  a  street  railway  company  is  a  common 
carrier  of  passengers,  and  therefore  bound  to  exercise  ex- 
traordinary care,  and  the  utmost  skill,  diligence  and  human 
foresight,  and  is  liable  for  the  slightest  negligencei.  It  is 
argued  that  the  defendant,  though  knowing  the  likelihood 
of  dynamite  and  explosives  being  placed  upon  the  track, 
did  nothing  to  protect  the  passengers;  that  it  did  not  patrol 
the  track,  nor  provide  a  sweep,  nor  fasten  down  the  trap 
in  the  floor  of  the  car,  and  that  any  one  of  these  precau- 
tions would  have  prevented  the  injury  to  the  plaintiff.  The 
principles  thus  asserted  as  governing  the  liability  of  street 
railway  companies  to  their  passengers  are  undoiibtedly 
the  law  in  this  state,  and  this  is  conceded  by  the  defend- 
ant If  the  defendant  had,  in  the  exercise  of  the  greatest 
care,  r^sonable  grounds  to  believe  that  violent  explosions 
woujd  occur,  such  as  were  liable  to  frighten  its  {mssengers 
to  such  a  degree  that,  under  the  influence  of  a  temporary 
loss  of  self-control  thus  caused,  the  operation  of  the  car 
might  cause  them  injury,  it  would  be  negligence  upon  the 
.part  of  the  company  to  omit  to  take  all  reasonable  precau- 
tions to  protect  its  passengers  against  the  probability  of 
such  injury. 

The  carrier,  however,  is  not  an  insurer  against  acci- 
dents, and,  while  it  is  liable  for  the  concurrent  negligence 
of  its  servants  and  third  parties,  or  the  negligence  of  its 
servants  in  combination  with  the  torts  of  third  parties 
which  result  in  personal  injuries  to  passengers,  yet  it  is 
only  liable  when  its  servants  have  been  guilty  of  negli- 
gence The  element  of  negligence  on  its  part  or  on  the 
part  of  its  servants  must  exist.    The  wrongful  act  of  a 
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third  party  alone  is  not  sufficient  to  make  it  liable.  If 
the  fact  that  an  explosion  of  the  yiolence  of  that  which 
frightened  the  plaintiff  could  reasonably  have  been  fore- 
seen by  the  carrier  as  one  of  the  incidents  liable  to  occur 
during  her  transportation,  it  would  have  been  guilty  of 
negligence  in  failing  to  protect  her  against  liability  to 
suffer  any  personal  injuries  of  which  it  might  be  the  proxi- 
mate cause,  but,  so  far  as  the  evidence  shows,  such  explo- 
sions as  had  occurred  during  the  day,  though  annoying, 
were  petty  in  their  nature  compared  to  this,  and  not  such 
as  might  reasonably  cause  the  carrier  to  anticipate  one  of 
such  great  violence.  Even  against  such  petty  explosions^ 
however,  the  evidence  shows  that  the  carrier  had  appealed 
for  police  protection,  and  that  from  the  number  of  miles  of 
track  which  it  was  operating  it  was  impossible  for  it  to 
procure  men  enough  to  patrol  the  sam&  The  plaintiflf  as« 
serts  that  the  defendant,  by  the  use  of  sweeps  extending 
in  front  of  each  truck,  might  have  removed  explosives 
from  the  rail,  but  the  evidence  shows  that  it  would  take 
from  two  to  three  hours  to  equip  each  car  with  sweeps, 
and  that  in  the  summer  time  their  use  produced  such  a 
cloud  of  dust  as  to  make  it  almost  impossible  to  carry 
passengers.  So  far  as  the  evidence  showr,  an  explosion 
of  the  violence  of  the  one  complained  of  was  unprece- 
dented in  the  operation  of  the  defendant's  railway,  and  it 
had  no  reasonable  grounds  to  anticipate  the  occurence 
of  the  sama  The  act  was  the  wrongful  act  of  third  par- 
ties, over  whom  it  had  no  control,  and  whose  operations 
it  could  not  reasonably  foresee. 

Under  these  circumstances,  we  can  see  no  reason  for 
holding  the  defendant  liable  for  plaintiflf's  injuries,  and 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 

opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Afbibmbd. 
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William  A,  Clingan  v.  Dixon  County. 

Filed  November  11»  1905.    No.  18,970. 

Contributory  H'egligence:  Ekboneous  Instbugtion.  Under  the  dr* 
cumstances  of  this  case  the  giving  of  an  instruction  as  to  con- 
tributory negligence,  which  there  is  no  evidence  to  support,  held 
prejudicial  error. 

Errou  to  the  district  court  fop  Dixon  county:  Guy  T. 
Graves,  Judge.    Reversed. 

McCarthy  &  McCarthy  and  J.  V.  Pearson,  for  plaintiff 
in  error 

C  A.  Kvngshury  and  F.  A.  McMaster,  contra. 

Lbtton,  C. 

^  This  is  an  action  to  recover  damages  for  injuries  sus- 
tained by  reason  of  the  neglij^ence  of  the  defendant  county 
in  failing  to  maintain  in  proi>er  repair  a  bridge  across  a 
stream  in  Dixon  county.  At  the  trial  a  judgment  was 
rendered  for  the  defendant,  from  which  the  plaintiff  pro- 
secutes error  to  this  court. 

The  testimony  shows  that  the  accident  happened  upon 
a  bridge  which  waB  about  50  feet  long,  including  the 
plank  approaches,  and  14  feet  wide.  The  floor  of  the 
bridge  was  made  of  two-inch  plank,  but  for  a  width  of 
8  feet  in  the  center  of  the  bridge  there  was  a  double  floor 
of  two-inch  plank,  over  which  the  travel  was  conducted, 
leaving  a  space  of  about  3  feet  on  each  side  of  the  double 
plank  between  that  and  the  railing.  On  the  morning  of 
the  accident  the  plaintiff  was  riding  upon  hoi-seback, 
along  the  road  leading  to  the  bridge,  and  the  last  he 
remembers  about  what  occurred  before  the  accident  is  that 
he  was  riding  at  a  walk  at  a  point  about  200  to  300  feet 
before  he  reached  the  bridge;  the  next  thing  that  he  re- 
members is  when  he  recovered  consciousness  in  the  house 
<rf  Mr.  Bahn,  after  the  accident    Two  neighbors  living 
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near  the  bridge  were  informed  by  a  boy  that  a  man  waa 
lying  upon  the  bridge,  and,  when  they  reached  there,  found 
the  plaintiff  trying  to  support  himself  upon  the  bridge 
railing,  with  blood  upon  his  face,  and  found  his  horso 
standing  in  the  creek  bereath  the  bridge.  The  plaintiff 
seems  to  have  been  severely  injured.  The  railing  of  the 
bridge  was  not  broken,  and  the  horse  had  apparently 
slipped  through  between  the  railing  and  the  floor.  .  One  of 
the  floor  planks  was  broken  outside  of,  and  close  to  tiie 
edge  of,  the  double  planking;  it  was  held  to  the  joists  by  a 
single  spike  in  such  a  manner  that  if  one  stepped  upon 
the  plank  it  would  go  down,  and  it  would  rise  again  when 
the  pressure  was  removed,  leaving  a  hole  large  enough  to 
admit  a  horse's  hoof.  The  morning  was  misty,  and  there 
was  sufficient  dirt  upon  the  bridge  so  that  scratches  and 
marks,  apparently  made  by  the  struggling  of  the  horse, 
were  found  near  the  broken  plank.  The  dirt  approach  to 
the  bridge  was  washed  out  on  one  side  to  a  depth  of  several 
feet,  so  as  to  leave  but  a  narrow  track  for  travel  before 
approaching  the  bridge. 

The  plaintiff's  theory  is  that  this  hole  on  the  east  side 
of  the  approach  frightened  the  horse,  which  the  plaintiff 
was  riding,  and  caused  it  to  seek  the  west  side  of  the 
bridge  where  the  broken  plank  was,  and  that  the  horse 
stepped  into  the  hole,  stumbled  and  fell,  precipitating  the 
plaintiff  upon  his  head,  so  as  to  cause  the  injuries  from 
which  he  suffered.  From  the  testimony  of  the  witnesses 
for  the  plaintiff  as  to  the  marks  upon  the  bridge,  and  the 
hair  and  blood  found  thereon,  together  with  the  condition 
that  the  horse's  hind  legs  were  in  as  to  being  scraped  and 
abraded,  the  jury  may  well  have  found  that  the  injury 
was  sustained  by  the  horse  stepping  in  the  hole,  causing 
him  to  fall  and  throw  the  plaintiff.  On  the  othop  hand, 
there  was  testimony  given  by  the  defendant's  witnesses, 
which  would  justify  the  conclusion  that  the  horse  had 
slipped  upon  the  slippery  floor  and  fallen  before  reaching 
the  hole,  and  that  the  marks  upon  the  bridge  floor,  and 
upon  the  horse  itself,  were  caused  by  its  struggles  in  en- 
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deavoring  to  arise,  and  in  falling  from  the  bridge  between 
the  railing  and  the  floor.  The  evidence  shows  that  the 
bridge  was  constantly  being  used  by  the  public,  and  that, 
if  the  travel  was  confined  to  the  portion  of  the  bridge 
covered  by  the  double  planking,  it  was  entirely  safe. 

The  plaintiff  complains  of  the  giving  of  instruction 
numbered  four  requested  by  the  defendant.  This  instruc- 
tion is  as  follows:  "The  jury  are  instructed  that  a  county 
is  not  liable  to  respond  in  damages  because  of  every  de- 
pression, inequality,  or  defect  in  the  surface  of  its  public 
highways  and  bridges,  even  though  injury  may  result 
therefrom.  It  is  only  liable  when  it  fails  to  keep  its  pub- 
lic highways  and  bridges  in  a  reasonably  safe  condition 
for  public  travel,  and  it  is  not  necessary  that  it  should 
keep  the  entire  width  of  its  highways  and  bridges  in  good 
condition  for  travel,  unless  the  public  convenience  and 
travel  demand  it ;  and  if  you  find  from  the  evidence  that  a 
suflRcient  width  of  the  road  and  bridge  at  the  point  of  the 
alleged  injury  was  in  a  reasonably  safe  condition  for  pub- 
lic travel,  and  that  the  plaintiff  could  have  ps^sed  over 
and  along  the  same  without  injury,  by  the  exercise  of  or- 
dinary care  and  prudence,  then  you  will  find  for  the  de- 
fendant." This  instruction  is  substantially  the  same  as 
one  which  was  requesttnl  and  refused  in  the  case  of  City 
of  Lincoln  v.  Oillilan,  18  Neb.  114.  Instructions  1  to  10, 
which  were  given  in  the  same  case,  enunciate  the  same 
principles,  except  that  they  omit  that  portion  which  re- 
lieved the  city  from  keeping  the  entire  width  of  the  street 
in  good  condition  for  travel,  unless  the  public  convenience 
and  travel  demand  it  The  discussion  of  this  instruction 
in  that  case  is  applicable  to  the  case  at  bar.  While,  as 
a  general  abstract  proposition,  the  statement  as  to  there 
being  no  requirement  that  the  entire  width  of  highways 
and  bridges  be  kept  in  good  condition  may  be  correct, 
still,  under  the  circumstances  of  this  case,  we  think  it  was 
misleading,  and  should  not  have  been  given,  without  some 
modification  to  fit  the  circumstances  of  the  case.  If  the 
defect  in  the  bridge  was  such  that  the  county  authorities, 
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by  the  exercise  of  reasonable  core,  could  have  remedied  it, 
and  was  such  that  the  bridge  was  dangerons  for  a  person 
using  ordinary  care^  then  the  county  would  be  liable  and 
the  question  of  whether  or  not  the  county  was  obliged  to 
keep  the  entire  width  of  the  bridge  or  highway  safe  is  not 
material.  If  there  was  nothing  in  the  appearance  of  the 
bridge  to  suggest  that  it  was  unsafe  to  use  the  portion 
haying  only  single  planking,  a  person  would  not  be  com- 
pelled to  remain  upon  the  double  planking,  but  might  use 
any  part  of  the  bridge,  provided  he  use  ordinary  care  in 
the  manner  of  his  use.  The  presumption,  which  applies 
as  well  to  the  plaintiflf  as  to  the  defendant,  is  that  all  par- 
ties acted  with  ordinary  care,  and  this  presumption  must 
be  overcome  by  evidence,  either  direct  or  circumstantial. 
Spears  v.  Chicago,  B.  &  Q.  R.  Co.,  43  Neb.  720.  Swift 
&  Co,  V.  Holouheky  60  Neb.  784,  But  the  whole  matter  is 
for  the  jury  to  determine,  and  a  verdict  for  either  party 
might  be  supported  under  tiie  evidence. 

The  plaintiff  further  complains  of  the  giving  of  para- 
graph 6,  which  submitted  the  question  of  contributory  n^- 
ligence,  upon  the  ground  that  there  is  absolutely  no  evi- 
dence of  such  negligence  upon  the  plaintiff's  part  The 
evidence  fails  to  disclose  any  negligence  whatever  on  the 
part  of  the  plaintiff,  and  hence  this  instruction  should 
not  have  been  given.  Chicago,  B.  d  Q.  R,  Co.  v.  Schalkopf^ 
54  Neb.  448.  Under  the  facts  in  this  case,  this  was  clearly 
prejudicial. 

Plaintiff  also  urges  that  the  verdict  is  contrary  to  law, 
and  in  support  of  this  assignment  argues  that  the  statute, 
which  renders  counties  liable  to  damages  occurring  by  the 
failure  to  repair  bridges,  contains  no  limitation  or  reser- 
vation whatever,  and  that  it  was  never  meant  to  confine 
the  liability  of  the  county  to  injuries  occurring  within  the 
narrow  limits  of  the  traveled  way,  and  that  a  construction 
of  the  statute,  which  thus  limits  the  liability  of  a  county,  is 
unauthorized.  We  do  not  agree  with  counsel  in  this  viefw 
of  the  statute.  To  hold  that  every  foot  of  the  four  rods 
prescribed  as  the  width  of  highways  in  this  state  should  be 
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made  safe  for  public  trayel  would,  in  the  present  stage  of 
development  of  this  commonwealth,  place  an  onerous  and 
unnecessary  burden  upon  its  people.  When  the  county 
has  exercised  reasonable  care  and  prudence  in  keeping  its 
bridges  in  repair  and  suitable  for  the  ordinary  necessities 
of  travel,  it  haB  fulfilled  its  duty.  If  its  bridges  are  kept 
in  a  reasonably  safe  condition  for  travel  in  the  ordinary 
mode,  it  cannot  be  held  responsible  for  damages;  if,  how- 
ever, a  bridge  is  in  such  a  defective  condition  that  persons 
in  the  exercise  of  ordinary  care  traveling  thereon  are  in- 
jured through  defects,  which  reasonable  care  upon  the  part 
of  the  county  might  have  obviated,  the  county  is  liable 
therefor.  There  is  no  evidence  in  the  record  to  support 
the  allegation  that  the  defective  condition  of  the  highway 
before  reaching  the  bridge  contributed  to  the  accident,  and 
we  have  held  in  Qoea  v.  Gage  County,  67  Neb.  616,  that  a 
counly  under  township  organization  is  not  liable  for  such 
defects.  The  evidence  at  the  trial  took  an  unnecessarily 
wide  range,  and  we  think  that  upon  a  new  trial  the  inquiry 
should  be  narrowed  to  the  material  questions. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  a  new  trial. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  fbr  a  new  trial. 

Bhvebsbd. 


.  Adaib  County  Bank  v.  A.  0.  Fobbey  bt  al. 

Filed  Novembeb  11,  1905.    No.  18,988. 

1.  ProcetM:  Konbesidents.  The  proytslons  of  sectlooa  65  of  the  code: 
''VHiere  the  action  Is  rightly  hronght  in  any  county,  according 
to  the  proYlsions  of  title  four,  a  Bummona  shall  be  issued  to 
any  other  county  against  any  one  or  more  of  the  defendants, 
at  the  plalntlfTs  request" — apply  to  tionresidents  of  the  state 
who  may  be  f onnd  In  any  other  couAtj  to  which  Hie  summons 
may  be  issued. 
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1.  t  JuBiBDiCTiDK.    Where  an  action  la  rightly  bnms^t  in  any 

county,  a  summons  may  be  Issued  ^o  any  other  county  against 
one  or  more  defendantsi  A  nonresident  of  the  state  who  may 
be  found  therein  is  as  liable  to  service  as  a  resident*  and  the 
court  of  the  county  in  which  the  aoUon  was  brouc^t  thereby 
acquires  Jurisdiction. 

Ebrob  to  the  difltirict  court  for  Douglas  county :  William 
A.  BsiDiOK,  JuDGiL    Reversed. 

McOilton,  Oames  d  Storey,  for  plaintiff  in  error. 

B.  F.  Thomas,  B.  W.  Turner  and  O.  B.  Eerring,  oowtm. 

Lbtton,  O. 

This  action  waB  brought  by  the  Adair  County  Bank,  as 
plaintifl,  against  A.  C.  Porrey,  C.  C.  Croflfoot  and  IX  J. 
Pogarty  in  the  counly  court  of  Douglas  county,  Nebraska, 
upon  a  promissory  note  made  by  Porrey  and  Croffoot, 
payable  to  Pogarty,  or  bearer,  for  f 225,  payable  one  year 
after  date.  Before  maturity,  Pogarty  sold  and  indorsed 
the  note  to  the  Adair  County  Bank,  and  yerbally  waived 
demand,  notice  and  protest  At  the  time  the  petition 
was  filed,  a  summons  was  issued,  directed  to  the  sheriff  of 
Douglas  county,  and  was  served  personally  upon  Pogarty 
in  that  county.  Pogarty  was  a  resident  of  the  state  of 
Iowa,  but  was  then  present  in  Douglas  county.  On  the 
same  day,  another  summons- was  issued  for  the  defendants 
Porrey  and  Croffoot^  directed  to  the  sheriff  of  Nuckolls 
county,  Nebraska.  Porrey'  and  Croffoot  resided  in  the 
state  of  Kansas,  near  the  city  of  Superior,  Nebraska.  No 
service  was  had  upon  this  summons,  and  the  same  was  re- 
turned. The  case  was  continued  from  time  to  time  toft 
service.  On  December  6,  1901,  an  alias  summons  was  is- 
sued, directed  to  the  sheriff  of  Nuckolls  county,  and  was 
personally  served  upon  the  defendant  Croffpot  in  that 
county  on  January  4,  1902.  Croffoot  entered  a  special 
appearance  in  the  county  court  of  Douglas  county,  and 
objected  to  the  jurisdiction  of  the  courts  which  was  over- 
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ruled.  Pleadings  were  afterwards  made  up,  the  cause 
tried  upon  its  merits,  and  judgment  of  dismissal  rendered. 
From  this  judgment  an  appeal  was  taken  to  the  district 
court  for  Douglas  county.  The  defendant  Croffoot,  in  his 
answer,  preserved  his  objections  to  the  jurisdiction  of  the 
court,  and  alleged,  in  substance,  that  he  was  a  resident  of 
the  state  of  Kansas,  and  that  he  had  been  fraudulently 
induced  to  come  into  the  state  of  Nebraska  by  the  plaintiff 
for  the  purpose  of  being  served  with  summons  therein; 
that  his  codefendant,  Fogarty,  was  a  nonresident  of  the 
st^te  of  Nebraska,  and  that,  by  reason  thereof  the  court 
had  no  juris<liction  to  issue  an  alias  summons  to  any  other 
county;  that,  by  service  of  the  summons  on  defendant  in 
Nuckolls  county,  the  county  court  of  Douglas  county  did 
not  acquire  jurisdiction  over  him.  He  also  pleaded  a  gen- 
eral denial  to  the  allegations  of  the  petition.  A  jury  was 
impaneled,  and,  after  the  evidence  was  introduced  and 
the  parties  rested,  Croffoot  moved  to  dismiss  the  action 
as  to  him,  upon  the  ground  that  the  court  had  no  jurisdic- 
tion over  his  person  or  the  subject  of  the  action,  and  that 
the  county  court  of  Douglas  county  was  without  jurisdic- 
tion to  issue  a  summons  against  him.  The  motion  was 
sustained,  and  the  action  dismissed  as  to  Croffoot;  judg- 
ment by  default  was  rendered  against  Fogarty.  A  motion 
for  a  new  trial  was  filed  by  the  plaintiff  as  to  the  dis- 
missal of  the  case  as  to  Croffoot,  which  was  overruled, 
and  from  which  order  and  judgment  the  plaintiff  prose- 
cutes error. 

The  principal  grounds  relied  upon  by  the  defendant  to 
establish  the  want  of  jurisdiction  are:  First,  that  he  was 
a  nonresident  of  this  state,  and  was  induced  by  fraud  to 
come  into  the  state  for  the  purpose  of  service  of  summons 
upon  him ;  second,  that  since  Fogarty  was  a  nonresident  of 
this  state,  he  could  not  be  properly  sued  in  Douglas  county 
so  as  to  confer  jurisdiction  upon  the  court  to  issue  an 
alias  summons  to  Nuckolls  county  for  service  upon 
Croffoot  in  that  county. 

Sections  51  to  60,  inclusive,  title  IV  of  the  code,  pro- 
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vide  for  the  venue  of  actions.  Section  59  applies  to  transi- 
tory actions  such  as  this.  Omitting  part,  this  section  pro- 
vides: *'An  action  *  *  *  against  a  nonresident  of  this 
state  •  ♦  ♦  may  be  brought  in  any  county  in  which 
Uiere  may  be  property  of,  or  ^ebts  owing  to,  said  defendant, 
or  whore  said  defendant  may  be  found."  Under  section 
59,  then^fore,  since  Fogarty  was  found  in  Douglas  county, 
though  a  nonresident  of  the  state,  the  action  was  properly 
brought  in  that  county,  and  the  only  question  is  as  to 
whether  a  summons  might  pVoperly  be  issued  to  any  other 
county  for  the  puri)ose  of  reaching  his  codefendants.  Sec- 
tion 65,  title  V  of  the  code,  provides:  "^^^le^e  the  action 
is  rightly  brought  in  any  county,  according  to  the  pro- 
visions of  title  four,  a  summons  shall  be  issued  to  any 
other  county,  against  any  one  or  more  of  the  defendants, 
at  the  plaintiff's  rcniuest."  The  provisions  of  this  section 
have  fn^iuently  b(*en  before  this  court  for  consideration, 
and  we  have  uniformly  lield  that,  if  the  defendant  served 
in  the  county  in  which  the  action  was  brought  was  a  hotia 
fide  defendant,  whose  int(Test  was  adverse  to  the  plaintiff 
in  the  action,  the  venue  was  properly  laid,  and  a  summons 
might  be  issued  to  another  county  for  other  persojis  jointly 
liabla  Barry  t\  Wdchofiky,  57  Neb.  534;  Hohson  v.  Cum- 
minSy  57  Neb.  611;  McCormick  Uarvcsting  Machifie  Co.  v. 
Cummins,  59  Neb.  330;  Hcivcr  v.  Union  P.  R.  Co.,  68 
Neb.  91. 

We  understand  it  to  be  conced<^  by  the  defend<ant  in 
error  that,  if  Fogarty  had  properly  been  servcnl  in  Douglas 
county,  a  summons  sensed  upon  Crotfoot  in  Nuckolls 
county  would  give  the  court  jurisdiction  over  his  peraon 
if  he  were  a  resident  of  Nuckolls  county;  but  it  is  argued 
that,  since  section  59  of  the  code  provides  that  actions 
against  a  nonr(»sid(*nt  of  this  state  may  be  brought  in  any 
county  wIkto  said  d<*f(»ndant  may  be  found,  the  word 
"may"  means  "must,"  or  "shall,"  and  that  therefore,  an 
action  against  C'roflFoot  must  be  brought  in  Nuckolls 
county,  the  county  in  which  he  was  found,  and  that  the 
county  court  of  Douglas  county  never  acquired  jurisdiction 
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over  hinir  This  argument,  however,  entirely  disregardjs 
the  provisions  of  section  65  of  the  code.  Even  if  we  con- 
strue the  word  "may*'  in  section  59  to  mean  "must,"  how 
does  the  case  stand?  The  defendant  Fogarjy  must  be 
sued  in  Douglas  county,  since  that  is  the  counly  in  which 
he  was  found,  and,  since  the  action  was  rightly  brought 
against  him,  a  summons  may  issue  under  the  provisions 
of  section  65  to  any  other  county.  But  it  is  argued  that, 
even  if  the  action  against  Fogarty  was  properly  brought 
in  Douglas  county,  if  it  is  sought  to  reach  Croffoot,  an- 
other action  must  be  brought  in  Nuckolls  county.  Under 
section  59,  title  IV,  relating  to  venue,  the  proper  venue 
of  the  action  was  in  Douglas  county.  The  provisions  of 
title  V  do  not  apply  to  venue,  but  provide  for  the  manner 
in  which  actions  may  be  commenced,  and  section  65  pro- 
vides for  the  place  where  summons  may  be  served  when 
an  action  has  been  rightly  brought  under  the  provisions  of 
title  IV.  It  is  an  imperative  rule  of  construction  that  ef- 
fect be  given,  if  possible,  to  every  portion  of  a  statute.  To 
adopt  one  construction  would  eliminate  section  65  en- 
tirely, while  the  other  construction  gives  effect  to  both 
sections.  Further  than  this,  the  construction  contended 
for  by  defendant  in  error  would  necessitate  a  multiplicity 
of  actions  in  a  case  where  nonresident  defendants  were 
numerous,  if  service  might  be  had  upon  them  in  different 
counties  within  this  state,  whereas,  by  the  other  construc- 
tion, one  action  only  would  be  required,  though  they  might 
be  summoned  in  different  counties.  These  sections  must 
be  construed  together,  and,  where  an  action  has  rightly 
been  brought  in  one  county,  a  summons  may  be  issued  to 
any  other  county  in  the  state,  and  served  upon  any  person 
personally  present  therein,  whether  resident  or  nonresi- 
dent. If  a  person  is  personally  present  within  the  con- 
fines of  the  state,  it  makes  no  difference  whether  he  is  a 
resident  or  nonresident,  so  far  as  his  liability  to  personal 
service  of  summons  upon  him  is  concerned.  A  nonresi- 
dent has  no  greater  privilege  in  that  regard  than  a  resident 
of  the  state.    We  are  of  the  opinion  that  jurisdiction  was 
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obtained  over  Groffoot  by  service  of  the  snmmona  ia 
Nuckolls  county. 

As  to  the  objection  to  the  jurisdiction  that  defendant 
was  fraudnlently  induced  to  come  within  the  county  of 
Nuckolls  in  thisstate  for  the  purpose  of  service  being  made 
upon  him,  under  the  rule  laid  down  in  Hurlburt  v.  Palmer, 
39  Neb.  158,  this  defense,  as  made,  was  for  the  jury  to  pass 
upon  and  not  for  the  court  Further,  it  is  asserted  by  the 
plaintiff  in  error  that  the  district  court  sustained  the 
motion  to  dismiss  for  want  of  jurisdiction  upon  the  ground 
alone  that  a  nonresident  must  be  sued  in  the  county  where 
he  is  founds  and  the  record,  while  ambiguous,  seems  to  bear 
this  out 

A  large  part  of  the  brief  of  defendant  in  error  has  been 
devoted  to  the  argument  that  Fogarty  is  not  a  defendant  in 
good  faith,  and  that  his  presence  in  Douglas  county,  so 
that  summons  might  be  served  upon  him,  was  collusive. 
But  the  answer  does  not  raise  this  issue,  the  all^ation 
therein  being  merely  that  "Fogarty  is  not  a  bona  fide  resi- 
dent of  Douglas  county,  nor  was  he  such  resident  at  the 
time  of  the  commencement  of  the  action  herein,  or  at  any 
time  thereafter,"  etc.  It  is  not  contended  by  plaintiff  in 
error  that  Fogarty  ever  was  a  resident  of  Douglas  county, 
bona  fide  or  otherwise.  It  is  not  charged  in  the  answOT  that 
Fogarty's  presence  in  Douglas  county  was  by  collusion 
with  the  plaintiff,  and  hence  this  contention  is  outside  of 
the  issues.  Upon  the  whole  record  we  think  the  case 
should  have  been  submitted  to  the  jury. 

We  recommend  that  the  judgment  of  the  district  court  be 
reversed  and  the  cause  remanded  for  further  proceedinga 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 
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David  H.  Hbaton,  appellee,  v.  John  P.  Wiebman, 

APPELLANT. 

Filed  Noyembeb  11,  1905.    No.  13,954. 

Trespass:  Injunction.  One  In  the  lawful  and  peaceable  possession 
of  real  estate,  especially  If  tt  be  his  dwelling,  may  restrain 
repeated  and  riotous  acts  of  invasion  and  trespass  until  the  title 
and  right  of  possession  can  be  settled  in  some  regular  and 
orderly  way. 

Appeal  from  the  district  court  for  Sheridan  county: 
William  H.  Westover,  Judge.    Affirmed. 

J.  H.  Edmunds  and  Frank  J.  Kelley,  for  appellant 

W.  W.  Wood,  contra. 

Ames,  0. 

Plaintiff  and  defendant  are  owners,  respectively,  of  ad- 
joining tracts  of  land,  and  there  is  a  dispute  about  the 
division  line.  The  plaintiff  had  been  for  many  years  in 
possession  to  the  limits  to  which  he  claimed  that  his  owner- 
ship extended,  and  had  established  and  maintained  for  a 
long  time  his  dwelling  house,  vegetable  garden,  etc.,  near 
the  disputed  boundary.  The  defendant  took  it  upon  him- 
self to  decide  the  matter  in  controversy,  and  to  carry  his 
judgment  into  execution  invaded  the  plaintiff's  possession, 
destroyed  his  growing  vegetables,  plowed  and  dug  up  the 
soil,  and  proceeded  to  erect  a  fence  within  a  few  feet  of 
the  plaintiff^s  dwelling,  arming  himself  for  the  better  ac- 
complishment of  his  purpose  with  a  loaded  gun,  and  threat- 
ening the  plaintiff  and  the  members  of  his  family  with 
bodily  injury.  This  action  was  begun  to  enjoin  the  con- 
tinuation of  this  conduct,  which  amounted  to  a  private 
nuisance,  until  the  true  boundary  could  be  ascertained, 
and  then  to  procure  the  injunction  to  be  made  perpetual. 
There  was  a  trial  upon  ample  proofs,  and  a  judgment  was 
rendered  comformably  thereto,  and  to  the  pleading  and 
65 
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prayer  of  the  petition,   from  which  the  defendant  ap- 
pealed. 

There  are  two  grounds  alleged  in  the  brief  for  a  reversal. 
The  firnt  is  that  the  plaintiff  had  an  adequate  remedy  at 
law  in  an  action,  or  in  actions,  for  trespass;  and  the  second 
is  that  the  judjrment  is  not  sustained  by  the  evidence.  As 
to  the  first,  the  hiw  is  too  well  settled  to  require  the  citation 
of  authority  that  one  in  the  lawful  and  peaceable  pos- 
session of  real  est^ite,  especially  if  it  be  his  dwelling,  may 
enjoin  repeated  and  riotous  acts  of  invasion  and  trespass 
until  the  title  and  right  of  possession  can  be  settled  in 
some  regular  and  orderly  way.  A  contrary  doctrine  would 
l>e  dc*structive  of  the  peace  and  well-being  of  society.  As  to 
the  second  objection,  it  is  not  much  insisted  upon  by  coun- 
sel. The  evidence  is  somewhat  voluminous,  and  we  have 
examined  it  sufficiently  to  be  convinced  that  it  upholds  the 
judgment  of  the  district  courts  affirmance  of  which  we 
recommend. 

Letton  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affibmbd. 


Eenest  E.  Hart,  appellant,  v.  W.  A  Saunders  bt  al., 

APPELLEES. 

FnJCD  November  11,  1905.    No.  13,964. 

Deed:  Construotion.  The  construction  of  an  ambiguous  deed  Is  as- 
certained from  the  language  used  and  from  a  consideration  of 
the  situation  asid  circamstances  of  the  transaction  of  which  it 
was  a  part 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed  toith  directions. 


Vol.  74]  SEPTEMBER  TERM,  1906.  819 


Hart  T.  Sannden, 


MoOilton,  Oames  d  Btorey  and  Mayne  d  Eaaeltorij  for 
appellant 

W.  A.  SaundevB  and  TT.  W.  SlaTxmgh,  contra. 

Ames,  C. 

In  1891  the  Citizens  State  Bank  of  Council  BluflPs, 
Iowa,  was  the  owner  of  an  irr^ular  tract  of  land  situated 
in  this  state  and  known  as  "tax  lot  ten."  The  plot  of 
ground  thus  designated  comprised  contiguous  parts  of  ad- 
joining governmental  quarter  sections  and  was  particu- 
larly described  as  follows :  "The  south  64  rods  of  the  east 
half  of  the  northwest  quarter  of  the  southwest  quarter  and 
the  south  8  3-10  acres  of  the  west  10  3-10  acres  of  the 
northeast  quarter  of  the  southwest  quarter  of  section  18, 
township  16  north  of  range  13  east  of  the  6th  P.  M.,  in 
Nebraska."  On  July  23,  1891,  the  bank  sold  and  con- 
veyed to  Jennie  L.  Rice  a  part  of  this  tax  lot.  The  descrip- 
tion contained  in  the  deed  was  ajs  follows :  "A  part  of  tax 
lot  ten  (10)  and  described  as  follows:  All  the  west  469 
feet  of  the  south  64  rods,"  etc.,  followed  by  a  particular 
description  of  the  tax  lot  as  the  same  is  given  abova  On 
the  same  day  the  grantee,  Mrs.  Rice,  conveyed  to  one  Tuni- 
son,  by  precisely  the  same  description,  except  a  slight  vari- 
ation in  the  phraseology  of  the  introductory  part  thereof, 
which  ran  "that  part  of  tax  lot  ten  (10)  or  more  particu- 
larly described  as  all  the  west  four  hundred  and  sixty-nine 
(469)  feet  of  the  south  64  rods,"  etc.,  continuing  with  the 
particular  description  of  the  tax  lot  as  the  same  is  above 
given,  and  concluding  with  a  reservation  of  a  small  tract 
"in  the  southwest  corner  thereof."  Afterwards,  and  by  a 
deed  dated  June  18,  1892,  the  bank  made  to  Mrs.  Rice  a 
second  conveyance  of  lands  described  as  "the  east  twelve 
and  5-6  acres  of  the  south  sixty-four  (64)  rods,"  etc., 
and  also  continuing  and  concluding  with  the  above  given 
particular  description  of  the  tax  lot  It  is  evident,  there- 
fore, at  the  time  of  the  execution  of  this  latter  deed  both 
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the  bank  and  Mrs.  Rice  supposed  that  the  former  convey- 
ance between  the  same  parties  was  inoperative  upon  any 
part  of  the  12  5-6  acres.  At  the  time  Mrs.  Bice  made  her 
conveyance  to  Tunison,  she  took  from  the  puchaser  a  pur- 
chase-money mortgage,  which  she  sold  and  assigned  to 
one  Chittenden,  and  which  the  latter  foreclosed,  tiiereby 
obtaining  title  to  the  mortgaged  premises.  After  having 
done  so,  Chittenden  conveyed  to  one  Gates,  and  Gates  to 
the  defendent  and  appellee  Saunders,  8.3  acres  of  tiie  land 
embraced  within  the  description  of  the  12  5-6  acres  con- 
tained in  the  secondly  above  mentioned  deed  from  the 
bank  to  Mrs.  Bice.  The  plaintiff,  Hart,  claims  this 
same  8  3-10  acres  by  mesne  conveyance  under  tiiis  last 
mentioned  deed,  and  brought  this  action  to  establish  title 
to  the  same,  but  was  defeated  in  the  district  court  and 
prosecutes  this  appeaL 

There  is  no  question  of  adverse  possession,  not  does 
either  party  claim  to  be  exempt  from  constructive  notice 
of  the  recitals  and  descriptions  contained  in  all  the  above 
mentioned  deeds,  so  that  the  sole  question  is  what,  as  be* 
tween  Mrs.  Bice  and  her  grantee,  did  her  deed  to  Tunison 
convey.  The  defendant  contends  that  it  conveyed  two 
parcels  of  land,  each  a  part  of  "tax  lot  ten,**  and  the  plain- 
tiff, that  it  contained  only  one.  For  the  purpose  of  an- 
swering this  question,  we  think  it  is  pertinent  to  inquire 
whether  Mrs.  Bice  acquired  title  to  one  or  to  two  parcels 
from  the  bank,  because  it  is  plain  that  she  only  could 
have  conveyed,  or  have  intended  to  convey,  to  Tunison 
so  much  laud  as  she  acquired  by  this  last  mentioned  in- 
strument. Now  that  deed  recites  that  it  conveys  "a  part," 
that  is  a  single  part,  of  tax  lot  ten,  and  similarly  the 
Tunison  deed  recites  that  it  conveys  "that  part  of  tax  lot 
number  ten,"  which  also  indicates  a  single  part.  The  am- 
biguity arises  from  the  use  of  the  words,  "and  the  south 
8.3  acres,"  etc.,  but  these  words  occur  in  the  particular 
description  of  the  tax  lot  itself,  and  are  essential  for  a 
description  of  the  tract  or  plot  of  land  off  the  west  side 
of  which  were  carved  the  469  feet  affected  by  the  deeds. 


Vol.  74]  SEPTEMBER  TERM,  1905.  821 


Hart  V.  Saunders. 


That  is  to  say,  the  tax  lot  consisted  of  one  tract  and  of 
another  tract;  and  of  the  composite  tract,  so  constituted, 
469  feet  taken  from  the  west  side  thereof  was  conveyed 
by  the  bank  to  Mrs.  Rice,  and  by  the  latter  to  Tunison. 
That  such  was  the  intent  and  understanding  of  the  par- 
ties is  made  manifest  by  the  fact  that  the  remainder  of 
the  tract,  consisting  of  the  whole  of  one  of  its  original 
constituents,  and  of  the  other  diminished  by  469  feet  taken 
from  its  west  side,  was  subsequently  conveyed  by  the  bank 
to  Mrs.  Rice,  and  by  her  to  another  person,  named  Olson, 
under  whom  the  plaintiff  claims. 

There  are  other  features  of  the  situation  and  of  the  cir- 
cumstances of  the  transaction  that  tend  to  throw  light 
upon  it  and  upon  the  intent  of  the  parties.  If  the  bank 
and  the  Tunison  deeds  were  intended  each  to  convey  two 
parcels  of  land,  one  of  those  parcels  was  on  the  west  side 
of  the  tax  lot  and  the  other  upon  the  east  side,  and  the  two 
were  separated  by  a  strip  191  feet  wide,  and  extending 
64  rods  across  the  tax  lot  from  north  to  south,  and  con- 
taining only  about  4  acres  of  ground.  This  strip  of  ordi- 
nary or  rather  rough  farm  land,  and  thus  detached  from 
all  other  ownership,  would  have  been  adapted  to  no  par- 
ticular or  special  use,  and  would  have  been  undesirable 
for  any  separate  or  peculiar  occupancy,  and  would  have 
been  of  but  little  present  or  prospective  value.  No  ra- 
tional motive  can  be,  or  is  attempted  to  be,  assigned  for  a 
conveyance  of  the  two  parcels  which  the  defendant  con- 
tends were  conveyed  by  the  deeds  last  mentioned,  without 
including  this  strip  also.  Not  only  could  it  not  have  been 
omitted  by  mistake,  but,  if  the  defendant's  construction  is 
correct,  some  pains  and  ingenuity  were  employed  for  the 
purpose  of  excluding  it,  but,  nevertheless,  entirely  obvi- 
ous phraseology  for  the  expression  of  that  intent  was  not 
only  not  chosen,  but  some  further  pains  would  seem  to 
have  been  taken  to  render  the  language  of  the  instruments 
ambiguous,  and  this  latter  pains  was  also  taken  without 
assignable  motive.  We  think  the  latter  supposition  is  as 
inadmissible  as  the  former,  and  that  the  reasonable  pre- 
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sumptions  are,  first,  that  the  parties  did  not  intend  to  con- 
vey two  parcels,  reserving  a  practically  valueless  strip ;  and 
second,  that,  if  they  had  so  intended,  they  would  have 
chosen  language  clear  and  apt  for  the  accomplishment  of 
that  object. 

The  deed  from  Mrs.  Rice  to  Tunison  excepts  "a  tract 
three  hundred  (300)  feet  north  and  south  and  one  hun- 
dred and  ninety-nine  (199)  feet  east  and  west  in  the  south- 
west corner  thereof."  This  exception  is  important  in  the 
present  controversy  only  as  bearing  upon  the  interpreta- 
tion of  the  instrument.  If  the  deed  conveyed  a  single  par- 
cel off  the  west  side  of  the  tax  lot,  the  exception  has  an 
obvious  meaning  and  the  subject  matter  of  it  is  readily 
ascertained  and  defined,  but  if  the  conveyance  was  of  two 
parcels,  one  on  the  west  and  one  on  the  east  side  of  the  tax 
lot,  the  instrument  affords  no  means  of  ascertaining  out 
of  the  corner  of  which  parcel  the  exception  or  reservation 
is  to  be  taken  or  made.  A  suggestion  by  the  defendant 
that  the  words  "southwest  comer  thereof  refer  to  the  tax 
lot  as  an  entirety  is  inadmissible,  because  the  office  of  an 
exception  is  to  reserve  or  retain  something  from  that 
which,  in  its  absence,  the  instrument  would  have  conveyed, 
and  it  is  not  pretended  that,  in  the  absence  of  this  excep- 
tion, the  deed  would  have  conveyed  the  entire  tax  lot.  In 
other  words,  if  the  exception  does  not  refer  to  the  descrij^- 
tion  of  what  the  deed  was  intended  to  convey,  it  has  no 
meaning  at  all.  Evidently,  therefore,  if  the  deed  had  been 
intended  to  convey  two  parcels,  the  exception  would  have 
specified  from  which  of  them  the  smaller  tract,  title  to 
which  it  reserved  or  retained  in  the  grantor,  was  to  be 
carved. 

By  the  foregoing  considerations,  we  are  convinced  that 
the  learned  judge  of  the  district  court  erred,  and  we  recom- 
mend that  the  jud'gment  be  reversed  and  the  cause  re- 
manded, with  instructions  to  render  a  judgment  for  the 
plaintiff  conformable  to  the  prayer  of  his  petition. 


Letton  and  Oldham,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  render  a  judgment  for  the  plaintijff  conformable 
to  the  prayer  of  his  petition. 

Judgment  acooedingly. 


Continental  Casualty  Company  v.  Katie  Buohtel. 

Fdued  Noyembeb  11,  1905.    No.  13,960. 

1.  Insurance:   Injuby:    Noncu.     Where   notice   of  an   Injury   Is   re- 

ceived by  an  accident  Insurance  company  and  the  company  acts 
upon  such  notice,  It  Is  Immaterial  as  to  what  relationship  existed 
between  the  sender  of  the  notice  and  either  the  assured  or  the 
beneficiary.  s 

2.  Proof  of  Loss:  Waiveb.    Where  the  conditions  of  an  insurance  pol- 

icy provide  for  filing  final  proof  of  loss  upon  blanks  furnished 
by  the  company  within  thirty  days  of  the  injury  and  the  com- 
pany, with  knowledge  of  the  injury,  neglects  to  furnish  such 
blanks  within  the  time  specified,  such  conduct  on  the  part  of  the 
company  is  a  waiver  of  the  condition  as  to  time. 

Eeboe  to  the  district  court  for  Lancaster  county:  Ed- 
ward P,  Holmes,  Judge.    Affirmed. 

BiUingsUy  &  Greene,  Manton  Ma/oerick  and  B.  E.  Hage- 
tin,  for  plaintiff  in  error. 

T.  J.  Doyle  and  (?•  W.  Berge,  contra. 

Oldham,  C. 

On  February  20,  1902,  the  Continental  Casualty  Com-- 
pany,  dc^feiulant  in  the  court  below,  issued  its  policy  of 
insurance  insuring  the  life  of  Joseph  E.  Buchtel  against 
death  by  accident  in  the  sum  of  f300.     Katie  Buchtel, 
plaintiflf  in  the  court  below  and  niece  of  the  assured,  is  the 
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beBeficiary  named  in  the  policy.  The  assured  resided  at 
Port  Hill,  in  the  state  of  Idaho,  at  the  time  of  his  death, 
and  the  beneficiary,  who  was  then  a  minor,  resided  with 
her  mother  in  the  city  of  Omaha,  Nebraska.  On  the  14th 
day  of  July,  1902,  the  assured  was  killed  by  a  falling  tree 
in  a  cyclone,  and  had  then  paid  the  premium  on  his  policy' 
to  April  30,  1903.  Immediately  after  the  death  of  the  as- 
sured, the  coroner  of  Kootenai  county,  Idaho,  notified  the 
defendant  company  of  the  fact  of  the  assured's  death  by  ac- 
cident When  this  notice  was  received,  the  company  re- 
quested further  information  concerning  the  accident,  to 
which  the  coroner  replied  in  a  letter,  describing  with  great 
particularity  every  incident  connected  with  the  death  of  the 
assured  and  giving  the  verdict  of  the  coroner's  jury  at  the 
inquest.  Subsequently,  on  the  27th  of  October,  1902,  more 
than  100  days  after  the  accident,  defendant  company  wrote 
a  letter  to  the  coroner  (Dr.  G.  E.  Barber)  as  follows:  "We 
hand  you  herewith  proof  of  death  blank  upon  which  formal 
proof  of  death  of  Edward  J.  Buchtel,  holder  of  policy  No. 
463,375,  may  be  furnished  us  for  further  consideration  of 
the  case."  The  evidence  of  the  defendant  is  that  it  never 
received  any  answer  to  this  letter,  but  nothing  is  said  as 
to  whether  or  not  the  blank  furnished  was  ever  returned. 
About  four  months  after  the  death  of  the  assured,  plain- 
tiff's mother,  having  been  informed  of  such  death  and  also 
of  the  fact  that  the  deceased  held  a  policy  of  insurance 
payable  to  her  daughter,  wrote  to  the  defendant,  asking  for 
information  as  to  that  fact  In  answer  to  this  communica- 
tion, the  company  informed  plaintiff's  mother  as  to  the 
number  and  amount  of  the  policy,  and  also  of  the  fact  that 
the  company  had  been  notified  by  the  coroner  of  the  death 
of  the  assured,  and  that  blanks  for  the  proof  of  death  had 
been  sent  by  the  company  to  the  coroner,  from  which  it  had 
received  no  return.  Plaintiff  and  her  mother,  after  a  con- 
siderable delay,  finally  succeeded  in  procuring  from  the 
coroner  the  policy  of  the  deceased,  and  thereafter,  on  June 
15,  1903,  the  plaintiff,  by  her  attorney,  wrote  to  the  com- 
pany, inclosing  the  coroner's  certificate  of  the  death  of  the 
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assured  as  a  proof  of  loss,  and  demanded  settlement  of  the 
policy,  and  at  the  same  time  offered  to  furnish  any  further 
information  required.  In  answer  to  this  communication 
the  company  replied  as  follows :  "The  first  notice  which  the 
beneficiary  herself,  or  any  one  acting  for  her,  gave  to  this 
company  was  under  date  of  November  18,  more  than  four 
months  after  the  death,  when  the  mother  of  the  beneficiary 
wrote  in  her  behalf  and  stated  that  she  was  informed  at 
the  time  of  Mr.  BuchtePs  death  he  had  a  policy  in  this  com- 
pany. ♦  ♦  ♦  I  grant  you,  as  you  know,  that  the  coro- 
ner had  previously  advised  the  company  of  the  death.  In 
response  to  that  information,  blank  was  furnished  him  on 
the  presumption  that  he  was  acting  for  beneficiary.  That 
blank  has  never  been  returned  to  this  office  and  we  have 
at  the  present  time  no  affirmative  proof  as  required  by  the 
policy.  You  will  see  from  the  above  that,  if  the  coroner 
was  the  agent  of  the  beneficiary,  the  claim  is  disallowed 
for  failure  to  furnish  proof  as  roquired*.  If  he  was  mot  the 
agent  of  the  beneficiary,  then  the  claim  is  disallowed  for  in- 
sufficiency of  notice.  I  am  therefore  obliged  to  inform  you 
that  we  have  no  legal  liability  on  this  claim  and  that  the 
same  is  rejected  for  the  reasons  above  given,  and  for  other 
reasons  which  are  not  necessary  to  take  up  at  this  time.'^ 
On  the  trial  there  was  no  conflict  in  the  testimony,  and, 
when  the  evidence  was  all  in,  the  court  directed  a  ver- 
dict for  plaintiff  and  entered  judgment  on  the  verdict. 
To  reverse  this  judgment  defendant  brings  error  to  this 
court. 

Defendant  relied  on  two  defenses  contained  in  the  con- 
ditions of  the  policy.  The  first  one  is  that  a  written  no- 
tice from  the  insured,  or  his  representative,  and  a  certificate 
from  the  attending  physician  or  surgeon,  stating  the  time 
and  place  of  the  injury  or  death,  should  be  received  at 
the  office  of  the  company  within  30  days  after  the  date 
of  such  injury  or  death.  The  contention  with  reference 
to  this  defense  is  that  the  coroner,  who  attended  the  in- 
quest, was  not  the  representative  of  the  assured  when  the 
notice  was  given.   This    contention    is    wholly    without 
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merit,  in  view  of  the  fact  that  the  notice  was  received 
and  retained  by  defendant,  and  further  particulars  of  the 
death  and  its  surrounding  circumstances  were  requested 
by  the  defendant  from  the  coroner,  and  the  answer  to  this 
request,  mailed  on  August  18,  1902,  was  received  and  re- 
tained by  defendant,  without  any  suggestion  of  further 
proof  of  loss,  until  October  27,  1902,  when  the  letter  in- 
closing the  company's  blank  is  alleged  to  have  been  sent 
for  the  final  technical  proof  required.  Now,  •while  de- 
fendant's witness  testified  that  he  never  received  any 
answer  to  this  letter,  he  nowhere  says  that  the  proof  of 
loss  was  never  filled  out  and  returned  by  the  coroner  to 
the  company.  If,  as  a  matter  of  fact,  a  true  notice  of  the 
loss  was  received  and  acted  upon  by  the  company,  the 
relation  of  the  parties  sending  the  notice  to  the  deceased, 
or  his  beneficiary,  is  wholly  immaterial.  Omaha  Fire  Ins. 
Go.  V.  Dierks,  43  Neb.  473. 

The  second  defense  relied  upon — the  failure  to  file  the 
blank  furnished  by  the  company  within  30  days — is 
pleaded  in  a  negative  pregnant^  as  follows:  "That  final 
proofs  containing  answers  under  oath  to  questions  in  the 
blank  furnished  by  the  company  for  that  purpose  were 
not  filed  with  the  company  in  Chicago,  Illinois,  within 
one  month  from  the  date  of  the  injury,  and  thereby  all 
claims  for  benefits  were  waived  and  forfeited  to  the  com- 
pany, and  the  defendant  company  has  in  no  manner 
waived  the  conditions  of  said  policy  so  as  above  alleged." 
Now,  this  allegation  of  the  answer  is  tantamount  to  ad- 
mitting that  proof  on  a  blank  furnished  by  the  company 
was  filed,  but  not  within  30  days  of  the  date  of  the  acci- 
dent. The  fact  that  the  company  had  timely  notice  of  the 
death,  of  which  it  subsequently  received  full  particulars 
from  the  coroner  holding  the  inquest,  and  neglected  to 
furnish  the  blank  on  which  a  more  formal  proof  was 
required  for  more  than  100  days  after  the  accident,  was 
clearly  a  waiver  of  the  time  in  which  this  technical  re- 
quirement might  be  relied  upon.  And,  again,  the  fact  that 
the  defendant  company  refused  and  neglected  to  furnish 
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blanks  to  the  plaintiflF,  when  her  attorney  oflfered  to  fur- 
nish any  information  required  was,  under  all  the  circum- 
stances, a  waiver  of  a  demand  for  such  special  form  of  proof. 
And  still  again,  when  the  managing  officers  of  defendant, 
in  answer  to  the  letter  of  plaintiff's  attorney,  denied  lia- 
bility on  the  policy  for  other  reasons  than  failure  to  file 
this  notice,  such  denial  of  liability  was  a  waiver  of  the 
proof  of  loss.  Home  Fire  Ins,  Go.  v.  Fallon^  45  Neb.  554. 
We  therefore  conclude  that  the  learned  trial  court  was 
fully  justified  in  directing  a  verdict  for  the  plaintiflf  at 
the  close  of  the  testimony,  and  we  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Jbnnib  Eager,  appellant,  v.  DbWitt  Eager,  appellee.* 

Filed  Novkmbeb  11,  1905.    No.  13,958. 

1.  The  district  court  1b  a  court  of  general  Jurisdiction  and  may  smid 

its  original  process  to  any  part  of  the  state^  unless  restricted 
therein  by  statute. 

2.  Divorce:    Juribdiction.     Section  6,  chapter  25,  Compiled  Statutes, 

1903,  confers  jurisdiction  upon  the  district  court  to  hear  and 
determine  an  action  for  divorce  In  any  county  in  the  state  where 
the  parties,  or  one  of  them,  reside. 

8. :     Pbocess.     Where  the  plaintiff  resides  in  one  county  and 

the  defendant  In  another,  summons  may  issue  from  the  county 
where  the  plaintiff  resides  and  the  action  Is  commenced  to  any 
other  county  In  the  state  where  the  defendant  resides. 

4. :    JuBiSDicnoN.     By  sections  902  and  903  of  the  code,  the 

action  for  a  divorce  Is  taken  out  of  the  general  provisions  of 
the  code  for  the  prosecution  of  other  actions  therein  mentioned. 

*  Rehearing  denied.    See  opinion,  p.  830,  poaU 
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Appeal  from  the  district  court  for  Donglas  county: 
Charles  T.  Dickenson,  Judge.    Reversed, 

W.  T.  Nelson,  for  appellant 

Smyth  &  Smith,  John  0.  Yeiser,  F.  D.  Eager  and  O. 
W.  Berge,  contra. 

DUFFIE,  0. 

Jennie  Eager,  the  appellant,  brought  her  action  in  the 
district  court  for  Douglas  county  to  obtain  a  divorce  from 
the  appellee,  DeWitt  Eager.  At  the  time  of  commencing 
her  action  she  was,  and  for  more  than  six  months  had 
bei^n,  a  bona  fide  resident  of  Douglas  county.  Her  hus- 
band at  that  time  w  as  a  resident  of  Rock  county,  Nebraska. 
A  summons  was  issued  by  the  clerk  of  the  district  court 
for  Douglas  county  directed  to  the  sheriff  of  Rock  county, 
who  served  the  same  personally  on  the  appellee.  In  due 
time,  and  after  due  return  of  the  summons  by  the  sheriff 
of  Rock  county,  the  district  court  for  Douglas  county  de> 
faulted  the  defendant,  took  plaintiff's  evidence  in  the  case, 
and  awarded  a  decree  of  divorce,  and  alimony  in  the  sum 
of  |1,000.  After  the  decree  was  entered,  the  defendant 
made  a  special  appearance  in  the  district  court  for  Doug- 
las county,  asking  to  have  the  judgment  for  alimony  set 
aside,  for  the  reason  that  no  summons  had  been  served 
upon  him  which  gave  the  court  jurisdiction  to  enter  a 
personal  judgment  against  him  for  alimony.  The  decree^ 
so  far  as  it  awarded  alimony,  was  set  aside,  and  from  this 
order  Mrs.  Eager  has  taken  an  appeal  to  this  court 

The  appellee  contends  that,  under  our  code  of  civil  pro- 
cedure, no  personal  judgment  can  be  entered  against  him 
on  a  suit  brought  by  his  wife  for  a  divorce,  unless  service 
of  the  summons  has  been  had  on  him  in  the  county  where 
the  action  is  pending.  Originally  actions  for  divorce  w^ere 
brought  in  the  cH^clesiastical  courts.  The  common  law 
courts  of  England  had  no  jurisdiction  of  such  actions. 
The  statute  requires  an  action  for  divorce  to  be  brought 
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in  the  county  where  the  pai'ties,  or  one  of  the  parties,  to 
the  action  reside.  An  action  for  divorce,  together  with 
some  other  specified  actions,  are  exempted  from  the  opera- 
tions of  the  code  of  civil  procedure.  Section  902  of  the 
code  is  to  the  effect  that,  "until  the  legislature  shall  other- 
wise provide,  the  code  shall  not  affect  proceedings  on 
habeas  corpus,  quo  warranto,  or  to  assess  damages  for 
private  property  taken  for  public  use,  nor  proceedings 
under  the  statutes  for  the  settlement  of  estates  of  deceased 
persons,  nor  proceedings  under  statutes  relating  to  dower, 
divorce,  or  alimony,"  etc.  While  the  code  has  provided 
for  the  venue  of  all  ordinary  actions  in  general  terms,  a 
special  statute  relating  to  the  action  of  divorce  was  en- 
acted by  the  general  assembly,  and  is  found  in  chapter  25, 
Compiled  Statutes,  1903.  By  section  6  of  that  chapter 
(Ann.  St.  5328)  it  is  provided  as  follows:  "A  divorce  from 
the  bonds  of  matrimony  may  be  decreed  by  the  district 
court  of  the  county  where  the  parties,  or  one  of  them, 
reside,  on  the  application  by  the  petition  of  the  aggrieved 
party  in  either  of  the  following  cases:"  etc.  It  will  be 
observed  that  this  is  a  special  statute  conferring  authority 
upon  the  district  court  to  grant  a  divorce,  and  that  court 
has  jurisdiction  where  either  of  the  parties  to  the  action 
resides  in  the  county  where  the  action  is  brought.  This, 
of  necessity,  implies  that  the  court  having  jurisdiction  of 
the  subject  matter  of  the  action,  and  jurisdiction  to  try 
the  case  in  the  county  where  the  action  is  brought,  may 
acquire  jurisdiction  of  the  person  of  the  defendant  by 
issuing  a  summons  to  any  county  in  the  state  where  the 
defendant  resides;  and  it  needs  no  argument  ta  demon- 
strate that,  if  the  court  has  jurisdiction  of  the  person  of 
the  defendant,  it  may  enter  a  personal  judgment  against 
him  for  alimony,  which  is  a  mere  incident  to  the  action  for 
divorce. 

It  is  a  well-understood  rule  that  courts  of  general  juris- 
diction of  any  state  can  acquire  jurisdiction  of  a  party 
defendant  by  process  issued  to  any  county  in  the  state, 
unless  such  jurisdiction  is  restricted  by  a  statutory  law. 
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In  Wells,  Jurisdiction^  sec.  113,  it  is  said:.  '^As  to  the  gen- 
eral jurisdiction  of  the  courts  of  a  state  this  is,  of  course, 
coextensive  with  its  sovereignty,  which  is  limited  only  by 
the  territory  of  the  state,  and  attaches  to  all  the  property 
and  persons  within  the  limits  thereof,''  etc.  Courts  of  gen- 
eral jurisdiction  have,  therefore,  the  right  to  deal  with  the 
person  or  property  of  anyone  residing  within  the  boundary 
of  the  state  in  all  matters  where  jurisdiction  has  not  been 
limited  by  statute.  The  legislature  having  said  that  the 
district  court  of  the  county  where  one  of  the  parties  to  a 
divorce  action  resides  has  jurisdiction  to  grant  a  divorce, 
by  necessary  implication,  gives  the  court  power  to  acquire 
jurisdiction  over  the  person  of  tlie  defendant  by  service 
of  its  process  in  any  county  of  the  state  where  he  may  re- 
side. The  case  is  a  special  one,  not  coming  under  any 
provision  of  the  code,  but  falling  under  the  provisions  of 
sections  902  and  903  of  the  code,  recognizing  an  excep- 
tional and  special  proocHMling  in  this  class  of  cases.  This 
is  also,  we  think,  recognized  in  Brown  r.  Brovon,  10  Neb. 
349. 

We  recommend  that  the  decree  of  the  district  court  be 
reversed,  and  the  order  and  decree  granting  a  divorce  and 
alimony  to  the  plaintiff  in  the  action  be  reinstated, 

Albert  and  Jackson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed,  and 
the  order  and  decree  granting  a  divorce  and  alimony  to 
the  plaintiff  in  the  action  is  reinstated. 

Bbversed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
March  22,  1906.  Former  judgment  modified  and  cause  re- 
versed.   Rehearing  denied: 

Lbtton,  J. 

We  are  satisfied  with  the  conclusion  reached  in  the 
former  opinion,  ante,  p.  827,  as  to  the  jurisdiction  of  the 
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district  court,  but  our  attention  liaB  been  called  to  the  fact 
that  the  decree  awarding  alimony  was  set  aside  at  the 
same  term  of  court  at  which  it  was  rendered,  though  the 
order  was  not  spread  upon  the  journal  and  was  not  made 
a  matter  of  record,  until  at  the  following  term  a  nunc  pro 
tunc  order  was  made  reciting  the  fact.  It  was  within  the 
discretionary  powder  of  the  court,  upon  good  cause  shown, 
to  set  the  decree  aside  at  the  same  term  at  which  it  was 
rendered.  Bradley  v.  Slater^  55  Neb.  334.  No  exception 
was  taken  to  this  action.  At  the  next  term  of  court 
further  proceedings  were  had  upon  the  question  of  juris- 
diction, and  the  court  held  that  it  had  no  jurisdiction  and 
dismissed  the  plaintiff's  petition  for  alimony.  From  this 
final  order  the  plaintiff  appealed  to  this  court,  where  the 
judgment  of  the  district  court  was  reversed,  but  the  decree 
for  alimony  was  ordered  to  be  reinstated.  As  we  have 
seen,  this  decree  was  set  aside  at  a  prior  term.  This  was 
a  final  disposition  of  that  decree.  It  was  as  effectually 
nullified  as  if  it  had  never  been  rendered,  and  it  is  beyond 
the  power  of  this  court  to  direct  its  reinstatement 

For  these  reasons,  the  former  judgment  of  this  court, 
so  far  as  it  reinstates  the  decree  for  alimony,  is  set  aside, 
and  the  cause  is  reversed  and  remanded  for  further  pro- 
ceeding ;. 

Bevebsbd, 


Heney  a.  Clifford  v.  Hans  Thun  bt  al. 

Filed  Novembeb  11,  1905.    No.  13,965. 

1.  Amended  Petition:  Limitations:  Demubbeb.    An  amended  petition 

setting  up  a  tiew  cause  of  action,  which  is  barred  when  the 
amended  petition  is  filed,  is  vulnerable  to  a  demurrer.  Bueratetta 
V,  Bank,  57  Neb.  504. 

2.  Poreclosure  Sale:   Suit  to  Redeem:    Limitations.    One  seeking  to 

redeem  from  a  foreclosure  sale  based  on  a  tax  lien  must  bring 
his  action  therefor  within  two  years  from  the  date  of  the  tax 
sale. 
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S.  ▲  notice  by  publication  was  directed  to  "The  Globe  Investment 
Company/'  the  true  name  of  the  corporation  being  "Globe  Invest- 
ment Company."  Held^  That  the  variance  was  so  slight  as  to 
be  immaterial. 

4.  Notice,  The  same  notice  was  directed  to  "H.  A.  Wyman,  Receiver 
of  the  Globe  Investment  Company/'  Wyman's  true  name  being 
"Henry  A.  Wyman."  Held,  That,  as  the  petition  showed  that 
Wyman  was  appointed  receiver  by  the  court  of  a  sister  state, 
he  was  not  a  necessary  party  to  the  action  and  a  defect  in  the 
notice  to  him  was  immaterial. 

Error  to  the  district  court  for  Brown  county:  Jakes 
J.  Harrington,  Judge.    Affirmed. 

Charhs  Ihittelle,  for  plaintiif  in  error. 

A.  IF.  Scattergood,  contra. 

DiTFFIE,   C. 

February  21,  1903,  Henry  A.  Clifford,  the  plaintiff  in 
error,  filed  his  petition  in  the  district  court  for  Brown 
county  for  tlie  fon»olosure  of  a  mortgage  on  80  acres  of 
land  made  to  the  Globe  Investment  Company  by  Henry 
Thun  and  Dora,  his  wife.  September  5,  1903,  he  filed  an 
amended  petition,  in  which  he  alleges  that  on  August  6, 
1901,  the  land  covered  by  his  mortgage  was  sold  for  the 
delinquent  taxes  due  ther(H>n  for  the  years  1895-1900,  both 
inclusive;  that  one  Skillman  was  the  purchaser  at  said 
sale,  and  that  on  August  22,  1901,  said  Skillraan  com- 
menced an  action  to  foreclose  his  tax  certificate,  making 
numerous  parties  defendant  to  said  action,  and,  among 
others.  The  Globe  Investment  Company  and  H.  A.  Wyman 
as  receiver  of  said  company;  that  one  Toy,  who  held  a 
tax  certificate*  about  nine  years  old,  filed  an  answer  and 
cross-bill  asking  a  foreclosure  thereof;  that  a  decree  was 
entered  foreclosing  the  tax  liens  h(4d  by  Skillman  and  Toy, 
and  that  on  December  24,  1901,  all  the  real  estate  was 
sold  to  satisfy  said  decree,  Hans  Thun  becoming  the  pur- 
chaser. The  petition  further  recites  that  the  plaintiff  is 
the  owner  and  holder  of  a  mortgage,  made  by  Henry  Thun 
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and  wife  to  the  Globe  Investment  Company,  covering  the 
premises  in  controversy ;  that  the  same  is  due  and  uni>aid, 
and  he  prays  to  be  allowed  to  redeem  the  premises  from 
the  tax  «ale  foreclosure,  and  for  the  foreclosure  of  his 
mortgage.  To  this  amended  petition  Hans  Thun  entered 
a  demurrer,  alleging  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  or  to  entitle  the  plaintiff 
to  the  relief  demanded. 

It  will  be  noticed  that  the  original  petition  filed  by  the 
plaintiff  asked  no  relief  other  than  the  foreclosure  of  his 
mortgage.  The  amended  petition  filed  on  September  5, 
1903,  while  asking  a  foreclosure  of  the  plaintiff's  mortgage, 
also  set  up  an  entirely  different  and  indeix^ndent  cause 
of  action  against  the  defendants,  viz.,  the  right  to  redeem 
any  interest  in  the  land  which  the  defendants  had  acquired 
under  a  tax  foreclosure  sale.  It  was  held  in  Sclby  v. 
Pueppka,  73  Neb.  179,  that  section  3,  article  IX  of  the 
constitution  of  the  state,  providing  for  two  years'  time 
within  which  to  redeem  from  tax  sales,  appli(\s  to  judicial 
as  well  as  administrative  sales.  In  that  case  it  was  urged 
that  the  confirmation  of  the  sale  and  the  making  of  a  deed 
cut  off  the  owner's  right  to  redeem,  and  tliis  was  the  in- 
timation of  the  court  in  Logan  County  v.  McKinJcy-La7i- 
nbig  Loan  &  Trust  Co.,  70  Neb.  406.  In  that  case  th(». 
question  was  not  squarely  before  the  court  and  was  not  the 
principal  question  considered.  Objection  was  made  to  a 
confirmation  of  the  sale  upon  the  theory  that  such  con- 
firmation would  extinguish  the  owner's  right  to  rcnleem, 
and  the  case  was  apparently  argued  upon  that  theory ;  but 
the  question  of  whether  a  confirmation  would  have  that 
effect  was  not  before  the  court  and  was  not  determined. 
In  the  Sclhy  casfe  the  question  was  squarely  raised  and  it 
is  said: 

"The  terms  of  the  constitution  are  very  sweeping.  Art. 
IX,  sec.  3.  A  right  of  redemption  is  given  from  all  sales 
of  real  estate  for  the  nonpayment  of  taxes  for  two  years 
after  the  sale.  This  provision  lias  been  held  to  be  self- 
executing.  Lincoln  Street  R.  Co.  v.  City  of  Lincoln,  61 
56 
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Neb.  109.  It  has  also  been  declared  to  apply  to  judicial 
sales  as  well  as  to  administrative  sales.  Logan  Cov/nty  r. 
Camahatiy  66  Neb.  685.  We  see  no  reason  for  suggesting 
any  change  in  the  ruling.  The  confirmation  applied  only 
to  the  regularity  of  the  proceeding.  It  held  the  sale  valid 
and  regular,  but  in  no  way  adjudicated  the  right  of  re- 
demption from  it.  The  latter  existed  by  virtue  of  a  self- 
executing  constitutional  provision  independent  of  the 
court.  The  court's  action  must  be  hi^ld  to  have  been  taken 
with  this  right  in  view.  Of  course,  in  this  view,  that  con- 
firmation, like  the  other  procin^dings  in  this  sale,  was  had 
provisionally  and  subject  to  the  right  of  redemption — ^the 
costs  of  the  sale,  as  well  as  the  costs  of  foreclosure,  being 
added  to  the  taxes  and  interest  in  making  the  redemption." 

We  are  still  satisfied  with  this  view  of  the  case,  and  the 
plaintiff's  amended  petition  asking  to  redeem,  having  been 
filed  more  than  two  years  after  the  land  had  been  sold  for 
taxes,  the  plaintiflf's  right  of  redemption  had  expired.  It 
is  claimed  that  the  decree  foreclosing  the  tax  lien  is  void 
because  the  defendant,  "(llohe  Investment  CJompany,"  wa^ 
summoned  under  the  name  of  "The  Globe  Investment  Ck>m- 
pany,''  and  that  "Henry  A.  Wyman,"  receiver  of  the  Globes 
Investmcmt  Company,  was  summoned  as  "H.  A.  Wyman," 
only  the  initial  of  his  first  name  being  used,  and  that 
notice  by  publication  only  was  given.  The  variation  in 
the  name  of  the  corporation  was  so  slight  as  to  leave  no 
doubt  of  its  identity,  and  is  wholly  immaterial.  Lane  v. 
Innes,  43  Minn.  137.  The  receiver  of  a  corporation  ap- 
pointed by  the  courts  of  another  state  not  being  a  neces- 
sary party  to  an  action  brought  against  the  corporation  in 
this  state,  the  ftiilure  to  give  the  real  and  true  name  of 
Wyman  in  the  proceeding  is  of  no  account. 

It  is  further  objected  that  the  court  was  without  juris- 
diction to  foreclose  the  t^x  certificate  held  by  Toy,  it  being 
issued  on  a  sale  made  nine  years  previous  to  the  filing 
of  his  cross-bill.  That  the  lien  for  taxes  originally  held 
by  Toy  under  this  certificate  had,  in  the  language  of  this 
court  in  Alexander  v.  Shaffer,  38  Neb.  812,  become  "ex- 
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tingaished  absolutely''  by  hi,s  failure  to  foreclose  it  within 
the  time  allowed  by  statute  is  true,  but  that  the  court  mis- 
took the  law,  and  gave  Toy  a  decree  for  the  amount 
claimed,  did  not  oust  it  of  jurisdiction  to  hear  and  deter- 
mine the  case.  The  decree  was  eifroneous  and  reversible 
on  appeal,  but  not  void  and  subject  to  collateral  attack. 

Again,  the  tax  lien  held  by  Skillman  had  not  been  barred 
and  the  decree,  to. the  extent  that  it  awarded  him  relief, 
waB  in  all  respects  legal  and  free  from  error.  That  it  in- 
cluded an  amount  erroneously  awarded  to  Toy  could  affect 
the  plaintiff  only  as  to  the  amount  that  he  should  pay  in 
case  of  redemption,  if  he  was  awarded  the  right  to  redeem. 

It  is  further  urged  that  the  plaintiff  owning  the  mort- 
gage at  the  time  was  not  a  party  defendant  to  the  tax 
foreclosure  suit,  and  that  his  right  of  redemption  has  not 
been  extinguished  by  the  decree.  The  plaintiff  by  his 
bill  is  seeking  to  enforce  a  right  of  redemption  as  distin- 
guished from  an  equity  of  redemption;  a  right  based  upon 
a  provision  of  the  constitution  and  the  statutes  of  the 
state,  and  it  is  by  these  provisions  that  his  right  is  to  be 
mea^mred  and  determined  and  not  by  the  decree  entered 
by  the  district  court  in  the  tax  foreclosure  action,  which, 
as  before  stated,  did  not  attempt  to  determine  or  cut  off 
the  privilege  awarded  him  by  the  laws  of  the  state  to  re- 
deem from  the  tax  sale  within  two  years  from  its  date. 
The  difficulty  under  which  he  labors  is  that  this  right  was 
not  asserted  within  the  time  limited,  and  his  right  to  re- 
deem has  been  barred  by  lapse  of  time,  fixed^  not  by  the 
decree,  but  by  statute. 

We  conclude  that  the  court  was  right  in  sustaining  the 
defendant's  demurrer  to  the  plaintiff's  amended  petiticm, 
and  we  recommend  the  affirmance  of  the  order. 

Albert  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  order  of  the  district  court  is 

Affibmbd. 
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ALBXANDEB  J.  HAET  ET  AL.y  APPBLLANTS,  V.  GiTT  OF  OMAHA 
W  AL.,  APPELLEES. 

TnxD  NovsicBis  11,  1905.    Na  18,S10. 

1.  Cities:  Pabks  akd  Boulbvabds:  Sfbceal  Asskbsioents.  Section  lOlft, 
chapter  IZa,  .Compiled  Statutes  1903,  authorizes  a  special  assess- 
ment 0a  such  real  estate  as  may  be  "specifically"  benefited  by  a 
park  or  boulevard  to  pay  for  the  land  appropriated  or  purchased 
for  such  improvement 

8.  Statutes  Hot  in  Conflict.  The  provisions  of  that  section  are  not 
controlled  by  nor  in  conflict  with  section  158  of  the  above  chap- 
ter, which  provides  generally  for  the  assessment  of  damages  for 
the  I4»propriation  of  private  property  for  street  purposes  upon 
abutting  or  adjacent  real  estate. 

3.  Bonds.    Section  1015,  Buproj  does  not  require  the  issuance  of  bonds 

under  any 'and  all  circumstances  when  lands  are  appropriated 
for  the  construction  of  parks,  parkways  or  boulevards,  but  only 
where  the  special  assessment  is  insuflLcient  for  that  purpose. 

4.  Special  Beneflts:  Question  or  Fact.    Ordinarily,  whether  a  inrticu- 

lar  lot  or  tract  of  land  is  specially  benefited  by  a  park,  parkway 
or  boulevard  is  a  question  of  fact,  upon  which  the  distance  of  the 
land  from  such  improvement  would  have  a  bearing,  but  the  mere 
ftkct  that  real  estate  is  three-quarters  of  a  mile  from  a  boulevard 
will  not  enable  the  court  to  say  as  a  matter  ot  law  that  it  is 
Hot  specially  benefited  thereby. 

Appeal  from  the  district  court  for  Douglas  coonly: 
Charles  T.  Dickinson,  Judge.    Affirmed. 

H.  W.  Pennock,  for  appellants. 

W.  E.  Herdmanj  0.  O.  Wright  and  A.  G.  Ellick,  contra. 

Albeet,  C. 

Section  1016,  chapter  12a,  Compiled  Statutes  1903 
(Ann.  St  7552),  relating  to  cities  of  the  metropolitan 
class,  provides  for  the  appointment  of  park  commissioners, 
and  defines  their  powers  and  duties.  One  of  the  duties 
enjoined  upon  such  commissioner  is  "from  time  to  time 
.  to  devise,  suggest  and  recommend  to  the  mayor  and  coun- 
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cil  a  system  of  public  parks,  parkways  and  boulevards  or 
additions  thereto  within  the  city,  or  within  three  miles 
of  the  limits  thereof,  and  to  designate  the  lands,  lots  or 
grounds  necessary  to  be  used,  purchased  or  appropriated 
for  such  purpose.'*  There  follows,  'in  the  same  section, 
this  provision:  "And  thereupon  it  shall  be  the  duty  of 
the  mayor  and  council  to  take  such  action  as  may  be 
necessary  for  the  appropriation,  of  the  lands,  lots  or 
grounds  so  designated,  the  power  to  appropriate  lands, 
lots  or  grounds  for  such  purpose  being  hereby  conferred 
on  the  mayor  and  council,  and  for  the  purpose  of  making 
payments  for  such  lands,  lots  or  grounds  so  appropriated 
or  purchased  as  hereinafter  provided,  ajssess  such  real  es- 
tate as  may  be  specifically  benefited  by  reason  of  the  ap- 
propriation or  purchase  thereof  for  such  purpose,  and 
issue  bonds  as  may  be  required  for  such  puri)ose,  to  the 
extent  and  amount  required  in  excess  of  such  assess- 
ments." The  preliminary  steps  required  by  this  section 
for  the  levy  of  a  special  assessment  to  pay  for  the  lands 
appropriated  for  a  boulevard  connecting  two  parks  of  the 
city  of  Omaha  were  taken  and  their  regularity  is  not  as- 
sailed at  this  time.  Such  special  ass(*ssment  was  levied 
against  the  property  which  was  found  to  be  specifically 
benefited,  including  certain  lots  belonging  to  the  appel- 
lant, Delia  C.  Patrick,  which  are  about  three-fourths  of  a 
mile  from  the  improvement  in  question.  This  suit,  so  far 
as  said  appellant  is  concerned,  was  brought  to  restrain 
the  collection  of  the  assessment  levied,  against  her  prop- 
erty.    She  was  denied  relief  below,  hence  her  appeal. 

It  is  claimed  that  the  assessment  is  void  because  api)el- 
lant's  property  neither  abuts  upon  such  boulevard  nor  is 
adjacent  thereto.  It  is  argued  that  section  1016^  supra, 
was  not  intended  to  specify  the  real  estate  which  might 
be  assessed  for  the  purpose  of  opening  a  boulevard,  but 
merely  to  cover,  in  general  terms,  the  organization,  powers 
and  duties  of  the  park  commissioners,  and  that  the  power 
to  assess  for  such  purpose  is  restricted  by  section  158 
(Ann.  St  7626)  of  the  same  chapter  to  property  abutting 
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or  adjacent  property.  The  language  of  this  section,  so  far 
as  material  at  present,  is  as  follows:  ^'The  council  shall 
have  power,  and  is  hereby  authorized,  to  ajssess  the  dam- 
ages awarded  or  recovered  for  grading,  change  of  grade, 
or  for  the  appropriatibn  of  private  properly,  upon  the  lots 
and  lands  benefited,  which  shall  abut  or  be  adjacent  to  the 
street,  avenue  or  alley  graded,  or  for  the  opening,  extend- 
ing or  widening  of  which  private  property  shall  be  appro- 
priated,'^ etc.  In  support  of  this  argument  the  appellant 
also  relies  on  McCormick  v.  City  of  Omaha,  37  Neb.  829, 
where  it  was  held  that  a  provision  of  the  Omaha  charter  of 
1887,  identical  with  section  158,  supra,  was  held  to  confer 
the  only  statutory  power  to  assess  the  cost  pf  opening  and 
extending  a  street,  and  section  69  of  that  chapter,  which 
in  general  terms,  granted  the  power  to  assess  for  paving 
and  extending  a  street,  was  not  applicable.  It  is  now  con- 
tended that  section  69  sustains  the  same  relation  to  the 
case  referred  to  that  section  101b  sustains  to  this  case. 
This  construction  cannot  be  sustained.  Section  69,  supra, 
is  too  long  to  set  out  at  length.  It  contains  a  general 
grant  of  power  to  levy  and  collect  special  taxes  to  pay 
for  opening,  extending,  grading,  "parking,'^  curbing  and 
beautifying  streets.  It  expressly  limits  the  tax  for  grad- 
ing, curbing,  guttering  and  paving  to  the  property 
abutting  on  that  portion  of  the  street  improved.  It  con- 
^  tains  no  provision  for  the  payment  of  damages  arising 
from  the  exercise  of  the  right  of  eminent  domain.  Because 
of  such  omission,  the  court  held,  in  McCormick  v.  City  of 
Omaha,  supra,  that  there  was  no  authority  under  section 
69  to  levy  a  special  assessment  to  pay  such  damages,  but 
that  resort  must  be  had  to  another  section  of  the  same 
chapter,  which  we  have  heretofore  said  is  identical  with 
section  158,  supra.  But  section  1016,  supra,  in  express 
terms  requires  the  mayor  and  council  to  levy  a  special 
assessment  upon  "such  real  estate  as  may  be  'specifically* 
benefited,''  etc  The  difference  between  a  section  of  a 
statute  which  confers  no  authority  upon  the  municipal 
authorities  to  act,  and  one  which  not  only  confers  such 
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authority,  but  makes  it  mandatory  upon  such  authorities 
to  act,  and  the  effect  of  that  difference  on  the  value  of 
McCormick  t?.  City  of  Omaha,  9upra,  as  a  precedent  in  this 
case  are  too  obvious  to  require  elucidation.  The  pro- 
visions of  section  158  in  nowise  conflict  with  those  of  sec- 
tion 1016.  Each  gives  the  municipal  authorities  power 
to  levy  special  assessmenta  By  the  general  provisions  of 
the  former,  such  power  is  restricted  to  abutting  or  ad- 
jacent real  estate.  By  the  express  provisions  of  the  latter, 
such  power  is  extended,  in  special  cases,  to  real  estate 
"specifically  benefited.'^  The  assessment  in  question  fall- 
ing within  the  latter,  the  special  provisions  thereof  as  to 
the  property  subject  to  the  assessment  must  prevail.  To 
hold  otherwise  would  be  to  ignore  the  l^slative  intent, 
expressed  in  plain  and  unmistakable  language.  That  this 
court  cannot  lawfully  do. 

It  is  charged  that  the  assessment  is  unjust  and  oppres- 
sive. But  no  irr^ularity  in  the  proceedings  of  the  mu- 
nicipal authorities  is  pointed  out  On  the  face  of  tbi^ 
record,  it  would  seem  that  all  the  steps  essential  to  a 
valid  levy  had  been  taken.  No  fraud,  gross  injustice  or 
mistake  has  been  shown  which  would  bring  the  case  within 
the  rule  announced  in  Wead  v.  City  of  Omaha,  73  Neb.  321. 
The  charge  appears  to  be  based  solely  on  the  fact  that  th(» 
appellants'  property,  being  about  three- fourths  of  a  mile 
from  the  boulevard,  cannot  be  "specifically^'  benefited 
thereby.  But  whether  property  is  thus  benefited  is  a  ques- 
tion of  fact,  which  must  depend  upon  the  facts  and  cir- 
cumstances in  each  casa  On  such  question,  the  distance 
of  the  property  from  the  boulevard  would  undoubtedly 
have  an  important  bearing.  But  this  court  is  now  asked 
to  say,  as  a  matter  of  law,  that,  because  the  property  is 
three-fourths  of  a  mile  from  the  boulevard,  it  receives  no 
special  benefit  therefrom,  and  inferentially,  that  the  as- 
sessment thereof  for  the  purpose  stated  amounts  to  fraud, 
gross  injustice  or  mistaka  This  the  court,  acting  within 
its  constitutional  bounds,  is  unable  to  do.  We  do  not 
mean  to  be  understood  to  say  that  the  distance  might  not 
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be  80  great  in  a  given  caise  as  to  enable  the  court  to  saj, 
BB  a  matter  of  law,  that  the  property  was  not  specially 
benefited.  That  question  stands  open.  What  we  do  hold 
is  that  this  court  cannot  say,  in  view  of  all  the  facts  and 
circumstances,  that,  because  the  property  is  three-fourths 
of  a  mile  from  the  boulevard,  it  derives  no  special  benefit 
from  such  thoroughfare. 

It  is  next  contended  that  the  assessment  is  void  booause 
the  entire  cost  of  opening  the  boulevard  was  assessed  to 
private  property,  while  section  1016  provides  for  the  is- 
suance of  bonds  therefor.  The  section  does  not  unquali- 
fiedly provide  that  bonds  shall  be  issued,  but  only  "to  the 
extent  and  amount  required  in  excess  of  such  assess- 
ments." If  the  assessments  levied  according  to  law  were 
sufficient  to  pay  the  entire  cost  of  the  improvement,  there 
was  no  "excess,"  and  bonds  were  not  required.  The  legis- 
lature certainly  never  intended  to  compel  an  unnecessary 
bond  issue. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

Jackson,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is 

Affirmed. 


Robert  Hurler  v.  Johnson-McLean  Company. 

Filed  Novembbb  U,  1905.    No.  13,956u 

1.  Master  and  Servant:  Contributobt  NHSLiOENcac.    In  an  action  for 

personal  injuries,  where  the  plaintiff  is  charged  with  contribu- 
tory negligence,  evidence  of  an  unfounded  belief  on  his  part  as 
to  a  condition  which  caused  the  injuries  is  immaterial,  where 
it  appears  that  he  might  have  known,  and  that  a  due  regard  for 
his  own  safety  required  him  to  know,  the  truth. 

2.  Directing  Verdict.    Bvidefnce  examined,  and  held  that  a  motion  to 

direct  a  verdict  against  the  plaintiff  was  properly  sustained. 


iSSKi ^ 
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Error  to  the  district  cotirt  for  Douglas  county:  Guy 
T.  Graves,  Judge.    Affirmed. 

Cooper  d  Dunriy  for  plaintiff  in  error. 

Wharton,  Baird  d  Sons  and  T,  J.  Mahoney,  contra. 

Albert,  C. 

While  the  plaintiff  was  in  the  employ  of  the  defendant 
and  at  work  in  its  planing-mill,  his  hand  was  lacerated 
and  maimed  by  a  saw  in  use  in  the  mill,  and  this  action 
was  brought  by  him  to  recover  damages  therefor,  on  the 
theory  that  his  injuries  Were  the  result  of  negligence  on 
the  part  of  the  defendant.  When  the  plaintiff*  rested,  the 
court  directed  a  verdict  against  him.  Judgment  was  given 
accordingly.  The  evidence  shows  that  the  injuries  were 
inflicted  by  a  rip-saw,  which  was  a  part  of  the  machinery 
of  the  mill.  This  saw  was  about  two  feet  in  diameter,  and 
was  placed  at  the  center  of  a  platform,  extending  north 
and  south  six  feet,  and  east  and  west  three  and  a  half  feet. 
The  platform  was  attached  to  a  framework  at  the  ends  and 
sides,  consisting  of  piecei?  about  four  inches  wide.  About 
midway  between  the  ends,  and  midway  between  the  sides 
of  the  platform,  there  was  a  groove  or  opening  extending 
parallel  with  the  sides  of  the  table,  through  which  the  saw- 
projected  some  inches  above  the  platform.  Immediately 
under  the  framework  of  the  platform  was  another  frame- 
work of  about  the  same  length  and  width,  and  with  like 
side  and  end  pieces,  but  differing  from  the  former  in 
that  a  piece  extended  north  and  south  from  one  end  to 
the  olher,  about  midway  between  the  ^ides.  The  shaft  on 
which  the  saw  hung  was  attached  to  this  piece.  The  plat- 
form was  movable,  and  by  raising  or  lowering  it  the 
height  of  the  saw  above  it  could  be  adjusted  to  the  thick- 
ness of  the  lumber  to  be  cut.  When  the  maximum  height 
was  desired,  the  platform  was  lowered  until  the  end  and 
side  pieces  of  its  framework  rested  on  the  corresponding 
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end  and  side  piecQS  of  the  frame  below.  At  the  time  of 
the  accident,  the  defendant's  foreman,  the  sawyer,  who 
operated  the  rip-saw,  and  the  plaintiff,  who  appears  to 
have  been  employed  only  to  carry  lumber  to  and  from 
this  saw  and  the  planlng-machine^  were  at  work  about 
the  rip-saw.  A  new  saw  had  been  put  in  and  a  piece  of 
lumber  was  placed  upon  the  platform  to  be  sawed,  the  saw 
set  in  motion  and  the  lumber  cut  a  few  inches,  when  it  was 
discovered  that  the  platform  should  be  lowered  to  accom- 
modate the  cutting  height  of  the  saw  to  the  thickness  of 
the  lumber.  The  lumber  was  removed,  and,  without 
stopping  the  saw,  an  attempt  was  made  to  lower  the  plat- 
form. It  was  discovered  that  sawdust  had  accumulated  on 
the  framework  below,  so  that  the  platform  could  not  be 
lowered  as  required.  The  foreman  then  ordered  the  saw- 
dust removed.  It  is  not  quite  clear  that  this  order  was* 
directed  to  the  plaintiff,  and  it  appears  from  his  testimony 
that  the  removal  of  the  sawdust  was  not  within  the  scope 
of  his  employment  But  assuming,  as  we  do  for  the  pres- 
ent purposes,  that  the  order  was  directed  to  him,  the 
plaintiff  proceeded  to  execute  it,  and  while  thus  engaged 
his  hand  came  in  contact  with  the  moving  saw,  and  aa 
a  result  he  received  the  injuries  in  question.  The  plain- 
tiff had  been  employed  about  this  machine  some  five  or 
six  weeks  preceding  the  accident,  and  had  been  employed 
about  the  mill  on  foi*mer  occasions,  in  all  about  six  months 
His  testimony  shows  that  he  knew  the  saw  was  in  motion 
when  the  order  was  given,  and  that  he  neither  heard  nor 
saw  anything  to  indicate  that  it  was  to  be  stopped,  or  had 
been  stopped,  up  to  the  time  of  the  accident. 

It  is  insisted  that  the  facts  stated  bring  this  case  within 
a  rule  stated  in  Chicago,  B.  L  &  P.  R.  Oo.  v.  McOarty,  49 
Neb.  475,  which  is  as  follows: 

^^When  a  master  gives  a  servant  a  command  requiring 
the  doing  of  an  act  not  within  the  usual  scope  of  the 
servant's  duty,  which  must  be  performed  at  once  or  not  at 
all,  without  opportunity  for  deliberation,  the  servant  is 
not  charged  with  contributory  n^ligenc^  even  though 
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theore  may  have  been  danger  apparent  to  him  in  the  per- 
formance of  the  act,  unless  the  danger  was  so  patent  that  a 
prudent  man  would  not  have  obeyed-** 

The  two  cases  are  hardly  parallel.  In  that  case  the 
order  to  the  employee,  who  was  a  common  laborer,  was  to 
board  a  moving  train.  It  was  one  that  had  to  be  obeyed 
instantly,  if  at  all,  and  left  no  opportunity  for  delibera- 
tion. It  required  the  employee  to  perform  the  act,  dan- 
gerous in  itself,  under  the  circumstances  shown  in  the  case, 
and  obedience  to  it  involved  grave  risk  to  the  employee  in 
spite  of  all  precautions  he  could  take  for  his  own  safety. 
In  the  case  at  bar,  the  precise  act  ordered  was  not  of  itself 
dangerous.  It  involved  no  risk  of  any  consequence  to  one 
knowing  the  position  of  the  saw  and  tiiat  it  was  in  motion, 
and  acting  with  due  r^ard  for  his  own  safety.  The  order 
was  not  like  that  in  the  other  case,  which  had  to  be  obeyed 
instantly,  if  at  all,  but  allowed  time  for  deliberation,  and 
the  taking  of  due  precautions  by  the  employee  to  guard 
against  injury.  The  plaintiff  biew  the  position  of  the 
saw,  and  that  it  was  in  motion  when  the  order  was  given. 
His  evidence  shows  no  reason  for  a  belief  on  his  part  that 
it  had  been  stopped.  As  a  reasonable  being,  of  mature 
years^  he  must  have  known  the  danger  of  coming  in  con- 
tact with  it  Although  within  a  few  inches  of  the  saw, 
and  in  a  position  where,  by  the  slightest  effort,  he  might 
have  seen  and  known  whether  the  saw  was  in  motion,  he 
did  not  look,  and  seems  to  have  taken  no  steps  whatever 
to  inform  himself.  The  answer  charges  the  plaintiff  with 
contributory  negligence.  As  was  said  in  the  case  just 
cited :  "The  test  of  contributory  negligence  in  such  cases, 
as  in  others^  is  whether  the  servant  in  obeying  conducts 
himself  as  a  man  of  ordinary  prudence  would  conduct  him- 
self under  the  circumstances.*'  Tested  by  that  rule,  the 
facts  disclosed  by  plaintiff's  own  testimony  show,  in  our 
opinion,  such  a  degree  of  negligence  on  his  part  as  to  pre- 
clude a  recovery,  and  that  the  court  properly  directed  a 
verdict  against  him. 

Ciomplaint  is  made  because  the  court  excluded  testimony 
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offered  on  behalf  of  the  plaintiff  to  the  effect  that  it  was 
customary  to  stop  the  saw  while  adjusting  the  platform. 
It  is  not  claimed  that  the  plaintiff  was  aware  of  any  such 
custom.  On  the  contrary,  his  own  evidence  shows  Uiat  he 
did  not  remember  ever  having  seen  the  platform  adjusted, 
save  on  this  particular  occasion.  The  evidence  was  offered 
for  the  purpose  of  showing  negligence  on  the  part  of  the 
defendant  But,  while  we  do  not  pass  upon  that  question, 
we  may  assume,  for  present  purposes,  that  negligence  on 
the  part  of  the  defendant  is  conclusively  established,  and 
yet  the  plaintiff  is  not  entitled  to  recover  because  his 
own  negligence,  as  it  appears  to  us,  was  the  proximate 
cause  of  his  injury. 

Complaint  is  also  made  because  the  court  excluded  cer- 
tain evidence  tending  to  show  that  the  light  in  the  room 
where  the  saw  was  operated  was  insufficient.  The  evi- 
dence would  not  have  saved  the  case,  had  it  been  admitted, 
because  the  only  reasonable  inference  to  be  drawn  from 
the  plaintiff's  testimony  is  that  he  could  have  seen  the 
saw,  had  lie  looked  for  it^  and  that  he  failed  to  see  it 
simply  because  he  failed  to  look.  If  there  was  any  error 
in  the  exclusion  of  this  testimony,  it  was  error  without 
prejudice. 

It  is  also  insisted  that  the  court  erred  in  refusing  to 
permit  the  plaintiff  to  state  what  his  belief  was  at  the 
time  of  the  accident,  as  to  whether  the  saw  was  in  motion 
or  not.  His  mere  unfounded  belief  as  to  *a  condition 
which  caused  the  injury  is  wholly  immaterial,  where  it 
appears  that  he  might  have  known,  and  that  a  due  regard 
for  his  own  safety  required  him  to  know,  the  truth.  To 
act  upon  such  a  belief  in  the  face  of  the  facts  and  cir- 
cumstances within  his  knowledge  would  of  itself  be  n^li- 
genca 

The  further  complaint  is  mad«  that  the  court  refused 
to  permit  the  plaintiff  to  read  certain  portions  of  a  deposi- 
tion of  a  witness  taken  and  filed  on  behalf  of  the  defendant 
Without  going  into  other  matters  urged  in  justification  of 
the  raling  on  this  pointy  it  will  suffice  to  8aj7  that  the 
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evidence  offered  tended  to  prove  nothing  which  we  have 
not  assumed  in  the  discussion  of  this  case,  and  nothing 
which,  had  it  been  admitted,  could  have  changed  the  result. 
It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiE  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Charles  S.  Fryer,  appellee,  v.  William  I.  Fryer  et  al., 
APPELLEES ;  Columbia  National  Bank  et  al.,  appel- 
lants. 

Filed  Novembeb  11,  1905.    No.  13,971. 

Mortgages:  Foreclosube:  Evidence.  The  rule  requiring  evidence  in 
support  of  the  allegation.  In  a  petition  for  the  foreclosure  of  a 
mortgage,  that  no  proceedings  at  law  have  heen  had,  etc.»  is 
available  to  an  attaching  creditor  resisting  the  foreclosure  a3id 
plaintiffs  claim  of  priority. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Reversed. 

Wilson  &  Brovyii  and  Saioyer  &  Snell^  for  appellants. 

George  A.  Adams,  contra. 

Albert,  C. 

The  plaintiff  brought  this  suit  to  foreclose  a  mortgage 
which  was  given  in  the  form  of  an  absolute  deed  for  the 
purpose  of  securing,  as  it  is  alleged  in  the  petition,  a  cer^ 
tain  indebtedness.  The  petition  contains  the  usual  alle- 
gation to  the  effect  that  no  proceedings  at  law  have  been 
had  for  the  recovery  of  the  debt,  or  any  part  thereof. 
This  allegation  was  put  in  issue  by  the  appellants,  the 
Columbia  National  Bank  and  the  First  National  Bank^ 
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who  were  among  the  parties  defendant  in  the  court  below, 
each  claiming  a  lien  on  the  proiH»rty,  superior  to  that  of 
the  plaintiff,  by  virtue  of  certain  attachments  levied  upon 
the  mortgaged  premises  in  actions  instituted  by  them,  re- 
spectively, against  the  principal  mortgage  debtor.  The 
mortgagors  made  default  The  couri:  entered  a  decree  of 
foreclosure,  giving  the  mortgagee  a  first  lien. 

It  is  now  claimed  that  there  was  a  failure  of  proof  on 
the  n^ative  proposition  that  no  proceedings  at  law  have 
been  had  for  the  recovery  of  his  debt,  or  any  part  thereof. 
We  have  searcheni  the  record  with  more  than  usual  can* 
for  evidence  Umdiiig  to  support  that  proposition,  and  con- 
fess to  an  inability  to  find  the  slightest  evidence  tending 
in  that  direction.  The  plain  Li  IT,  however,  contends  that 
the  rule  requiring  such  proof  does  not  ai^ly  to  the  appel- 
lants, who  are  not  mortgagors,  but  merely  claimants  under 
attachment  liens.  This  contention  finds  some  slight  sup- 
port in  dictum  to  be  found  in  Hcni-y  d  Coatsworth  Co.  v. 
McCurdy,  36  Keb.  8G3,  where  doubt  is  expressed  as  to 
whether  an  incumbrancer  seeking  to  establish  and  foreclose 
his  incumbrance  in  the  same  action,  may  invoke  that  rule, 
**the  provision  being,"  say  the  court,  "for  the  benefit  of  the 
mortgagor."  'So  authorities  are  cited  in  support  of  that 
position,  nor  was  the  point  necessarily  involved  in  that 
case.  A  dill'erent  conclusicm  was  reached  in  Pratt  v.  Gallo- 
nay,  1  Neb.  (Unof.)  108.  A  reh(»aring  was  had  before  an- 
other di^partment,  and  the  same  conclusion  reached  in  an 
opinion  by  Olduam,  C,  concuri-ed  in  by  both  of  his  asso- 
ciates. 1  Neb.  (Unof.)  172.  We  are  unable  to  discover, 
either  in  the  statute  requiring  such  averment,  or  the  rea- 
son upon  which  such  sUitute  is  based,  any  good  reason  for 
holding  that  the  failure  of  proof  thereon  is  available  only 
to  the  mortgagor,  or  those  claiming  under  him  as  grantees. 
That  a  failure  of  proof  on  this  point  is  fatal,  when  the 
question  is  raised  by  the  mortgagor  or  his  grantees,  is  set- 
tled by  numerous  decisions  of  tliis  court.  It  is  equally 
fatal,  we  think,  when  raised  by  attaching  creditors  as  in 
this  case.     Plumber  v.  Park,  62  Neb.  665. 


1 
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The  qnestion  of  the  sufficiency  of  the  evidence  to  sustain 
the  decree  in  other  particulars  is  raised.  But  it  would  be 
unprofitable  to  go  into  that  question^  because  whatever 
conclusion  we  should  reach  thereon  would  not  change  the 
recommendation  which/  in  view  of  the  entire  record,  we 
have  agreed  upon. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings  aeording  to  law. 

DuFFiB  and  Jaokson,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion^  the  decree  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Rbversbd. 


Statb  of  Nebraska,  bx  bbi^.  W.  W.  Stephens,  Admin- 

I8TRAT0B,  V.  HOSMBB  H.  HbNDBB,  COUNTY  JUDGB. 

Felsd  Notkbcbeb  11,  1905.    Na  14,821. 

UTandmrnui  is  a  discretionary  wrlt»  and  it  is  no  abuse  of  discretion 
to  deny  the  writ,  where  Its  object  is  to  compel  the  transfer  of 
a  trust  fund  from  the  custody  of  an  official  whose  bond  is  sufQ- 
cient  to  protect  it  to  one  whose  bond  is  not  sufficient  for  that 
purpose. 

Ebbob  to  the  district  court  for  Saline  county:  Lbsue  G. 
HuBDy  Judge.    Affirmed. 

B.  M.  Proudfit,  F.  I.  Foss  and  B.  D.  Braum,  for  plaintiff 
in  error. 

A.  8.  Sands  and  Hall^  Woods  d  Pound,  contra. 

■  •  '    i 
Albbbt,  O. 

About  the  10th  of  January,  1905,  one  George  Smith,  who 
had  been  living  alone  on  his  farm  in  Saline  county,  was 
found  dead  in  his  house.    The  coroner  took  possession  of 
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the  body  and  personal  effects  of  the  deceased.  Among  his 
personal  effects  were  152.85  in  cash,  and  a  certificate  of 
deposit  for  fS^SOO  issued  to  him  by  the  First  National  Bank 
of  Friend.  The  coroner  turned  the  personal  effects  over  to 
the  county  judge  of  the  county,  who  is  the  respondent  in 
this  proceeding.  The  following  month,  W.  W.  Stephens, 
the  relator,  was  duly  appointed  administrator  of  the  estate 
of  the  deceased,  giving  a  bond  which  was  fixed  at  |500  and 
duly  approved.  On  the  same  day  he  accompanied  the 
county  judge  to  the  bank  which  had  issued  the  certificate 
of  deposit,  and,  for  some  reason  which  is  not  very  clear, 
both  he  and  the  county  judge  indorsed  the  certificate  in 
their  respective  official  capacities,  and  the  proceeds  were 
placed  to  the  credit  of  the  county  judge.  Afterwards  the 
relator  came  to  the  conclusion  that  he  was  entitled  to  the 
custody  of  the  assets  of  the  estate,  and  made  a  demand  in 
writing  on  the  county  judge  that  all  funds  in  possession 
of  the  latter  be  turned  over  to  him.  This  demand  was  ac- 
companied by  an  administrator's  bond,  signed  by  the  re- 
lator and  certain  sureties,  conditioned  according  to  law. 
Both  writings  were  delivered  to  the  county  judge,  who  re- 
fused to  comply  with  the  demand.  The  bond  has  not  been 
approved,  although  its  sufficiency  is  not  called  in  question. 
Thereupon  the  relator  applied  to  the  district  court  for  a 
writ  of  mandamus  commanding  the  respondent  to  pay  over 
the  money  in  question,  with  interest.  The  district  court 
denied  the  writ,  and  the  cause  is  now  here  on  error. 

The  application  is  grounded  on  the  proposition  that  the 
county  judge  holds  the  money  in  his  official  capacity. 
Whether  that  proposition  is  sound  is  a  question  which 
would  admit  of  some  argument,  and  one  upon  which  we 
do  not  undertake  to  pass,  because,  assuming  the  proposi- 
tion to  be  true,  we  think  the  writ  was  properly  denied. 
The  writ  of  mandamus  is  a  discretionary  writ.  Moores  v. 
State,  71  Neb.  522 ;  Donahue  v.  State,  70  Neb.  72 ;  Van  Akin 
V.  Dunn,  117  Mich.  421 ;  People  v.  JeroXoma/n,  139  N.  Y.  14. 
In  the  last  case  the  court  said : 

"A  mandamus  is  only  granted  in  the  sound  discretion 
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of  the  court.  This  discretion  is  not,  of  course,  a  capricious 
or  arbitrary  exercise  of  the  power  of  the  court  to  refuse 
relief  even  in  a  proper  case.  Where,  however,  it  appears 
that  with  reference  to  the  very  question  at  issue  the  con- 
duct of  the  party  applying  for  the  writ  has  been  such  as  to 
render  it  inequitable  to  grant  him  relief  by  mandamus, 
the  court  may,  in  the  exercise  of  its  discretion,  refuse  the 
writ/' 

In  the  case  at  bar,  the  relator  is  an  administrator  acting 
under  a  |500  bond,  and  seeks  to  compel  the  respondent  to 
turn  over  to  him  as  such  administrator  almost  f3,500, 
which  he  insists  the  respondent  holds  in  his  official  ca- 
pacity as  county  judge.  If  the  latter  thus  holds  the 
money,  it  is  protected  by  his  official  bond,  and,  whatever 
the  technical  right  of  the  relator  to  the  possession  of  the 
money,  a  ^Tit  of  mandamus  should  not  issue  to  compel 
a  transfer  thereof  from  one  whose  official  bond  is  presum- 
ably sufficient  to  protect  it  to  one  whose  bond  is  obviously 
inadequate. 

It  is  true  that  before  this  proceeding  was  instituted  the 
relator  tendered  an  additional  bond  in  the  sum  of  ?7,000 
and  the  sufficiency  of  the  sureties  thereto  are  not  ques- 
tioned. But  the  law  contemplates  a  judicial  order  fixing 
the  amount  of  the  bond  in  such  cases,  and  the  approval 
thereof  by  the  county  judge.  There  appears  no  order  fix- 
'ing  the  amount  of  an  additional  bond,  nor  does  it  appear 
that  there  was  any  order  made  requiring  an  additional 
bond.  The  additional  bond  has  not  been  approved,  nor 
does  it  seem  that  any  demand  has  been  made  that  it  be  ap 
proved.  The  present  proceeding  is  brought,  not  to  re- 
quire the  county  court  to  fix  the  amount  of  an  additional 
bond,  or  to  approve  the  bond  tendered,  but  to  compel  the 
county  judge  to  pay  over  the  funds. 

We  are  satisfied  that  the  writ  was  properly  denied, 
and  we  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 


DuPFiB  and  Jackson,  CC,  concur. 
B7 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


State  of  Nebraska,  ex  rbl.  William  R.  Mellor,  relator, 
V.  D.  C.  Grow  et  al.,  respondents. 

Filed  November  11,  1905.     Na  14.392. 

1.  Taxation:    Ck)BRECTioN  or  Assessments.     Chapter   112,  laws  1905, 

amendatory  of  section  121,  article  1,  chapter  77,  Compiled  Stat- 
utes 1903,  authorizes  a  county  board  to  correct  "evident  errors 
of  assessment,  or  of  apparent  gross  Injustice,  in  over  valuation 
•  or  under  valuation  of  real  property."  at  any  of  its  annual  meet- 
ings, -whether  such  errors  or  injustice  be  due  to  some  act  of  the 
assessor  or  to  that  of  the  board  itself. 

2.  Petition:  Pabties.    The  several  owners  of  different  tracts  or  lots 

of  la:nd  may  unite  in  a  petition  to  the  board  for  relief  from  such 
errors  and  injustice. 

3.  Decision  of  County  Board:    Conclusiveness.      Where  the  county 

board  has  jurisdiction  of  the  subject  matter  and  the  parties,  and 
grants  such  relief,  its  orders  In  that  behalf  are  not  subject  to 
review  in  a  collateral  proceeding,  but  are  conclusive  until  set 
aside  on  error  or  appeaL 

Original  application  for  a  writ  of  mandamus  to  compel 
respondents  to  vacate  certain  orders  reducing  assessments 
for  taxation.     Writ  denied. 

Norris  Broion,  Attorney  General,  W.  T.  Thompson  and 
jB.  J.  Nightingale,  for  relator. 

J.  8.  Pedler  and  H.  M.  Mathew,  contra. 

Albert,  0. 

This  is  an  original  application  to  this  court  for  a  writ  of 
mandamus  requiring  the  respondents,  who  constitute  the 
board  of  equalization  of  Sherman  county,  to  vacate  certain 
orderS;  made  hy  that  body  in  1905,  at  its  annual  meetings 
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reducing  the  assessed  valuation  of  certain  real  estate  in 
that  county,  and  the  restoration  of  the  original  valuation 
thereof  on  the  tax  list  The  lands  were  duly  assessed,  and 
the  assessment  duly  acted  upon  by  the  board  of  equaliza- 
tion, in  1904.  At  the  sitting  of  the  board  of  equalization 
in  1905  four  petitions,  each  describing  several  tracts  of 
land  and  signed  by  the  owners  of  the  respective  tracts, 
were  presented  to  such  board.  The  petitions  allege,  in  sub- 
stance, that  there  are  evident  errors  of  assessment,  and 
gross  injustice  in  overvaluation  of  the  real  estate  described 
in  the  petitions  "as  valued  and  equalized  by  the  board  for 
the  purpose  of  taxation''  in  1904,  and  the  relief  sought  in 
each  case  was  a  reduction  of  such  valuation.  Evidence  was 
taken,  and  the  board  granted  the  relief  prayed.  The  rela- 
tor thereupon  made  due  demand  on  the  board  for  a  vaca- 
tion of  the  several  orders  granting  relief  to  the  petitioners, 
and  for  the  restoration  of  the  original  valuation  of  their 
lands  to  the  tax  list.  The  latter  demand  was  also  made 
on  the  county  clerk,  who  is  ex  officio  a  member  of  the  board 
of  equalization.  The  respondents  severally  refused  to 
comply  with  the  demands,  whereupon  the  relator  filed  this 
application. 

The  case  involves  an  examination  of  some  of  the  pro- 
visions of  what  is  commonly  known  as  the  revenue  act  of 
1903,  and  which,  as  originally  passed,  constitutes  chapter 
77,  Compiled  Statutes  1903  (Ann.  St.  10400-10643).  Sec^ 
tion  105,  article  I  (Ann.  St.  10504),  of  that  chapter  pro- 
vides that  "all  real  property  in  this  state,  subject  to 
taxation,  shall  be  assessed  on  the  first  day  of  April,  1904, 
and  every  fourth  year  thereafter,  which  assessment  shall 
be  used  as  basis  of  valuation  for  taxation  until  the  next 
quadrennial  assessment  except  as  hereinafter  provided.'' 
The  exception,  so  far  as  this  case  is  concerned,  at  least, 
refers  exclusively  to  such  changes  as  may  be  lawfully  made 
by  the  board  of  equalization.  Section  121  of  the  above  chap- 
ter (Ann.  St  10520),  relates  to  the  sessions,  powers  and 
duties  of  the  county  board  of  equalization,  and  provides, 
among  other  things,  that  the  board  shall,  "at  its  meeting 
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in  the  year  1904,  and  every  fourth  year  thereafter,  equalize 
the  valuation  of  real  property  of  the  county  by  raising  the 
valuation  of  such  tracts  and  lot»  aa  are  assessed  too  low, 
and  by  lowering  the  valuation  of  such  tracts  and  lots  as  are 
assessed  too  high." 

It  will  be  observed  that,  under  the  provisions  of  the  sec- 
tions just  referred  to,  the  valuation  of  real  estate,  as  re^ 
turned  by  the  assessor  and  acted  upon  and  adopted  by 
the  board  of  equalization  in  1904,  aside  from  the  right 
of  appeal  to  the  district  court  given  by  section  124  of  the 
act  (Ann.  St.  10523)  and  the  inherent  power  of  the  legis- 
lature to  amend  or  repeal  the  law,  was  irrevocably  fixed 
and  settled  until  the  next  quadrennial  assessment.  But  in 
1905  an  act  to  amend  section  121,  supra,  was  imssed  witii 
an  emergency  clause,  whereby  the  power  of  the  county 
board  to  raise  or  lower  the  valuation  of  real  property  was 
enlarged,  by  inserting  immediately  after  the  sentence  end- 
ing with  the  word  "high,"  in  the  above  quotation,  the  fol- 
lowng:  "But  in  cases  of  evident  error  of  assessment  or  of 
apparent  gross  injustice  in  overvaluation  or  undervaluar 
tion  of  real  property  the  county  board  of  equalization  may 
at  any  of  its  annual  meetings  consider  and  correct  the  same 
by  raising,  after  due  notice  has  been  given  to  the  interested 
party  or  parties,  or  by  lowering  the  assessed  valuation  of 
such  real  property."  Laws  1905,  ch.  112,  sec.  1.  In  short, 
as  the  law  stood  when  the  petitions  in  question  were  pre- 
sented and  acted  upon,  the  county  board  had  authority  to 
correct  "evident  error  of  asseswsment  or  of  apparent  gross 
injustice  in  overvaluation  or  undervaluation  of  real  prop- 
erty." 

There  is  no  dispute  as  to  the  law  thus  far,  but  the  relator 
contends  that  the  words  "assessments"  and  "valuation," 
as  used  in  the  amendment  of  1905,  relate  exclusively  to 
the  acts  of  the  assessor,  and;  as  the  corrections  in  questions 
were  of  alleged  "evident  error  of  assesvsment  and  of  appar- 
ent gross  injustice  in  overvaluation  of  the  land"  as  "valued 
and  equalized"  by  the  board  itself  in  1904,  they  were  not 
within  the  amendment^  and  the  board  was  without  jurisdic- 
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tion  to  correct  them  at  its  annual  meeting  in  1905.  This 
contention  involves  a  narrower  construction  of  the  lan- 
guage of  the  amendment  than  we  are  disposed  to  give  it 
While  the  words  "assessment"  and  "valuation"  may  be 
properly  used  to  designate  certain  acts  of  the  assessor, 
they  are  as  properly,  and  more  frequently,  used  to  desig- 
nate the  official  estimate  of  the  value  of  property  subject 
to  taxation.  While  the  assessor  makes  such  official  esti- 
mate, it  is  not  conclusive,  but  is  subject  to  revision  by  the 
county  board  of  equalization,  which  body  frequently  sub- 
stitutes its  own  estimate  of  the  value  of  a  particular  por- 
tion of  the  property  for  that  of  the  assessor.  See  sec.  121, 
supra.  Consequently,  the  completed  assessment  or  valua- 
tion of  property,  which  forms  the  basis  of  taxation, 
includes,  not  only  the  estimates  of  the  assessor,  but  also 
those  of  the  board  of  equalization.  There  is  nothing  in 
the  amendatory  act  which  leads  us  to  believe  that  the  legis- 
lature used  the  two  words  in  the  restricted  sense  which 
the  relator  would  give  them.  The  act  is  remedial,  and  was 
intended  to  reach  cases  where,  because  of  "evident  error 
of  assessment  or  of  apparent  gross  injustice  of  overvalua- 
tioti,  or  undervaluation,"  a  taxpayer  would  bear  more  or 
less  than  his  just  share  of  the  burden  of  taxation.  The 
necessity  for  a  remedy  is  just  as  urgent  where  the  error  or 
injustice  is  in 'the  act  of  the  board,  as  where  it  is  in  the  act 
of  the  assessor,  and  it  is  not  probable  that  the  l^slature 
lost  sight  of  this  necessity,  nor  that  it  intended  to  provide 
a  remedy  in  the  one  class  of  cases  and  not  in  those  of  the 
other. 

But  the  relator  argues  that  any  one  aggrieved  by  any 
action  of  the  board  had  already  a  remedy  by  appeal  or 
error,  consequently  the  amendment  was  not  necessary  to 
afford  relief  in  that  class  of  cases.  But  it  is  equally  true 
that,  without  the  amendment,  one  aggrieved  by  any  act  of 
the  assessor  could  have  such  act  reviewed  by  the  board  of 
equalization,  and,  failing  there,  could  appeal  to  the  dis- 
trict court.  But  these  remedies  were  hardly  adequate. 
Under  the  revenue  act  of  1903,  real  estate  was  to  be  as- 
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sessed  in  1904,  and  every  fourth  year  thereafter,  and  the 
acts  of  the  assessor  could  be  reviewed  by  the  board  and  the 
assessments  equalized  by  that  body  only  at  its  quadrennial 
meetings.  The  assessment  finally  adopted  by  the  board  at 
such  meetings  as  a  basis  for  taxation  would  remain  such 
basis  for  the  next  four  years,  unless  corrected  on  appeal  to 
the  district  court,  which  under  the  law  had  to  be  prosecuted 
within  20  days.  Error  was  available  for  a  longer  period, 
but,  as  is  well  known,  it  is  an  unsatisfactory  remedy  in  such 
cases.  Through  inadvertence  or  unavoidable  accident  the 
time  for  pursuing  these  remedies  was  frequently  allowed  to 
expire  before  the  necessary  steps  were  taken  to  make  them 
available.  Besides,  cases  might  arise  in  which  they  would 
not  be  available  under  any  circumstances,  as  where  the 
buildings  and  improvements  constituting  the  chief  value  of 
a  particular  piece  of  land  were  destroyed,  or  a  comparar 
tively  worthless  piece  of  land  improved  by  the  erection  of 
costly  buildings  after  the  quadrennial  meeting  of  the  board. 
In  each  case  the  valuation  adopted  by  the  board  as  a  basis  ' 
for  taxation,  if  just  when  adopted,  would  be  grossly  unjust 
after  such  changed  condition  of  the  property.  As  the  law 
stood  before  the  amendment,  there  was  no  remedy  for 
cases  of  that  kind,  or  for  any  other  error  or  injustice  in 
assessment  or  valuation,  not  jurisdictional,  and  they  were 
required  to  stand  until  the  next  quadrennial  assessment: 
It  seems  to  us  that  the  amendment  was  intended  to  miti- 
gate such  hardships,  not  by  giving  a  remedy  for  every  case 
of  error  or  injustice,  however  slight,  but  for  the  class 
therein  specified,  whether  the  same  are  committed  by  the 
assessor  or  by  the  board  itself; 

By  stipulation,  and  otherwise,  an  attempt  is  made  to 
bring  before  this  court  the  evidence  taken  before  the  county 
boai'd  at  the  hearing  of  the  several  petitions  hereinbefore 
mentioned.  But  that  evidence  cannot  be  reviewed  in  this 
proc(*eding.  The  board  had  jurisdiction  of  the  subject 
mattx^r  and  the  parties,  and  its  orders  in  the  premises 
are  conclusive,  and  will  be  presumed  to  have  been  based 
on  sufficient  evidence,  until  reversed  on  appeal  or  error. 
1  Desty,  Taxation,  p.  603. 
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Complaint  is  made  that  several  property  owners  joined 
in  one  petition  in  each  case.  That  is  not  a  just  ground 
of  complaint  In  cases  of  this  kind,  parties  frequently, 
if  not  generally,  act  without  an  attorney,  and  technical 
exactness  and  nicety  of  pleading  is  neither  expected  nor 
required.  The  petitions  are  sufficient  to  confer  jurisdic- 
tion, and  that  is  sufficient  where,  as  in  this  case,  they  are 
ajssailed  collaterally. 

It  is  recommended  that  the  writ  be  denied. 

DuppiE  and  Jackson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  writ  of  mandamus  is  denied. 

Writ  denied. 


Ernest  Wendt  v.  Nellie  B.  Stewart. 

Filed  Novembeb  11,  1905.    No.  13,885. 

Vendor  and  Purchaser:  Rights  in  Crops.  Where,  by  the  terms  of 
a  lease,  rent  is  reserved  in  a  share  of  the  crops,  the  landlord  and 
tenant  are  tenants  in  common  of  the  growing  crops,  and  In  such 
case  a  purchaser  of  the  real  estate  from  the  landlord  during  the 
term  of  the  lease,  in  the  absence  of  an  agreement  to  the  con- 
trary, is  not  entitled  to  a  portion  of  the  crop  belonging  to  the 
landlord  which  had  been  severed  from  the  realty  prior  to  the 
time  he  acquired  title  to  the  land  upon  which  the  crop  was 
grown. 

Error  to  the  district  court  for  Lancaster  county:  Al- 
bert J.  Cornish,  Judge.    Reversed. 

Frederick  Shepherd  and  Mockett  &  Polk,  for  plaintiff  in 
error. 

Stewaii  d  Hunger,  contra. 

Jackson,  C. 

On  the  6th  day  of  Auf2:u8t,  1902,  J.  J.  Rankin  and  E.  T. 
Buxton  entered  into  a  written  contract  with  L.  L.  E.  Stew- 
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art,  whereby  they  agreed  to  sell  to  Stewart  a  tract  of 
land  in  Lancaster  county,  and  to  convey  the  same  by  war- 
ranty deed  upon  the  payment  of  12,500.  From  the  record 
it  is  inferred  that  the  legal  title  was  in  Bankin,  but  that 
Buxton  had  a  beneficiary  interest  in  the  land.  On  the 
12th  day  of  August  of  that  year,  Bankin,  joining  with  his 
wife,  executed  a  warranty  deed  for  the  premises  to  Nellie 
B.  Stewart,  in  whose  behalf  it  would  appear  that  L.  L.  E. 
Stewart  was  acting  when  the  contract  was  made,  and  cm 
the  22d  day  of  October  of  that  year,  Buxton,  joining  with 
his  wife,  executed  a  quitclaim  deed  to  Nellie  B.  Stewart, 
and  from  the  stipulation  appearing  in  the  record  it  seems 
that  the  transaction  was  closed  by  the  payment  of  the  pur- 
chase money  and  the  delivery  of  the  deed  on  the  4th  day 
of  November  of  that  year.  At  the  time  of  the  execution 
of  the  contract  and  the  consummation  thereof  by  the  pay- 
ment of  the  purchase  money  and  the  delivery  of  the  deeds, 
Ernest  Wendt  was  in  possession  of  the  real  estate  und«*  a 
written  lease  from  Bankin,  terminating  on  March  1,  1903. 
The  lease  contained  this  provision:  ^*And  the  said  second 
party  (Ernest  Wendt),  in  consideration  of  the  leasing  of 
the  above  premises,  hereby  covenants  and  agrees  with  the 
party  of  the  first  part  (J.  Joseph  Bankin)  to  pay  the  said 
party  of  the  fii-st  part  as  rent  for  the  same  as  follows,  to 
wit:  Two-fifths  (2-5)^ of  all  the  crops  raised  on  said  land, 
the  same  to  be  delivered  in  Emerald,  Nebraska^  during 
the  rent  period,  at  whatsoever  place  the  first  party  may 
designate."  Wendt  disposed  of  the  crop  and  paid  the  pro- 
ceeds thereof  to  Bankin's  agent,  partly  on  December  18, 
1902,  and  the  balance  on  January  12, 1903.  Nellie  B.  Stew- 
art, the  grantee  in  the  deeds  referred  to,  sued  Wendt  in 
the  district  court  for  Lancaster  county  for  that  i>ortion 
of  the  proceeds  of  the  crop  paid  to  Bankin  as  rent,  and  re- 
covered judgment,  from  which  judgment  Wendt  prose- 
cutes error. 

The  only  question  presented  is  whether  or  not  the  share 
of  the  crop  roseiTed  by  the  landlord  in  the  lease  to  Wendt 
pa^ed  with  the  title  to  the  land^  there  being  no  reawvar 
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tion  in  the  deeds  of  conveyance,  which  were  absolute  in 
form.  It  is  provided  by  section  1073  of  the  code:  "In 
all  cases  where  any  lands  may  have  been  let,  reserving 
rent  in  kind,  and  when  the  crops  or  emblements  growing  or 
grown  thereon  shall  be  levied  on  or  attached,  by  virtue  of 
any  execution,  attachment,  or  other  process  against  the 
landlord  or  tenant,  the  interest  of  such  landlord  or  tenant, 
against  whom  such  process  did  not  issue,  shall  not  be 
affected  thereby."  Construing  this  section  of  the  code,  it 
was  held  in  Sims  v,  Jones,  54  Neb.  769,  that  it  was  a  dis- 
tinct recognition  by  the  legislature  of  the  doctrine  that  the 
landlord  and  tenant  are  tenants  in  common  of  the  grow- 
ing crops,  where  rent  is  reserved  in  a  share  of  the  crops. 
The  landlord,  being  a  tenant  in  common  with  the  tenant 
in  the  growing  crops,  becomes  the  owner  of  a  share  of 
the  crops  as  soon  as  they  are  so  far  advanced  that  they 
may  be  said  to  be  property.  .This  rule  would  not  be  af- 
fected by  that  provision  of  the  lease  requiring  the  tenant 
to  gather  that  portion  of  the  crop  belonging  to  the  land- 
lord* The  landlord  held  the  legal  title  to  the  land  upon 
which  the  crop  was  grown  until  the  consummation  of  the 
terms  of  the  contract  of  sale,  which,  as  we  have  shown, 
was  on  the  4th  day  of  November,  1902,  and,  under  the 
holding  in  Yeazel  v.  White,  40  Neb.  432,  was,  during  that 
time,  entitled  to  harvest  and  hold  any  portion  of  his  share 
of  the  crops  grown  thereon  that  were  in  a  proper  condition 
for  harvesting.  In  that  case  the  conclusion  was  reached 
that  the  purchaser  at  a  judicial  sale  did  not  acquire  title  to 
that  portion  of  the  crop  severed  from  the  realty  before 
the  confirmation  of  the  sale,  and  such,  without  doubt,  is 
the  law  in  this  state.  As  affecting  that  question,  there 
seems  to  be  no  distinction  in  principle  between  the  pur- 
chaser at  a  judicial  sale  and  one  who  purchased  directly 
from  the  holder  of  the  title.  It  appears  from  the  record 
that  a  portion  of  the  crop,  at  least,  had  been  severed  from 
the  realty  before  the  title  to  the  land  passed  from  the  land- 
lord to  the  defendant  in  error  and  that  the  judgment  in 
her  favor  included  the  value  of  that  portion  of  the  crop. 
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It  follows,  therefore^  that  the  judgment  of  the  district 
court  was  erroneous. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion. 

DuFFiB  and  Albert,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  in  conformily 
with  this  opinion. 

Bevebsed. 


Calvin  J.  Brooks  v.  Edgar  C.  Stanley. 

Filed  Noviebcbeb  ll,  1905.    No.  18,948. 

A  single  assigiunent  of  error,  covering  several  rulings  of  the  trial 
court,  In  the  following  language:  "Errors  of  law  occurring  at 
the  trial  and  duly  excepted  to  by  the  defendant,  as  follows,  as 
shown  on  page  6/'  etc.,  held  too  general, to  call  for  consideration, 
especially  where  it  appears,  as  in  this  case,  that  objections  to 
one  or  more  of  the  questions  included  in  the  assignment  were 
properly  overruled. 

Error  to  the  district  conrt  for  Dawson  county :  Homer 
M.  Sullivan,  Judge.    Affirmed. 

Warrington  &  Stewart  and  Q.  W.  Foof,  for  plaintiff  in 
error. 

H.  M.  SinclaAr  and  E.  A.  Cook,  contra. 

Jackson,  C. 

The  defendant  in  error,  hereinafter  styled  plaintiff,  re- 
covered judgment  in  the  district  court  against  the  plain- 
tiff in  error,  hereinafter  styled  defendant,  for  the  pos- 
session of  about  half  an  acre  of  farm  land.  The  con- 
troversy arose  over  a  dispute  about  the  location  of  a 
government  corner.    The  defendant  prosecutes  error. 
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The  first  assignment  of  error  covers  the  ruling  of  the 
trial  court  upon  the  objections  of  the  defendant  to  some 
12  different  questions  propounded  to  the  plaintiflf's  wit- 
nesses, the  exact  language  of  the  assignment  being: 
"Errors  of  law  occurring  at  the  trial  and  duly  excepted  to 
by  the  defendant  as  follows,  as  shown  on  page  6,"  etc. 
This  assignment  of  error  is  too  general  to  call  for  con- 
sideration under  the  rule  adopted  and  followed  in  this 
court,  and  will  be  disregarded,  especially  where  it  ap- 
pears, as  in  this  case,  that  objections  to  one  or  more  of 
the  questions  included  in  the  assignment  were  properly 
overruled.  We  are  aware  that  a  similar  assignment  was 
held  good  in  Darner  v.  Daggett,  35  Neb.  695,  but  in  a 
later  opinion  by  the  same  author  the  rule  of  that  case  was 
especially  disapproved.  Phoenix  Ins  Co,  v.  King,  54 
Neb.  630. 

The  second  and  third  assignments  of  error  are  that  the 
verdict  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  law.  We  have  read  the  entire  record,  and  from 
a  consideration  of  all  the  evidence  do  not  hesitate  to  say 
that  the  claim  of  the  plaintiff,  as  to  the  place  where  the 
government  corner  was  actually  located,  is  sustained  by 
an  overwhelming  weight  of  the  evidence,  and  it  is  difficult 
to  understand  how  a  jury  could  arrive  at  any  different 
conclusion  from  the  one  reached. 

The  giving  of  instructions  4,  5,  7  and  9  by  the  court 
on  its  own  motion  is  also  assigned  as  error.  Instruction 
4  is:  ^TTou  are  instructed  that  the  real  question  in  issue 
in  this  case  is  whether  or  not  the  strip  of  land  in  con- 
troversy belongs  to  the  land  described  in  plaintiff's  peti- 
tion, or  whether  it  belongs  to  the  land  of  the  defendant, 
and  it  will  be  your  duty  to  determine  where  the  correct 
boundary  line  is  between  plaintiff's  and  defendant's  prop 
erty."  It  is  complained  of  this  instruction  that  it  omits 
to  advise  the  jury  that  it  w^ould  be  their  duty  to  deter- 
mine from  the  evidence  Avhere  the  correct  boundary  line 
is,  but  the  instruction  ivS  not  open  to  this  criticism.  It 
does  not  purport  to  be  a  rule  of  procedure.    By  the  in-. 
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struction  the  court  defines  the  issue  and  informs  the  jury 
of  the  real  question  to  be  by  them  determined.  They 
were,  by  later  appropriate  instructions,  informed  as  to 
the  burden  of  proof  and  the  rules  of  law  applicable  to 
the  determination  of  the  controversy. 

Instruction  5  is  as  follows:  "The  court  instructs  the 
jury  that,  in  questions  of  boundary,  natural  objects,  called 
for,  marked  lines,  and  reputed  boundaries,  well  estab- 
lished, should  be  preferred,  in  ascertaining  the  identity 
of  a  tract  of  land,  to  the  courses  and  distances  of  the 
calls  of  the  grant ^'  The  complaint  about  this  instruc- 
tion is  that  it  is  not  applicable  to  the  testimony  and 
tended  to  mislead  the  jury.  This  contention  cannot  be 
sustained.  It  appears  from  mexisurements  made  by  sur- 
veyors subsequent  to  the  government  survey  that  the  dis- 
tances between  section  corners,  as  shown  by  the  govern- 
ment field  notes,  do  not  correspond  with  actual  measure- 
ments. On  the  other  hand,  the  testimony  is  such  as  to 
leave  no  doubt  that  certain  mounds,  witness  marks  and 
stakes  evidenced  the  actual  location  of  government  cor- 
ners, and  these  mounds,  witness  marks  and  stakes  must 
control  over  the  courses  and  distances  shown  by  the  field 
notes.  The  early  settlers  established  their  lines  corre- 
sponding with  the  location  of  such  corners,  marked  their 
boundaries  by  rows  of  trees,  and  by  common  assent  recog- 
nized the  boundaries  so  established  for  many  years— in 
fact,  until  the  evidences  of  the  comer  in  dispute  were  oblit- 
erated by  the  plow,  except  the  remains  of  a  cedar  stake 
found  later  at  a  point  where  the  plaintiff  claims  the 
government  corner  in  dispute  to  have  been  located.  In 
view  of  these  facts,  the  instruction  is  held  applicable  to 
the  evidence. 

The  first  sentence  of  instruction  7  is:  "If  you  find  from 
the  evidence  that  a  quarter  comer  was  in  fact  located 
by  the  government  surveyor  on  the  north  side  of  section 
18,  then  that  corner  will  mark  the  plaintiff's  and  defend- 
ant's boundary,  regardless  of  any  excess  that  may  exist 
in  the  survey  of  the  whole  north  lina"    It  is  said  that 
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this  sentence  is  misleading,  because  it  is  not  broad  enough 
under  the  evidenca  It  is  a  sufficient  answer  to  say  that, 
if  the  defendant  was  not  satisfied  with  this  instruction  and 
desired  one  more  specific,  it  waa  his  privilege  and  duty 
to  submit  such  an  instruction  to  the  court,  with  a  request 
that  it  be  given  to  the  jury.  This  he  did  not  do,  and  he 
cannot  now  be  heard  to  complain  of  the  instruction  in 
question. 

Through  instruction  9  the  court  said  to  the  jury :  'TTou 
are  instructed  that,  if  you  believe  from  the  evidence  that 
the  line  claimed  by  the  plaintiff  is  the  correct  line,  then 
you  will  find  for  the  plaintiff.''  It  is  contended  that 
this  instruction  is  also  too  general.  Our  remarks  relative 
to  the  objection  to  instruction  7  are  equally  applicable 
to  the  objection  to  instruction  9. 

We  find  no  error  in  the  instructions  complained  of,  and 
we  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Louis  C.  Holthaus,  appellant,  v.  Adams  County  bt  al., 

APPELLEES. 

Filed  November  11,  1905.    No.  13,953. 

1.  Taxation:  Exemptions:  Pboperty  Abandoned  fob  Relxgious  Pub- 
poses.  The  abandonment  of  property  formerly  used  exclusively 
for  religious  and  educational  purposes,  with  the  intention  of 
never  again  using  the  property  for  such  purposes,  together  with 
the  fact  that  since  such  abandonment  the  property  has  not  been 
used  for  the  purposes  stated,  or  for  any  other  purpose  that  would 
exempt  it  from  taxation,  renders  such  property  liable  to  taxi^tlm 
from  the  time  ot  audi  abandonment. 
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2.  Tax  List:  Evidence.  A  tax  list  made  in  conformity  with  the  pro- 
Yisions  of  the  statute  Is  prima  facie  evidence  that  a  levy  of  taxes 
was  made  by  the  proper  authorities,  and  is  conclusive  aa  against 
a  claim  of  irregularities  in  making  such  levies. 

8.  Taxes:  Gollectioit.  The  provisions  of  the  revenue  law  of  1903, 
changing  the  method  of  procedure  in  the  enforcement  ct  the 
collection  of  taxes,  are  available  for  the  collection  of  taxes  de- 
linquent prior  to  the  time  such  revenue  law  went  into  eifect 

Appeal  from  the  district  court  for  Adams  county:  Ed 
L.  Adams,  Judge.    Affirmed. 

Tibhets  Bros.  &  Morey,  for  appellant. 

F.  P.  Olmstead  and  W.  F.  Button^  contrn. 

Jackson,  C. 

This  is  an  appeal  from  the  district  court  for  Adams 
county.  The  facts  important  to  the  inquiry  are  these: 
The  order  of  Sisters  of  Visitation  acquired  by  donation 
block  6  in  Mumaw's  addition  to  the  city  of  Hastings,  and 
erected  thereon  an  academy  building,  which  they  used  ex- 
clusively for  educational  and  religious  purposes  from  the 
year  1890  to  November,  .1896,  when  they  abandoned  the 
property  with  the  intention  of  never  again  using  it  for  the 
purpose  stated.  To  aid  in  the  erection  of  the  building 
the  order  borrowed  a  large  sura  of  money,  and  secured  the 
payment  of  the  same  by  mortgage  covering  said  real  estate. 
Since  the  abandonment  of  the  property  by  the  order  of 
the  Sisters  of  Visitation  it  has  been  unoccupied,  except  by  a 
tenant  of  the  mortgagee,  who  was  permitted  to  live  there 
without  consideration,  other  than  his  services  in  the  care 
of  the  property;  the  mortgagee  having  taken  possession 
of  the  property  upon  its  abandonment  by  the  sisters. 
The  plaintiflF,  appellant  herein,  succeeded  to  the  rights  of 
the  mortgagee,  and  for  several  years  made  no  effort  to  col- 
lect the  debt  secured  by  his  mortgage,  but  finally  instituted 
a  proceeding  wherein  the  mortgage  was  foreclosed,  and 
through  such  proceeding  acquired  the  legal  title,  which 
he  now  holds.    From  the  years  1897  to  1902,  both  inclu- 
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sive,  the  assessor's  books,  as  made  up  in  the  office  of  the 
county  clerk  of  that  county  by  an  assistant  employed  in 
that  office,  contained  a  description  of  the  real  estate  in- 
volved, and  after  such  description  the  word,  "exempt,'* 
written  by  the  assistant.  The  assessor  each  year  valued 
the  property  for  the  purpose  of  taxation  and  made  due 
return  thereof.  The  tax  list,  as  made  up  by  the  county 
clerk  each  year,  contained  a  description  of  the  property,  the 
valuation  placed  thereon  by  the  assessor,  and  the  several 
amounts  of  taxes,  presumably  corresponding  with  the 
levies  made  by  the  state,  county  and  other  municipal  au- 
thorities. Opposite  these  entries  on  the  tax  list  was  writ- 
ten, by  whom  and  when  the  record  does  not  disclose,  the 
word  "exempf  For  some  of  the  years  the  mortgagee 
paid  the  tax  imposed  by  the  city  of  Hastings.  All  other 
taxes  for  those  years  are  unpaid.  At  the  tax  sale,  re- 
quired by  law  to  be  held  for  the  sale  of  all  real  prop- 
erty upon  which  taxes  were  delinquent,  the  county  treas- 
urer of  Adams  county,  in  the  year  1903,  offered  said 
real  estate  for  sale  for  all  taxes  delinquent  thereon  at  that 
time,  but  the  property  was  not  sold  for  want  of  bidders. 
The  word  "exempt"  was  by  some  one  erased  from  the  tax 
lists.  The  plaintiff  instituted  this  action  in  February, 
1904,  against  the  county  of  Adams,  the  treasurer  of  that 
county,  and  the  city  of  Hastings,  wherein  he  sought  to 
have  the  taxes  for  the  years  stated  decreed  void,  and  to 
enjoin  the  defendants  from  attempting  to  enforce  the  col- 
lection thereof.  The  defendant  city  of  Hastings  inter- 
posed a  demurrer  to  the  petition,  which  was  sustained, 
and  the  action  dismissed  as  to  that  defendant.  The 
county  of  Adams  and  its  treasurer  filed  an  answer  and 
cross-petition,  wherein  they  sought  a  foreclosure  of  the 
lien  for  the  taxes  during  the  controverted  years.  They 
also  demurred  to  the  plaintiff's  petition.  The  plaintiff 
answered  to  the  cross-petition.  In  the  trial  court  the 
defendants'  demurrer  to  the  plaintiff's  petition  was  sus- 
tained, and  the  cause  proceeded  to  trial  upon  the  cross- 
petition  of  the  defendant  and  the  answer  thereto.    The 
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trial  resulted  in  a  decree  sustaining  the  validity  of  the 
taxes  and  foreclosing  the  lien,  as  prayed.  Plaintiff  ap- 
pealed, and  the  case  is  now  here  for  review. 

The  contention  of  the  appellant  is  that  the  property 
was  expmpt  from  taxation  during  the  controverted  years, 
and  that  under  the  evidence,  even  though  it  be  held  that 
the  property  was  subject  to  taxation,  the  decree  cajinot  be 
sustjiined.     The  first  contention  involves  a  construction 
of  the  constitutional  and  statutory  provisions  relative  to 
the  exemption  of  property  in  this  state  from  taxation. 
The  constitutional  provision   (art.  IX,  sec.  2)   is:  ^The 
property  of  the  state,  counties,  and  municipal  c(Hi>oTa- 
tions,  both  real  and  personal,  shall  be  exempt  from  taxa- 
tion, and  such  other  property  as  may  be  used  exclusively 
for  agricultural  and  horticultural  societies,  for  school, 
religious,  cemetery  and  charitable  purposes,  may  be  ex- 
empted from  taxation,  but  such  exemptions  shall  be  only 
by  general  law."    It  is  provided  by  statute  (Comp.  St 
1903,  ch.  77,  art.  I,  sec.  13;  Ann  St.  10412) :  "The  follow- 
ing property  shall  be  exempt  from  taxation:  First,  all 
property  of  the  state,  counties,  and  municipal  corpora- 
tions.    Second,  such  other  property  as  may  be  used  ex- 
clusively for  agricultural  and  horticultural  societies,  for 
schools,  religious,  cemetery  and  charitable  purposes."  The 
construction  of  these  provisions  was  involved  in  the  case  of 
Scott  V.  Society  of  Russian  Israelites,  59  Neb.  571.    The 
first  paragraph  of  the  syllabus  in  that  case  is : 

"Property  used  directly,  immediately  and  exclusively 
for  religious  purposes  is  exempt  from  taxation,  without 
regard  to  the  question  of  absohite  ownership." 

Mr.  Justice  Nonv.vL,  who  delivered  the  opinion  of  the 
court,  in  commenting  upon  the  constitutional  and  statu- 
tory provisions  qnot(Hl  above,  said: 

"The  language  of  the  provisions  quoted  is  plain.  There 
is  exempt  from  taxation  all  property  used  exclusively  for 
religious  purposes.  It  is  the  exclusive  use  for  the  purpose 
named  which  determines  whether  the  property  is  subject 
t-o  the  burden  of  taxation  or  not," 
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In  support  of  this  contention  he  quoted  largely  from 
Washburn  College  v.  Commissioners  of  Shawnee  County^ 
8  Kan.  344.  The  law  of  Kansas  is  similar  to  our  own, 
and  Mr.  Justice  Brewer,  in  the  opinion  in  that  case  said : 

"To  bring  this  property  within  the  terms  of  the  section 
quoted  it  must  be  ^used  exclusively  for  literary  and  educa- 
tional purposes.'  This  involves  three  things — first,  that 
the  property  is  used ;  second,  that  it  is  used  for  educational 
purposes;  and  third,  that  it  is  used  for  no  other  purpose." 

The  conclusion  reached  in  that  case  w^as  that  certain 
real  estate,  owned  by  an  educational  society,  and  pur- 
chased with  a  view  of  thereafter  erecting  buildings  thereon 
to  be  used  for  educational  purposes,  but  not  jet  improved 
or  used  for  that  purpose,  was  not  exempt  from  taxation 
under  the  laws  of  Kansas.  With  the  reasoning  in  that 
case  we  agree,  and,  applying  the  principle  there  involved 
to  the  case  at  bar,  it  seems  clear  that,  from  the  time  the 
order  of  the  Sisters  of  Visitation  abandoned  the  property, 
with  the  purpose  of  never  again  using  it  for  educational 
and  religious  purposes,  the  property  w^as  subject  to  taxa- 
tion,  and  taxes  might  be  lawfully  levied  and  assessed 
thereon. 

It  is  claimed  on  the  part  of  the  appellant  that  the  mort- 
gage was  made  and  allow^ed  to  run  in  reliance  upon  the 
exemption  of  said  premises  from  taxation.  His  position 
in  that-  respect  is  untenable.  The  mortgagee  may  have 
contracted  with  the  mortgagor  that  the  property  should 
continue  to  be  used  for  educational  and  religious  pur- 
poses during  the  period  covered  by  his  mortgage,  although 
the  existence  of  any  such  agreement  or  understanding  is 
denied  by  the  sisters  having  the  institution  in  charge,  but 
such  contract  cannot  avoid  the  effect  of  our  revenue  law, 
or  exempt  the  property  from  taxation,  except  as  the  con- 
tracting parties  should  keep  themselves  within  the  pro- 
visions of  the  statute  relative  to  the  exemption  of  prop- 
erty from  taxation.  It  is  argued  that  the  statute  invites 
the  investment  of  money  in  educational  institutions  for 
the  public  benefit,  and  exempts  such  property  from  taxa- 
58 
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tion,  and  that,  once  so  invested,  the  protection  of  the  statr 
nte  should  not  be  removed  until  such  institution  is  devoted 
to  other  purposes.  It  is  a  sufficient  answer  to  say  that  the 
protection  of  the  statute  has  never  been  removed.  The 
law  remains  the  same,  and  the  appellant,  by  taking  ad- 
vantage of  its  privileges,  might  have  continued  the  prop- 
erty within  its  terms,  but  there  is  no  pretense  that  the 
appellant,  from  the  time  he  took  possession  of  the  pmp- 
erty,  ever  contemplated  using  it  for  religious  or  educa- 
tional purposes.  On  the  contrary,  the  evidence  discloses 
that  he  held  it  with  a  view  of  some  time  disposing  of  it 
to  some  one  who  might  use  it  for  that  purpose. 

The  next  contention  involves  two  questions.  It  is 
averred  in  the  cross-petition  that  taxes  were  legally  as^ 
sessed  and  levied  on  the  property  during  each  of  the  years 
in  question.  The  answer  to  the  cross-petition  is  a  general 
denial,  and  the  only  evidence  that  taxes  were  in  fact  levieil 
on  the  property  during  those  years  was  the  tax  lists  in  thi* 
hands  of  the  county  treasurer.  It  is  the  contention  of  the 
appellant  that  the  tax  lists  are  not  sufficient  evidence  that 
a  levy  was  in  fact  made.  With  this  contention  we  cannot 
agree.  A  tax  list  is  a  public  record  required  to  be  made 
by  the  county  clerk,  and  in  which  he  is  required  to  tran- 
scribe the  several  assessments,  and  to  entw  into  distinct 
columns  the  description  of  lands  and  lots  and  values,  and 
each  description  of  tax,  and  to  apportion  the  tax  among 
the  respective  funds  to  which  it  belongs  according  to  the 
number  of  mills  levied  for  each  of  said  funds,  showing  a 
summary  of  each  distinct  tax.  The  tax  list,  so  completed, 
with  the  warrant  of  the  clerk  attached,  is  the  source  of 
the  treasurer's  authority  to  enforce  the  collection  ther(H)f, 
and  is  prima  facie  evidence,  at  least,  that  levies  were  made 
corresponding  with  the  entries  therein,  and  if,  as  con- 
tended by  appellant,  no  such  levies  were  in  fact  made,  it 
was  incumbent  upon  him  to  offer  some  proof  to  overcome 
the  presumption  arising  out  of  the  introduction  of  the 
tax  list  in  evidence.  The  case  of  Mrrrill  t\  Wright,  41 
Neb.  351,  cited  in  support  of  the  contention  of  the  appel- 
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lant^  in  so  far  as  it  holds  that^  to  uphold  the  yalidity  of 
a  tax  lien  sought  to  be  foreclosed,  neither  the  levy  nor  as- 
sessment of  taxes  will  be  presumed  from  the  mere  introduc- 
tion in  evidence  of  a  treasurer's  certificate  of  purchase  at  a 
tax  sale,  where  the  existence  of  such  levy  and  assessment 
have  been  put  in  issue  by  the  answer,  is  expressly  over- 
ruled in  the  case  of  Ure  v.  Reichenherg,  63  Neb.  899.  Fur- 
thermore, the  exact  claim  of  the  appellant  is  not  that  no 
levy  was  made  by  the  proper  authorities,  but  that  no  levy 
was  made  as  against  this  property,  and  in  support  of  that 
contention  the  fact  is  cited  that  at  one  time  there  appeared 
on  the  tax  lists  the  word  "exempt^''  and  that  the  property 
was  treated  as  exempt  by  the  county  treasurer  until  the 
year  1900,  when  the  county  treasurer  carried  forward  the 
amount  of  the  unpaid  tax  as  being  delinquent.  The  ques- 
tion of  whether  the  property  was  exempt  from  taxation 
or  not  is  a  question  of  law,  and  not  one  resting  in  the  dis- 
cretion of  a  county  treasurer.  The  course  followed  by 
the  county  treasurer  in  that  respect,  and  the  entry  of  the 
word  "exempt,'^  would  at  most  be  mere  irregularities,  and 
as  against  such  irregularities  the  court  will  regard  the 
amount  of  the  taxes  against  the  property  in  question,  as 
borne  upon  the  books  of  the  (county,  as  unalterably  estab- 
lished. 

The  remaining  question  is  the  right  of  the  county  to 
foreclose  its  tax  lien  without  having  first  bid  the  property 
in  and  obtained  a  tax  sale  certificate,  and  it  is  conceded 
that  this  contention  is  well  taken  under  the  authority  of 
Logan  County  v.  Camahan^  66  Neb.  685,  unless  the  right 
exists  by  virtue  of  the  provisions  of  the  revenue  law  of 
.  1903.  The  provision  of  the  new  revenue  law  under  which 
appellees  seek  to  sustain  the  decree  is  found  in  section  231, 
article  I,  chapter  77,  Compiled  Statutes,  1903  (Ann.  St. 
10630),  and  is  as  follows:  "Every  county  in  this  state  shall 
have  a  lien  upon  each  tract  or  lot  of  land  for  all  taxes 
due  thereon  whether  such  taxes  are  for  one  or  more  years, 
or  are  due  to  the  state,  county,  township,  school  district, 
road  district,  city,  village  or  other  municipal  subdivisions 
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of  said  county,  and  may,  at  any  time  after  such  tract  or  lot 
of  land  haa  been  offered  for  sale  for  sach  taxes  at  any 
part  thereof  and  not  sold  for  want  of  bidders,  proceed  to 
foreclose  said  lien  and  cause  said  tract  or  lot  to  be  sold 
for  the  satisfaction  thereof  in  the  same  manner  and  with 
like  effect  as  if  such  lien  were  a  mortgage  for  the  amount 
thereof  executed  to  said  county  by  the  own^  of  said  tract 
or  lot  of  land."  This  provision  was  in  force  from  and 
after  September  1,  1903,  and  relates  solely  to  the  pro- 
cedure to  be  adopted  by  the  county  to  enforce  its  lien,  and 
was,  in  our  judgment,  available  to  the  appellees  for  the 
enforcement  of  the  collection  of  the  taxes  in  question. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

DUFSiB  and  Albbbt,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Kansas  City  &  Omaha  Bailwat  Compant  v.  Statb  of 
Nebraska,  bx  bhl.  Ebabnby  Countt^ 

FlUD  NOVEMBKB  11,  190S.     No.  1S.9S8. 

WLghwjni  PnsoBiFTiOK.  To  eetabliah  a  public  hlgh'wtiT  hy  pre- 
•ciiption  there  must  be  a  continuous  user  by  the  pubUc,  under 
a  claim  of  right  distinctly  manifest  by  some  appropriate  act 
on  the  part  of  the  public  authorities,  for  a  period  equal  to  that 
required  to  bar  an  action  for  the  recovery  of  title  to  land.  Lewis 
V.  City  of  Linooln,  66  Neb.  1. 

Error  to  the  district  court  for  Kearney  county:  Ed  L. 
Adams,  Judgb.    Reversed  and  dismissed. 

J.  W.  Deweese,  J.  L.  MoPheely  and  FfWiJo  B.  Bishop, 
for  plaintiff  in  error. 

Lewis  0.  Paulson,  oontra. 
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Jackson,  0, 

The  county  of  Kearney  instituted  an  action  against  the 
Kansas  City  &  Omaha  Railway  Company  to  compel  the 
railway  company  to  put  in  a  crossing  at  a  point  where  it 
was  alleged  that  the  company's  right  of  way  crossed  a 
public  highway.  In  the  petition  it  was  alleged  that  the 
company's  railway  crossed  a  public  highway  in  the  county 
of  Kearney  and  state  of  Nebrai?ka,  said  highway  being  on 
section  line  lying  to  the  east  of  the  southeast  quarter  of 
section  24,  township  6,  range  13 ;  that  the  railway  company 
had  been  notified  by  the  supervisor  of  the  road  district, 
in  which  it  was  alleged  that  the  road  was  situated,  to  put 
in  a  crossing  over  its  right  of  way  at  the  point  where 
the  public  highway  crossed  the  company's  right  of  way; 
that  the  company  had  refused  to  comply  with  the  require- 
ments of  the  notice  and  to  put  the  crossing  in,  as  requested. 
By  the  company's  answer  the  existence  of  a  public  highway 
along  the  section  line  in  question  was  put  in  issue.  Upon 
the  trial  there  was  a  finding  for  the  relator,  and  a  per- 
emptory writ  of  mandamus  was  allowed  to  compel  the  con- 
struction of  the  crossing.  The  railway  company  prose- 
cutes error,  and  contends  that  the  evidence  does  not  sustain 
the  judgment 

It  appears  from  the  evidence  that  the  section  line  in 
question  is  part  of  the  county  line  between  the  counties  of 
Adams  and  Kearney,  and  there  is  no  pretense  that  any 
action  was  ever  taken  on  the  part  of  the  authorities  of 
either  county  to  establish  a  public  highway  along  this 
line,  and  the  only  evidence  that  a  public  highway  did  in 
fact  exist  there  was  brought  out  in  an  eflfort  to  establish 
the  existence  of  such  highway  by  user.  It  appears  that 
the  company's  railway  was  built  across  the  section  line 
in  question  in  the  year  1887,  and  that  at  the  point 
where  it  crosses  the  alleged  public  highway  there  is  a 
fill  of  14  feet,  and  that,  at  least  since  the  railway  was 
built,  no  one  has  traveled  the  section  line  at  the  point 
where  it  is  crossed  by  the  railway.    The  railway  extends 


870  NEBRASKA  REPOETS.  [Vou  74 


Kansas  City  &  0,  R.  Co.  t.  State. 


from  the  east  to  the  west,  and  on  the  south  of  the  railway 
for  several  years  the  section  line  for  one-half  mile  has 
been  fenced  in  pasture,  and  is  not  open  for  travel.  It  is 
evident  that,  prior  to  the  time  the  railway  was  built, 
the  land  on  either  side  of  the  section  line  was  open  prairie, 
and  the  country  sparsely  settled. 

Concerning  the  use  of  the  section- line  as  a  public  high- 
way, W.  A  King  testified  on  behalf  of  the  plaintiff  that 
in  the  year  1903  he  was  the  road  overseer  in  road  district 
Xo.  11  in  May  township,  Kearney  county;  that  for  some 
distance  both  north  and  south  of  the  railway  the  allied 
public  highway  was  in  his  district;  that  the  railway 
crossed  the  section  line  in  a  kind  of  a  draw;  that  there 
was  a  12  or  14  foot  fill ;  that  the  next  section  line  north  of 
the  railway  was  a  little  over  half  a  mile;  that  the  section 
line  for  about  60  or  70  rods  on  the  north  had  been  traveled 
for  about  23  years,  and  that  then  they  angled  off  into  the 
hills;  that  it  had  been  traveled  clear  down  to  the  railway 
track;  and  that  it  was  impossible  to  cross  the  railway  at 
that  point.  On  cross-examination  he  testified  that  the 
last  time  he  was  along  that  line  was  in  the  fall  of  1903 ; 
that  at  that  time  he  could  travel  down  to  the  fill;  that  he 
had  not  crossed  the  railway  track,  nor  had  any  one  else, 
since  it  had  been  laid  there;  that  he  had  never  seen  any 
one  else  travel  the  section  line,  but  that  there  was  a 
traveled  road  there  on  the  north;  that  the  section  line 
was  fenced  on  the  south  of  the  railway,  and  had  never 
been  worked  as  a  road;  that,  prior  to  the  time  the  rail- 
way was  built  they  did  not  travel  down  through  the  swale 
where  the  railway  crosses ;  that  there  was  no  fence  in  there, 
and  they  traveled  60  or  70  rods  on  the  line,  and  then 
they  angled  off  into  the  hills  southeast,  and  they  did  not 
travel  across  where  the  railway  now  is.  Carl  Norman  tes- 
tified that  he  had  been  acquainted  with  the  section  line  in 
question  for  about  six  years ;  that  he  had  seen  people  come 
down  the  section  line  to  the  railway  and  tui^n  around 
and  go  back ;  that  he  had  seen  them  turn  out  to  the  west  to 
strike  the  railway  gate  and  cross  down  through,  and  that 
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he  had  seen  them  tnm  east  and  take  down  the*  fence  and 
go  through.  E.  E.  Canfleld  testified  that  he  lived  not 
quite  a  mile  from  the  crossing;  that,  before  the  railway 
was  built,  nearly  two-thirds  of  the  section  line  along  sec- 
tioif  24  was  traveled  a  considerable;  tfiat  he  went  through 
there  often  himself;  that  there  was  nothing  to  hinder  them 
from  going  in  either  direction  from  the  section  line;  that 
he  had  traveled  through  there  for  24  years,  and  that  there 
was  a  fence  extending  across  the  section  line  south  of  the 
railway  and  another  fence  about  half  a  mile  south  of  that 
Carl  Bjorklund  testified  that  he  lived  in  Kearney  county 
for  26  years;  that  as  to  the  section  line  east  of  section 
24  he  saw  a  road  there  about  1882,  1883  and  1884;  he 
crossed  over  to  Juniata  and  Hastings.  When  asked  as  to 
travel  since  that  time,  he  said:  "Well,  I  see  last  winter 
the  people  hauled  straw  on  the  field  where  I  am  working, 
right  by  the  road  there,  and  they  had  to  angle  out  over  the 
pasture  and  out  through  Sand  creek.  He  took  out  two 
straw  stacks  there,  and  I  had  to  go  there  four  times,  and 
had  to  crawl  through  the  wire  and  take  the  wiife  down  and 
hang  them  up/*  George  Cobb  testified  that  he  did  not 
know  the  conditions  that  existed  prior  to  the  time  that  the 
railway  was  built;  that  for  12  years  the  road  had  been 
traveled  north  of  the  railway  track ;  that  there  had  been  no 
travel  south  on  the  section  line,  except  when  he  traveled 
up  there  once  in  a  while  fixing  the  fence,  and  that  there 
was  a  pretty  fair  road  north  of  the  railway  track. 

That  is  the  substance  of  the  evidence  offered  on  behalf  of 
the  plaintiff  to  establish  the  existence  of  a  public  highway 
across  the  railway  track  at  the  place  in  dispute,  and  it 
falls  far  short  of  being  sufficient  to  justify  a  court  in 
finding  that  there  was,  in  fact,  a  public  highway  there. 
The  existence  of  a  public  road  may  be  shown  by  user  alone, 
but  only  within  certain  well  defined  rules. 

"To  establish  a  highway  by  prescription  there  must  be 
a  continuous  user  by  the  public  under  a  claim  of  right, 
distinctly  manifested  by  some  appropriate  action  on  the 
part  of  the  public  authorities,  for  a  period  equal  to  that 
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required  to  bar  an  action  for  the  recovery  of  title  to  land.'' 
LewiB  V.  City  of  Lincoln,  55  Neb.  L 

To  establish  the  existence  of  a  I^al  public  road  over 
tbB  premises  of  a  private  person  by  user  alone,  it  must 
appear  that  the  user  was  with  the  knowledge  of  the  owner. 
Chraham  v.  Hartnett,  10  Neb.  517.  In  this  case  there  is  an 
absolute  lack  of  evidence  that  the  public  authorities  ever 
improved  the  line  in  question  as  a  public  highway,  or  ex- 
ercised any  control  or  dominion  over  it,  or  made  any  claim 
that  a  highway  did  in  fact  ^cist,  .until  the  supervisor  of 
the  road  district  in  April,  1903,  attempted  to  serve  a  notice 
on  the  railway  company  to  construct  a  crossing  at  the 
point  where  the  railway  crossed  the  section  lina  It  is 
true  that  a  witness  testified  that  on  the  section  line  north 
of  the  railway  a  culvert  had  been  constructed,  but  when, 
or  by  whom,  the  evidence  does  not  disclose.  There  is  no 
evidence  of  the  use  of  the  section  line  as  a  public  highway 
with  the  knowledge  or  consent  of  the  owners  of  the 
abutting  property,  or  of  such  use  even  adverse  to  the 
abutting  property  owners;  and  from  a  consideration  of  the 
whole  evidence  it  is  evident  that  the  use  of  such  section 
line  as  a  public  highway  was  limited  to  the  early  settle- 
ment in  that  community,  and  up  to  the  time  when  the 
owners  began  to  inclose  their  land  for  pasture,  or  improve 
the  same  for  other  purposes. 

Under  such  circumstances,  a  writ  of  mandamus  should 
not  issue  for  the  purpose  sought  in  this  action. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  dismissed. 

DuFFiB  and  Albbbt,  GC^  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 

opinion,  the  judgment  of  the  district  court  is  revised  and 

the  cause  dismissed.  

Bbvsbsbd. 


INDEX. 


Adverse  PosseBsion. 

1.  "Where  a  husband  In  adverse  possessicm  of  land  dies,  the  poa- 
sesslon  bf  the  widow  may  be  tacked  to  that  of  the  husband 
so  as  to  raise  the  bar  of  the  statute  of  limitations.    Larson 

V.  Anderson 861 

2.  The  possession  of  the  widow  of  one  In  adverse  possession 
of  land  is  a  continuation  of  the  adverse  possession  of  the 
husband,  and  will  not  be  presumed  to  be  adverse  to  the 
claims  of  their  children  and  heirs.    Larson  v.  Anderson.,,  861 

8.  The  widow's  right  to  possession  of  land  of  her  deceased 
husband  Is  not  hostile  to  that  of  her  husband's  heirs,  unless 
she  notifies  them  that  she  claims  it  In  her  own  right 
Larson  v,  Anderson 361 

Appeal  and  Error.  See  Attorney  and  Cuent,  2.  CJontempt,  1. 
Counties  and  County  Officers,  6.  Criminal  Law.  Bx- 
CBPnoNS,  Bill  of.  Injunxtion,  3.  Insurance,  7.  Intoxi- 
cating LiiQuoRS,  5,  6.  Justice  of  the  ^^eace.  Malicious 
Phosecution.    Trial. 

Bond, 
"L  It  Is  not  error  to  allow  the  filing  of  an  amended  appeal 

bond.    McOinnis  v.  Johnson  Co 356 

2.  Supersedeas  denied.     Prante  v.  Lompe 210 

Evidence. 
8.  Admission  of  evidence  in  action  based  on  fraud,  held  net 

prejudicial.    McKibhin  v.  Day 424 

•  4.  Admission  ef  evidence  in  an  action  for  damages  caused 
from  overflow,  held  not  prejudicial.  Chicago,  B.  d  Q,  R. 
Co.  V.  MitcTiell 663 

fi.  BMdence  in  an  action  on  a  liquor  license  bond,  held  suffl- 
cient  to  require  the  submission  of  the  question  of  conspiracy 
to  assault  plaintiff  to  the  jury.     Quist  v,  American  B,  d 

T.  Co 692 

Instructions. 
6.  Where  a  case  has  been  reversed  and  remanded,  with  di- 
rections to  submit  certain  Issues  to  the  jury,  and  is  tried 
a  seoond  time  on  the  same  Issues,  the  supreme  court,  om  a 
(878) 
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■seond  appeal,  will  ezamlne  the  oometaeaB  of  thm  tostmo- 
tlona.    Morritt  9.  MGifem S91 

7.  Befuaal  to  instmct  that  the  party  alleai^  negUgenee  has 
the  bttrdea  of  proYlng  It,  held  erroDeooa.  LiMooln  TraeUon 
Co.  V.  Shepherd • ^4 

t.  An  instruction  which  withdraws  from  the  Jnrj  an  iasoe 
of  fact  concerning  which  there  la  a  conflict  of  evidence  la 
•rroneooe.    Hen^el  v.  Holfman SSS 

9.  Ihstnictiona  In  an  action  baaed  on  fraud,  hOd  not  preslQ- 
dlciaL    McKibhin  v.  Day « 424 

10.  Inatructlona  in  an  action  againat  a  railroad  company  fi»r 
causing  OYcrflow  approved.  OhioagOt  B,  d  Q,  B,  Oo.  v. 
MUchell   663 

11.  An  instruction  to  the  effect  that.  If  the  Jury  found  that  de- 
fendant had  ratified  a  settlement,  they  should  find  A)r  plain- 
tiff, failed  to  state  what  acta  amount  to  a  ratification. 
Held  erroneous.    MofrUl  v.  McNeill 291 

Law  of  Cote. 

12.  A  point  necessarily  determined  on  appeal  becomes  the  law 

of  the  case.    Fir$t  Nat.  Bank  v,  Cfihson 236 

18.  Where  on  appeal  a  petition  is  held  to  state  a  cause  of  action 
as  against  a  general  demurrer,  this  ruling  becomes  the  law 
ci  ttie  case  on  a  second  appeal  unless  objected  to  in  the 

district  court    Fir$t  Nat,  Bank  v.  Qilf^an 236 

Practice  and  Review. 
14.  Errors  occurring  at  the  trial  will  not  be  reviewed,  unless 
presented  to  the  trial  court  by  a  motion  for  a  new  trial. 

Hanson  v,   Nathan 288 

16.  A  motion  for  a  new  trial  is  not  necessary  to  a  review  of  a 
Judgment  of  the  district  court  on  an  appeal  from  the  order 
of  a  license  board  granting  or  refusing  license  to  sell  intox- 
icating liquors.    Lee  v.  Brittain 591 

16.  Where  a  case  is  tried  on  the  theory  that  the  pleadings  pre- 
sent a  certain  issue,  the  supreme  court  will  not  examine  the 
pleadings  to  determine  their  suflicioncy  to  clearly  make  the 
issue.    AforriW  v.  McNeill 291 

17.  A  petition  in  error  will  not  be  dismissed  on  motion  for  want 
of.  a  bill  of  exceptions,  where  the  only  question  is  one  of 
law,  and  it  is  presented  by  a  transcript  of  the  proceedings 

of  the  lower  court    Johneon  v,  Bmeridk 303 

18.  On  appeal  for  trial  de  novo,  an  error  in  compelling  appel- 
lant to  elect  on  which  of  two  causes  of  action  he  would  pro- 
ceed cannot  be  corrected.    Webber  .v,  Ingeraoll 893 

19.  Where  one  relies  on  a  variance^  unless  the  Queattoa  Ja 
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raised  dnrfnir  the  trial,  it  win  not  be  eenrtdered  on  endr. 
Bpencer  v.  Wil9on 469 

80.  Where  the  transcript  does  not  fiiow  a  ftnal  judgment^  the 
proceedings  in  error  will  be  dismissed.    Wall  t.  K&rr......  608 

81.  Where  the  transcript  does  not  contain  the  Judgment  or  linal 
order  to  be  reviewed,  the  petition  in  error  will  be  dismissed. 
Modem  Woodmen  of  America  v.  PliMHiHer 711 

88.  A  single  assignment  of  error  corering  seyeral  mlings^  h^Hd 
too  general,  where  objections  to  one  or  more  of  the  ques- 
tions Included  in  the  assignment  were  properly  Oferruied* 

Brooke  v.  Bianley 868 

TranaoTipi, 

88.  In  proceedfngB  in  error,  the  plaintttf  ,mu8t  file  a  trsnscrlpt 
of  the  proceedings  of  the  lower  court  with  his  petition  in 
error,  and  the  original  papers  cannot  be  used  $m  it  sabsti- 

tate  therefor.    BmUh  v.  Delane • 694 

Verdict. 

84.  A  verdict  will  not  be  8Bt  aside  for  want  of  evidence,  unless 
the  want  is  so  great  as  to  show  that  the  verdict  hi  mani- 
festly wrong.    Union  P.  B.  Co.  «.  FMBenechmr 497 

FUch  V.  MarHn 638 

86.  An  appellate  court  will  not  set  aside  ft  verdict  for  want 
of  evidence^  if  there  is  sufficient  evidence  to  have  supported 
a  Judgment  by  default,  unless  the  evidence  against  Hie 
verdict  is  so  strong  as  to  indicate  that  the  verdict  must 
have  been  predicated  uiKm  something  other  than  the  evi- 
dence.   Union  P.  B.  Oo.  v.  Fickenecher 607 

86.  When  the  answer  fails  to  state  a  defense,  but  admits  ^ain- 
tilTs  canoe  of  action,  and  the  verdict  and  Judgment  are 
supported  by  the  petition,  errors  occurring  at  the  trial  are 
without  prejudice.    Miller  v.  Loverene  d  Browne  Oo 667 

Appearance.    See  Pbocess,  8. 

Filing  a  motion  for  a  new  trial  constitutes  an  appearance^ 

Tootle-Weakley  M.  Oo.  v.  BiJlinnfeley 631 

Attorney  and  Client. 

1.  An  attorney  has  a  lien  for  services  and  disbursements  on 
moneys  received  on  his  client's  behftlf,  though  the  client  is 
an  executor  or  trustee  and  the  servicea  were  on  behalf  of 
the  estate.    Burleigh  v.  Palmer 122 

8.  Where  a  client  agrees  to  pay  a  certain  amount  in  considerap 
tion  of  the  release  of  an  attorney's  lien,  and  suit  is  brought 
upon  such  agreement,  held  that  evidence  of  the  amount  of 
the  attorney's  services  or  the  terms  of  employment  wa» 
pn^perly  reJectM.    Burleigh  t.  Patmer 188 
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t.  A  oontnct  between  aa  Money  and  dient  Is  : 

fir  iBTalld  beeanee  part  of  Uie  aenrloea  to  be  rendered  la 
the  procarement  of  leglalatlTe  action,  nor  becanae  ancli  oon- 
traet  proTldea  for  a  eomttasant  feei    etroewter  v.  Fan 

Oradel nX  14» 

4.  A  contract  between  altom^sr  and  dient  will  be  enftnced, 
vnleai  unlawful  meana  are  contemplated  or  emplofed  In 
Ita  esecatkML    Btroewierif.  Ym  Or^d/A lU.  143 

Hant  f  uptey* 

1.  A  timtee  In  bankmptej  ancoeeda  to  the  bankmpea  title  to 
choaea  In  action,  aabject  to  any  defense  to  wblcb  tb^  woold 
baye  been  liable  tn  tbe  banda  of  the  latter.  Ifoftratfca 
UoHne  Plow  Co.  v.  Blackimm 14C 

t.  A  tniatee  in  bankruptcy,  acting  for  creditoia,  may  maintain 
a  credltor'a  bill  wltbont  redndns  tbe  dalma  of  tbe  eredltora 
to  Judgment    Bhredi  v,  HanUm 1S4 

t.  The  queotlon  of  fraud  In  conTeyanoea  made  prior  to  July  1, 
1898,  could  not  be  determined  in  a  bearing  on  application 
by  a  bankrupt  for  bis  discharge.    Shrecik  v.  Hanlan 864 

4.  A  Tondee  who  borrows  money  to  pnrebaae  land,  pledging 
the  land  for  Ita  payment^  held  to  take  merely  the  equitable 
title,  subject  to  a  lien  in  fttror  of  the  lender,  and  that  bis 
trustee  tn  bankruptcy  has  no  better  poeitlon.  Beer  v.  Wienar^  437 

5.  A  party  against  whom  a  Judgment  baa  been  rendered  in 
faTor  of  the  trustee  of  a  bankrupt  may,  by  proper  proceed- 
tngs  In  equity,  ofltet  against  it  a  claim  allowed  in  his  fftTor 
In  the  bankruptcy  proceedings.  TootleAVeakley  M.  Co.  «. 
BilUno9lev   S31 

6.  Byidence  in  an  action  by  a  trustee  In  bankruptcy  to  re- 
oorer  a  preference,  held  to  sustain  the  Judgment  Ear- 
greaves  Bro$.  v.  Hackney 700 

7.  Instructions  in  an  action  by  a  trustee  In  bankruptcy  to  re- 
cover a  preference^  held  not  pr^udlciaL    Hargreaoee  Bro$. 

V.  Hackney 700 

Banka  and  Banking. 

1.  Damages  to  a  national  bank  fbr  misfeasance  or  ^nlsman- 
agement  of  its  offlcera  are  assets  of  the  bank,  recoverable 
only  by  the  bank  or  for  the  ben^t  of  the  stockholders  and 

creditors.    Yates  v,  Jones  Nat.  Bank 734 

3.  The  officers  of  a  national  bank  are  personally  JIable  under 
the  common  law  f6r  false  reports  made  and  published  by 

I  them.    Tates  9.  Jones  Nat.  Bank 734 

I  3.  It  is  no  defense  to  an  action  against  officers  of  a  national 

bank  for  making  false  reports  that  such  repMts  were  made 
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without  knowledge  of  their  falsity.    Totes  v.  Janes  Vat. 

Bank  7S4 

4.  Evidence  in  an  action  against  officers  of  a  national  bank  for 

misfeasance,  held  to  sustain  the  findings.    Yates  v.  Jones 

Nat.   Bank 734 

6.  An  assignee  of  negotiable  paper  after  maturity   takes  it 

subject  to  defenses.    May  v.  First  Nat,  Bank 251 

Bonds.    See  Appeal  and  Ebbob»  1. 

It  is  essential  to  a  recovery  on  a  bond  to  plead  a  breach  of    • 
the  condition.    Lancaster  County  v.  Fitzgerald 438 

Carriers.    See  Evidence,  16,  18.    Street  Railways. 

1.  In  an  action  for  damages  against  a  street  railway  com- 
pany, where  plalntlfT  alleges  negligence,  which  is  denied, 
defendant  is  not  required  to  disprove  negligence  by  a  pre- 
ponderance of  evidence.    Lincoln  Traction  Co,  v.  Shepherd.,  369 

2.  Where,  in  an  action  against  a  carrier  for  personal  injury, 
it  appears  that  some  defect  in  appliances  or  act  of  its  em- 
ployees contributed  to  the  Injury,  a  presumption  of  negli- 
gence arises,  and  unless  rebutted  establishes  negligence  of 
the  carrier.    Lincoln  Traction  Co.  v.  Shepherd 374 

3.  In  the  absence  of  evidence  as  to  the  class,  condition  and 
price,  of  live  stock,  damages  cannot  be  awarded  for  a  decline 
in  price  against  a  carrier  negligently  refusing  to  accept  and 
transport  it    Chicago,  B,  d  Q.  R.  Co.  v.  Todd 712 

4.  Where  a  railroad  company  negligefntly  refuses  to  recelTe 
and  transport  live  stock  it  is  liable  in  damages.    Chicago,  B, 

d  Q.  R.  Co.  V.  Todd 712 

Clerks  of  Courts.    See  Penalties. 

1.  Where  before  the  act  (laws  1899,  eh.  31)  amendatory  of 
sec.  3,  ch.  28,  Comp.  St  1903,  limiting  the  salary  of  clerks 
of  district  courts,  a  clerk  collected  fees  for  making  complete 
records,  but  died  before  such  records  were  made,  and  after 
said  act  went  into  effect  his  successor  made  these  records 
and   received   fees   therefor  from  his   predecessor's   repre* 

'  resentatives;  in  an  action  by  the  county  on  the  official  bond      ^ 
of  such  successor,  held,  that  he  was  properly  chargeable 
with  such  fees.    Boettcher  v.  Lancaster  County 148 

2.  Under  ch.  81,  laws  1899,  a  clerk  of  the  district  court  is  r^ 
quired  to  account  for  fees  earned  by  him  as  a  member  of 
the  board  of  commissioners  of  insanity.  Boettiiher  v.  Lan- 
caster County 14g 

8.  Under  ch.  31,  laws  1899,  the  clerk  of  the  district  ooart  is 
repaired  to  account  for  fees  earned  by  him  for  official  serr* 
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loet,  whether  collected  or  not    Boettcher    v.    LancasUr 
County 1« 

4.  The  clerk  of  the  district  court  is  not  required  to  account 
for  feee  collected  by  him  for  services  rendered  by  his  prede- 
oesBor  before  ch.  31,  laws  1899,  went  into  effect.    Boettcher 

V.  LanoasUr  County 148 

Common  Law. 

By  statate,  so  much  of  the  common  law  of  England  as  is  ap- 
plicable and  not  inconsistent  with  the  constitution  of  the 
United  States  or  the  constitution  and  statutes  of  this  state 
|8  in  force  in  this  state.    Kinkead  v.  Turgeon 680 

Oonstitntional  Law.    See  Elections,  4-6.    Statutes,  4,  5.    Taxa- 
tion, 2. 
L  Where  portions  of  an  act  were  the  inducement  for  its  pass- 
age, and  such  parts  are  unconstitutional,  the  act  is  void  in 
toto.    State  v.  Galusha 188 

5.  Provisions  found  in  the  schedule  of  the  constitution  are  not 
la  all  instances  to  be  construed  as  of  a  temporary  character, 
and  the  language  used  should  be  given  its  ordinary  mean- 
ing.   State  V.  Qalusha 188 

8.  Coarts  will  give  weighty  consideration  to  the  legislative  c<m- 
Btniction  of  the  constitution  when  legislation  is  had  regard- 
ing subjects  of  a  political  nature.  But  when  such  construc- 
tion clearly  appears  to  be  unwarranted  it  will  not  be  fol- 
lowed.    State  V.  Oaltuha 188 

4.  The  provisions  of  the  biennial  election  law  (laws  1905,  ch. 
65)  are  in  conflict  with  the  constitution  relative  to  the 
election  of  Judicial  officers  and  regents  of  the  university. 
State  V.  GaluHha 188 

6.  Sec.  11,  art.  Ill  of  the  constitution,  requiring  the  subject 
of  an  act  to  be  clearly  expressed  in  the  title,  is  complied 
with  if  the  subject  is  manifest  from  the  language  of  the 
title,  a  recital  in  detail  being  not  indispensable.    Alperson 

17.  Whalen 680 

'  6.  The  title  of  ch.  93,  laws  1901,  which  provides  penalties  for 
blackmail,  meets  the  requirements  of  sec  11,  art  III  of  the 
constitution.    In  re  Algae 853 

7.  The  provisions  of  sees.  12  and  13  (laws  1905,  ch.  76)  relating 

to  the  election  of  city  aldermen,  held  valid.  State  v,  MaJone,  645 

5.  The  provision  in  sec.  12,  ch.  76,  laws  1905,  for  an  Section 
of  city  aldermen  is  not  special  legislation  Inhibited  by  the 
constitution,  because  one  city  only  comes  under  the  opera- 
tion of  the  law.    State  v.  Malone 645 
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9.  Oh.  47,  IftWB  1906,  providing  for  biennial  electiooB,  held 

uno(Ai8tltutional.    State  v.  PUutere 662 

Id  GtL.  14,  lawi  1887,  relating  to  cities  of  the  second  class,  being 
amendatory  of  ch.  14,  laws  1886,  which  has  been  held  T0id» 
is  also  invalid.    City  of  Plattsmouth  v.  Murphy «  749 

U,  Oh.  .189,  laws  1903,  an  act  to  prevent  the  use  of  the  flag  for 
advertising,  does  not  deprive  one  of  his  property  without 
due  process  oC  law,  and  is  not  class  legislation.  Halter  v. 
State    ^ 767 

12*  Notwithstanding  the  fourteenth  amendment  to  the  federal 
constitution,  the  state  in  the  exercise  of  police  power  may 
enact  laws  to  promote  the  health,  comfort,  safety  and  wti- 
fare  of  society.    Halter  v.  State 767 

18.  Whether  >  legislation  Ui  calculated  to  promote  the  health, 
comfort,  safety  and  welfiure  of  society  is  a  legitimate  sub- 
ject oi  inquiry  by  the  court,  when  the  constitutionality  of 
the  act  is  assailed.    Halter  v.  State • 767 

li.  An  act  which  is  calculated  to  foster  sentiments  of  patriotism 
Is  not  vulnerable  to  the  objection  that  it  is  not  calculated 
to  promote  the  welfare  of  society.    Halter  v.  State 767 

Ctantampt.    See  Injunction,  1*8. 

L  A  Judgment  in  %  summary  proceeding  for  contempt  may  be 
reviewed  without  a  motion  for  a  new  triaL    Oritee  9.  State,  687 

t.  Presumptions  and  intendments  will  not  be  indulged  ta  to 
sustain  convictions  for  contempt  of  court.    Oritee  v.  State. .  687 

8.  In  a  contempt  proceeding;  a  recital  that  defendant  is  guilty 
of  contemptuous  behavior  is  a  mere  conclusion,  and  insuf- 
ficient to  show  that  the  offense  was  in  fitct  committed. 
Oritee  v.  State 687 

Contracts.  See  Attobnst  and  Cuent,  8,  4.  Coontibb  and  Cottntt 
Officers,  1-8. 

1.  Where  a  written  order  for  threshing  machinery  contains  a 
condition  that  it  shall  not  be  binding  until  accepted,  the 
signer  of  the  order  is  not  bound  utitll  its  acceptance.  Rolh 
ineon  d  Co,  v.  Ralph 66 

8.  While  public  policy  forbids  the  enforcement  of  illegal  con- 
tracts, it  insists  cm  the  enforcement  of  lawful  contracts. 
Stroemer  v.  Van  Oradel 132 

8.  One  cannot  recover  damages  for  breach  of  contract,  where 
the  failure  to  comply  was  his  own.    Apking  v.  Hoefer. . . .  326 

4u  One  basing  a  claim  on  a  contract  must  accept  it  in  its  en- 
tirety.   Beer  v,  Wiener 437 

8b  A  contract  should  be  construed  in  the  light  of  surrounding 
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cireamBtances  and  the  condition  of  the  parties  at  the  ttina 
of  maldng  It    Fiacus  v.  Wilson 444 

6.  Where  parties  to  a  contract  have,  with  la  Imowledge  of  its 
terms,  glyen  It  a  particular  construction,  such  construction 
will  generally  he  adopted  hj  the  oourts.    Fisciu  v.  Wilson. .  444 

7.  Where  a  contract  of  employment  hy  the  year  has  been  en- 
tered Into  for  a  definite  period,  continued  service  thereafter 
will  be  presumed  to  haye  been  performed  under  the  original 
contract    Fitth  «.  Martin 638 

Corporations. 

1.  A  notice  by  publication  was  directed  to  "The  Globe  Invest- 
ment Compasiy/'  the  tme  name  of  the  corporation  being 
"Qlobe  Investment  Company/'  Held^  that  the  variance 
was  Immaterial    Clifford  v,  Thun 831 

2.  In  an  action  against  a  corporation  on  a  contract,  the  pre- 
sumption is  that  the  contract  is  intra  vires  a&d  that  the 
officers  executing  it  acted  within  the  law,  unless  the  petition 
states  facts  showing  the  contrary.  Willow  Springs  Irrig. 
IHst.  V.  Wilson 269 

3.  Where  a  claim  has  been  disallowed  by  the  auditing  board 
of  a  corporation,  an  original  action  may  be  instituted  on  the 
claim,  in  the  absence  of  a  statute  directing  other  proceed- 
ings to  enforce  it    WiJlow  Springs  Irrig.  Difit.  v,  WiZfOH...  269 

4.  Contracts  of  a  corporation  to  furnish  the  servioes  of 
licensed  physicians  for  an  agreed  compensation  are  not 
prohibited  by  statute  nor  against  public  policy^  and  the 
corporation  may  recover  for  services  furnished  pursuant  to 
such  contracta    State  Electro-Medical  Inst.  9.  Flakier 23 

5.  Qualified  and  licensed  physicians  may  form  a  corporation; 
and  making  contracts  for  the  services  of  its  members  and 
other  licensed  physicians  is  not  a  violation  of  eec.  7,  ch. 
65,  Comp.  St,  forbidding  the  practice  of  medicine  withont 

a  license.    State  Electro-Medical  Inst.  v.  State 40 

Costs.    See  PABnnoN. 

Making  payment  of  costs  in  an  section  dismissed  a  prerequisite 
to  the  prosecution  of  another  rests  in  the  discretion  of  the 
trial  court    Yates  v.  Jones  Nat,  Bank 734 

Counties  and  County  Ofiicers.    See  Taxation,  5-8.    Wabtb. 

L  A  contract  by  a  county  for  constructing  a  ditch,  not  begun, 
is  a  contract  not  completed  within  the  time '  specified, 
under  sec.  20,  art  I,  ch.  89,  Comp.  St  Qutschow  v.  Wash- 
ington Oountg 373 

2.  Under  sec.  20,  art  I,  ch.  89.  Comp.  St,  that  a  bidder  on  a 
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contract  with  a  caunty  Is  the  only  bidder,  does  not  render 

'    the  contract  illegal.    Chitschow  v,  Washington  County 378 

8.  A  bid  for  ditch  construction  which  proposes  "to  construct, 
excavate  and  complete  by  working  sections"  at  a  fixed  price 
responds  to  a  notice  requiring  bids  "by  each  working  sec- 
tion."   Chitsohow  V,  Washington  County 378 

4.  If  money  of  the  state  in  the  Lands  of  a  county  treasurer  is 
deposited  in  a  depository  bank  and  lost,  the  treasurer  can- 
not use  the  money  of  the  county  to  make  good  the  loss; 
and  his  action  in  doing  so  without  authority  from  the 
county  board  will  not  estop  the  county  to  recover  the  money 
from  the  state.    Lancaster  County  v.  State 215 

5.  A  county  is  competenl  to  sue  for  the  enforcement  of  all 
contracts  and  obligations  In  Its  behalf,  unless  the  statute 
expressly  provides  otherwise.  Johnson  County  v.  Chamber- 
lain Banking  House 549 

6.  In  an  action  for  damages  against  a  county,  all  instruction 
as  to  contributory  negligence,  held  prejudicially  erroneous. 
Clingan  v.  Dixon  County 807 

Courts. 

The  district  court  is  a  court  of  general  jurisdiction  and  may 
send  its  original  process  to  any  part  of  the  state,  unless 
•  restricted  by  statute.    Eager  v.  Eager 827 

CovenantB. 

A  married  woman  Is  not  bound  by  the  covenants  in  a  deed  or 
mortgage  made  for  the  sole  purpose  of  releasing  her  dower 
interest    Pochin  v,  Conley 429 

Creditors'  Suit.    See  Bankruptcy,  2.    Evidence,  13. 

1.  A  judgment  creditor,  with  the  aid  of  equity,  may  reach 
any  property  or  interest  of  his  debtor  not  exempt  from 
execution.     Weckerly  v,  Taylor 84 

2.  One  cannot  maintain  a  creditor's  suit  before  Judgment  on 
his  claim,  hehce,  until  a  judgment  is  obtained  the  statute 
of  limitations  will  not  run  against  such  a  suit    Ainsworth 

V.  Roubal 723 

3.  A  creditor  may,  before  Judgment,  attach  an  estate  fraudu- 
lently conveyed,  and,  after  judgment,  enforce  his  lien  by  a 
creditor's  suit    Ainsworth  v.  Bouhal 723 

4.  Where  a  conveyance  is  set  aside  as  fraudulent  and  the  land 
is  insufflciefnt  to  pay  the  Judgment,  the  fraudulent  grantee 
may  be  compelled  to  apply  on  the  judgment  the  rents  which 
accrued  while  the  land  was  In  his  possession.  First  Nat. 
fiank  V.  Gibson 33(j 

69 
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Crimizial  Law.     See    CJonstitutionaij    Law,    6.     Eicbezzcement. 
HomoiDE.    Indictment  and  Information.    Lascent.  Raf& 

Evidence. 

1.  One  cannot  be  convicted  of  a  felony  upon  his  own  nnsui^ 
ported  extrajudicial  confession  that  a  crime  has  been  com- 
mitted.   Blacker  v.  State 671 

2.  Evidence  in  a  prosecution  for  uttering  a  forged  deed,  held 
insufficient  to  support  the  verdict.    Blacker  v.  State 671 

8.  Matters  of  common  observation  are  not  matters  for  expert 
medical  testimony;  but  it  is  not  in  all  cases  reversible  error 
to  allow  a  witness  to  testify  to  a  fact  of  science  or  nature 
which  is  a  matter  of  common  knowledge.    Turley  v.  State. .  471 

4.  It  is  not  error  to  refuse  a  new  trial  for  newly  discovered 
evidence,  if  the  proposed  evidence  might  have  been  produced 
upon  the  trial  or  is  cumulative.    TurJey  v.  State 471 

6.  Evidence  in  a  prosecution  for  larceny,  held  insufficient  to 

sustain  the  verdict    Ladeaux  v.  State 19 

Instructions, 

6.  An  Instruction  Is  not  prejudicially  erroneous  which  states 
only  a  part  of  the  elements  of  the  crime  charged,  when  the 
other  elements  are  stated  in  other  instructions.  Highee  v. 
State 831 

7.  It  is  not  error  to  refuse  instructions  on  self-defense,  where 
the  court  has  properly  submitted  that  question  to  the  jury. 
Connolly  v.  State ' 340 

8.- It  is  not  error  to  refuse  an  instruction,  where  the  evidence 
does  not  make  it  applicable.     Connolly  v.  State 340 

9.  It  is  the  duty  of  the  trial  judge  to  Instruct  on  all  issues, 
whether  requested  to  do  so  or  not;  and  if  he  omit  to  in- 
struct on  certain  points  it  is  erroneous.    Young  v.  State. . .  346 

10.  In  a  trial  for  murder,  held  that  an  instruction  that  the  law 
does  not  require  the  defendant  to  flee  from  his  assailant 
was  properly  refused.    Turley  v.  State ^. . .  471 

11.  An  instruction  in  a  trial  for  murder  that,  when  competent 
evidence  is  introduced  tending  to  prove  that  defendant 
acted  in  self-defense,  it  is  incumbent  upon  the  state  to 
prove  beyond  a  reasonable  doubt  that  he  did  not  so  act» 
held  proper.     Turley  v.  State 471 

12.  On  a  trial  for  murder,  instructions  on  self-defense,  wh^i 
considered  together,  sustained.    Turley  v.  State 471 

13.  In  a  trial  for  murder,  where  there  is  evidence  of  self-de- 
fense, under  all  the  instructions,  held  that  no  reversible 
error  in  instructing  on  that  question  appears.  Turley  v. 
State 4n 
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14.  Alleged  improper  statements  of  ooonsel  In  argamenit  will 
not  be  reviewed  unless  objected  to  and  ruled  om,  and  the 
statements,  objections^  and  ruling  be  preeerred  in  the  bill 
of  exceptions.    Connolly  v.  State SiO 

Deeds*    See  Cotekants. 

1.  If  a  grantor  of  quitclaim  obtains  an  instrument  that  fortifies 
the  interest  which  his  deed  was  intended  to  convey,  such 
instrument  inures  to  the  benefit  of  his  grantee.  Ford  v. 
AxelBon  92 

2.  The  construction  of  an  ambiguous  deed  is  ascertained  from 
its  language  and  from  the  circumstances  of  the  transaction. 
Hart  V.  Saunders 818 

DepositionB.     . 

Depositions  taken  after  alienation  of  land  pending  suit,  and 
before  the  alienee  becomes  a  party,  may  be  used  against  the 
alienee.    Morris  v.  Linton 411 

Dismissal  and  Konsult.     See  Costs.    Estoppel^  1.    Judgmicnt,  8. 

Divorce.     See  Husband  and  Wife,  2,  3. 

1.  Under  sec  6,  ch.  25,  Comp.  St,  the  district  court  of  jmy 
county  in  the  state  where  the  parties,  or  one  of  them,  reside 
has  jurisdiction  of  a  suit  for  divorce.    Eager  v.  Eager 827 

2.  In  a  suit  for  divorce  under  sec.  6,  ch.  25,  Comp.  St,  where 
the  plaintiff  resides  and  sues  in  otie  county  and  the  de- 
fendant resides   in  another^   summons   may   issue   to  the  ' 
county  where  the  defendant  resides.    Eager  v.  Eager 827 

8.  By  sees.  902  and  903  of  the  code«  suits  for  a  divorce  are 
taken  out  of  the  general  provisions  of  the  code.  Eager  v. 
Eager 827 

Domicile.    See  HoiaoiDi^  L 

Drains. 

1.  When  one  files  a  claim  for  damages  caused  by  the  locatioh 
of  a  drainage  ditch,  he  thereby  waives  objection  to 'irregu- 
larities in  the  proceedings  to  establish  the  same.  Outschow 
V,  Washington  County 794 

8.  Where  an  assessment  equal  to  benefits  has  been  levied  for 
a  drainage  ditch,  the  value  of  such  benefits  should  not  be 
deducted  from  damages  to  land  not  taken.  Cfutschoto  v. 
Washington    County 794 

8.  Where  benefits  received  from  a  drainage  ditch  exceed  the 
cost  apportioned,  the  benefits  in  excess  of  the  cost  may  be 
set  off  against  consequential  damages.  Cfutschoto  v,  Wash- 
ington County „,.  800 
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Blaotlons.    See  GoirsinTmoif ix  Law,  7-9.    Statutbb,  8,  8. 

1.  8ec8.  4,  10,  16,  20,  21.  art  VI,  aind  cecs.  13,  20,  art  XVIII  of 
the  oonstltutlon,  held  to  fix  the  terms  of  offloe,  the  tisie  of 
the  beginning  and  termination'of  such  terms,  the  time  of  the 
first  election  of  Judges  and  regents  of  the  anlTerslty,  and 
to  provide  that  thereafter,  at  the  general  election  next  pre- 
ceding the  tenninatlon  of  each  term  of  office,  a  successor 
be  elected,  and  for  a  regular  succession  in  such  terms  of 
office,  and  to  make  it  mandatory  that  a  general  election  be 
held  in  each  of  the  odd  numbered  years.    State  v.  Cfalueha. .  1S8 

5.  Under  sec  18,  art  XVI  of  the  constitution,  held,  whether 
annual  elections  are  required  depends  upon  the  offices  cre> 
ated  by  the  fundamental  law,  and  the  time  as  therein 
provided  at  which  an  election  must  be  held  to  fill  such 
offices.    State  v.  Oalusha ISS 

Z,  Where  by  the  fundamental  law  oertain  offices  are  created* 
the  terms  thereof  prescribed,  and  also  the  time  for  the 
election  of  successors,  the  legislature  is  without  authority 
to  po8ti)one  the  election  of  such  successors  until  the  gcAieisl 
election  held  in  the  next  year,  and  to  extend  the  term  at 
ofllce  of  the  incumbents  during  the  intervening  time,  and 
to  provide  for  an  election  in  a  different  year  in  which  to 
elect  Buch  successors,  and  a  different  time  f6r  the  begin-, 
tiing  of  such  terms  of  office.    State  v.  Cfalusha 188 

4.  The  provisions  of  the  primary  act  (ch.  66,  laws  1905),  limit- 
ing the  right  of  parties  to  participate  in  a  primary  election 
to  those  casting  at  lesst  one  per  cent  of  the  total  vote  cast 
at  the  last  election,  is  a  reasonable  classification  of  parties 
and  constitutional.    State  v.  Drexel 776 

6.  The  provisions  of  ch.  66,  laws  1905,  making  the  right  of  an 
elector  to  participate  ta  a  primary  election  to  depend  up<« 
his  party  affiliation,  are  constitutional.    State  v.^Drea^el....  776 

6.  The  provision  of  ch.  66,  laws  1905,  requiring  candidates  tor 
election  to  pay  a  filing  fee,  held  to  be  in  conflict  with  sec. 
88,  art  I  of  the  constitution.    State  v.  Drexel 776 

Embezslement. 

1.  EJvidence  in  a  prosecution  for  embezzlement  of  a  "right  in 
action"  under  sea  121  of  the  criminal  code,  held  to  establish 
the  crime.    Highee  v.  State. .: 831 

8.  An  allegation  in  an  information  for  embezzlement  that  the 
party  injured  is  a  corporation  is  sustained  by  proof  that 
it  is  a  de  facto  corporation.    Highee  v.  State 831 

8.  In  a  prosecution  for  embezzlement  the  venue  is  properly 
laid  in  the  oounty  where  the  purpose  is  formed  to  convert 
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the  right  of  action,  and  the  decisive  steps  taken  to  carry 
oat  that  purpose.    Highee  v.  State 331 

4.  In  embezzlement  of  a  right  of  action,  evidence  that  the 
party  against  whom  the  right  of  action  existed  paid  the 
money  involved  is  sufficient  prima  facie  evidence  of  valua 
Higbee  v.  State 831 

6.  An  Instruction  which  recites  some  of  the  elements  of  em- 
bezzlement, and  states  that  the  things  recited  constitute 
the  crime,  is  erroneous,  though  another  instruction  contra- 
dicts it  and  states  the  other  things  necessary  to  constitute 
guUt    Higheev.  State :....• 331 

8.  In  a  prosecution  against  an  agent  for  embezzling  the  rights 
In  action  of  his  employer,  an  instruction  held  erroneous 
which  did  not  include  felonious  intent  Highee  v.  State.,,,  331 

Bquity.    See  Jxtdgmknt,  9-11. 

1.  The  maxim,  "Prior  in  time,  prior  in  right,"  applies  in  a 
contest  between  rival  claimants  under  equitable  titles  to 
real  estate.    Johnson  v,  Hayward i . .  157 

2.  That  a  creditor  has  resorted  to  expensive  and  vexatious 
means  to  collect  a  debt  affords  no  ground  for  denying  him 
equitable  relief.    Anthee  v.  Schroeder 172 

EstoppeL    See  Oounties  and  Coxmrr  Officebs,  4. 

1.  The  voluntary  dismissal  of.  an  action  before  final  submission 
does  not  operate  as  an  estoppel  to  a  future  action.  Tates 
V.  Jones  Nat.  Bank 734 

'  2.  If  an  assignor  of  a  chattel  mortgage  given  to  secure  a  note 
past  due  at  the  time  of  the  assignment  was  estopped  from 
enforcing  it  against  a  subsequent  mortgagee  for  value,  his 
assignee  is  also  estopped.    May  v.  First  Nat.  Bank 251 

8.  Where  one  by  his  conduct  induces  another  to  act  on  the 
supposition  that  certain  conditions  exists  he  is  estopped  to 
deny  the  existence  of  such  conditions.    Anthes  v.  Schroeder,  172 

4.  Where  one  by  words  or  conduct  causes  another  to  believe 
in  the  existence  of  a  certain  state  of  things,  and  to  alter  his 
position,  the  former  is  concluded  from  averring  a  different 
state  of  things.    Larson  v,  Anderson 361 

6.  Where  a  party  gives  a  reason  foj*  his  decision  and  conduct 
touching  a  controversy,  he  is  estopped,  after  litigation  has 
begun,  from  changing  his  ground  and  putting  his  conduct 
on  a  different  consideration.  First  State  Bank  v.  Stephens 
Bros, 616 
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Evidence.     See  Afpsai.  avd  Bbbob^  3-5,  7.    BANKKOPTCTy  6.    Cab- 
BiEBS,  1.    Gbimikai.  Law,  1-5.    Embezzuembnt*  1,  2.    Mau- 

dOJJB    PBOSEOUTION,    2.      MOBTQAOES,    4.      MuiaClPAI.  COBFO- 
BATI0N8,    12.      QUIETINO    TiTLE.      RaILBOADB,    6-9.       RAFI^    4. 

Reflbvin.    Taxation,  13.    Trusts,  3. 

1.  Courts  do  not  take  judicial  notice  of  Judgments  or  decrees 
in  cases  other  than  the  then  pending  case.  Allison  v.  Fidel- 
ity Mut.  Fire  Ins.  Oo 866 

2.  The  public  seal  of  another  state  affixed  to  a  copy  of  a  writ- 
ten law  of  that  state  is  admissible  as  evidence  of  such  law. 
Riech  V.  Oriffln 102 

3.  The  unwritten  law  of  another  state  may  be  proved  by  parol 
evidence.    Rieck  v,  Oriffln 102 

4.  Parol  evidence  is  inadmissible  to  vary  the  terms  of  a  writ- 
ten contract  of  sale.    Apking  v.  Hoefer 325 

« 

5.  The  admission  of  oral  evidefnoe  to  explain  possession  of  and 

to  prove  that  delivery  of  a  written  contract  was  conditional, 
held  not  a  violation  of  the  rule  which  prohibits  oral  evi- 
dence to  contradict  or  vary  a  written  contract  Dodd  v, 
Kemnitz    634 

6.  Possession  of  a  contract  is  presumptive  evidence  of  delivery, 
but  the  presumption  may  be  rebutted.    Dodd  v.  Kemnitis. . .  634 

7.  Market  reports  in  journals,  such  as  the  commercial  world 
relies  on,  are  competent  evidence  of  the  state  of  the  market 
Chicago,  B.  d  Q.  R,  Co.  v.  Todd 712 

8.  A  declaration  to  be  part  of  the  res  gestm  need  not  neces- 
sarily be  coincident  in  point  of  time  with  the  main  fiict 
proved.    City  of  Lexington  v.  Fleharty 626 

9.  The  burden  of  proof  of  negligence  does  not  shift,  but  rests 
upon  the  party  alleging  it  Lincoln  Traction  Co.  v.  Shep- 
herd    374 

10.  An  admission  by  a  deceased  person  that  an  account  in  a 
certain  book  is  correct  will  not  warrant  the  admission  In 
evidence  of  a  copy  of  this  account    Fitch  v.  Martin. . . 538 

11.  A  judicial  record  of  a  sister  state  must  be  authenticated 
by  a  certificate  of  the  presiding  judge.  Chapman  v.  Chap- 
man    388 

12.  Evidence  held  to  show  a  conveyance  fraudulent    Ainstoorth 

V.  Roulal 723 

13.  Evidence  in  a  creditor's  suit,  held  to  support  the  Judgment 
Shreck  v.  Hanlon ^ 264 

14.  EMdence  held  to  justify  the  trial  court  In  vacating  a  decree. 
Amout  V,  Chadwick 620 

15.  Evidence  in  an  action  for  damages,  held  to  Bustain  the 
judgment    Spencer  v.  Wilson • 469 
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10.  Elvidence  In  an  action  for  injuries  on  a  railroad,  held  to 
support  a  verdict  in  plaintiff's  favor.    Chicago,  R,  I,  d  P.    . 
R.  Co.  V,  Kerr 1 

17.  EJvldence  in  an  action  for  personal  injuries,  held  not  to  sus- 
tain the  Judgment.    Lincoln  G,  &  E.  L.  Co.  v.  Thomas 257 

18.  Evidence  in  an  action  for  personal  injuries,  held  to  present 
a  question  for  the  jury.    Chicago,  B.  d  Q.  R,  Co.  v.  Barley. .  462 

19.  Evidence  in  a  personal  injury  case  against  a  city,  held  to 
Justify  the  submission  of  the  case  to  the  jury.    City  of  Lex- 

'  ington  v.  Fleharty 626 

20.  Evidence  in  a  foreclosure  suit,  held  insufficient    Winston 

V,    Armstrong • 604 

21.  Evidence  held  to  sustain  finding  of  partnership.    McKibbin 

V.  Day 424 

22.  Evidence  in  a  suit  to  quiet  title,  held  to  uphold  the  Judg- 
ment.    Webber  v.  Ingemoll 393 

23.  Evidence  in  suit  to  establish  a  trusty  held  suificient.  John- 
son V.  Hayward 157 

Exceptions,  Bill  of. 

Unless  a  bill  of  exceptions  is  authenticated  as  required  by  law, 
the  supreme  court  cannot  consider  it    Miles  v.  State 684 

Executors   and  Administrators.      See  Atto&net  and  Cuicnt,   1. 
Mandamus,  4.  Witnesses,  2. 

1.  An  administrator  is  not  entitled  to  possession  of  property 
as  against  the  equitable  owner,  in  the  absence  of  proof  that 
creditors  of  the  estate  have  superior  equitable  claims.    Kos-   * 
lowski  V.  Newman 704 

2.  The  limitation  in  sec.  117,  ch.  23,  Comp.  St,  applies  to  irreg- 
ular administrative  sales,'  but  not  to  sales  that  are  abso- 
lutely void.     Brandon  v.  Jensen 569 

3.  A  homestead  of  less  value  than  $2,000  cannot  be  disposed 
of  at  administrator's  sale,  and  a  license  granted  by  the  dis- 
trict court  purporting  to  authorize  such  a  sale  is  void. 
Brandon  v.  Jensen 669 

Fees.    See  Clerks  of  Coubts.    Penalties.    Witnesses,  4. 

Forcible  Entry  and  Detainer. 

Where  the  right  to  bring  an  action  of  forcible  entry  and  de- 
tainer Is  barred  against  a  grantor,  it  is  against  his  grantee. 
Weatherford  v.  Union  P,  R.  Co 229 

Forgery.    See  Criminal  Law,  1,  2. 

Fraudulent  Conveyances.     See  Cbeditobs'  Suit,  8,  4.    Bvidencbiv 
12,  13, 
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Gamislun^iit.    See  Judgment,  4. 

Highways. 

'  To  establish  a  highway  by  prescription  there  mnst  he  oontlna- 
ous  user  by  the  public,  under  a  claim  of  right  distinctly 
manifest  by  some  appropriate  act  cm  the  part  of  the  public 
authorities,  for  a  period  equal  to  that  required  to  bar  reooT- 
ery  of  title  to  land.    Kansas  Oity  d  0.  R.  Oo.  v.  State 868 

Homestead.    See  Executors  and  Administbatobs,  8. 

.  1.  One  who  purchases  land  with  the  intention  of  making  it 
his  home  may  impress  it  with  a  homestead  character  if  he 
occupies  it  with  his  family  within  a  reasonable  time  after 
the  purchase.    Hair  v.  Davenport 117 

2.  A  person  cannot  at  the  same  time  have  two  homesteads. 
Hair  17.   Davenport 117 

8.  One  cannot  acquire  a  second  homestead  until  the  first  has 
been  abandoned  or  conveyed,  or  contracted  to  be  conveyed. 
Hair  V.  Davenport 117 

4.  A  homestead  is  constituted  by  the  two  acts  of  selection 
and  residence.    Palmer  v.  Sawyer 108 

6.  A  debtor  does  not  lose  his  homestead  exemption  though,  by 
reason  of  death  a;nd  the  removal  of  his  family,  he  has  no 
one  living  with  him     Palmer  v,  Bawyer 108 

Homicide. 

1.  A  box  stall  at  a  fair  ground  used  by  a  man  as  his  cAce 
and  sleeping  apartment,  he  having  no  other  place  of  abode, 
and  which  contains  his  clothing  and  all  of  his  belongings, 

is  in  legal  effect  his  domicile.    Young  v.  State 846 

2.  Where  one  charged  with  murder  admits  the  killing,  pleads 
self-defense,  and  Introduces  evidence  to  establish  his  de- 
fense, he  is  entitled  to  an  instruction  on  that  issue.    Young 

V.  State 846 

8.  Where  one  is  assailed  in  his  home,  he  may  use  such  means 
as  are  necessary  to  repel  the  assailant,  even  to  the  taking 
of  life,  but  the  slayer  must  believe,  and  have  ground  to 
believe,  that  the  killing  is  necessary  to  repel  the  assailant 

Young  v.  State 846 

4.  On  a  trial  for  murder,  and  a  plea  of  self-defense,  it  is  com- 
petent to  show  that  deceased  was  at  the  time  in  the  lawful 
possession  of  the  premises  where  the  homicide  occurred. 
Turley  v.   State 471 

Husband  and  Wife.     See  Advebsk  Possession.    Cotsnakts.    Iv- 

TOXICATING    LlQUOBS,    1-3.      WlTNESSSS,    1. 

1.  A  conract  between  husband  and  wife,  made  after  seref^ 
ance  of  the  marital  relation,  providing  for  a  divisioii  €(* 
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property,  will  be  upheld,  where  no  fraud  or  imposition  ap- 
pears.   Hiettv.  Hiett 96 

2.  In  a  suit  for  maintenance  after  separation,  the  spouse 
first  repudiating  marital  obligations  must  establish  freedom 
from  fault    Chapman  v.  Chapman 388 

8.  In  an  action  by  a  wife  for  maintenance,  it  is  error  to  render 
B  Judgment  in  her  favor  for  a  sum  in  gross.  Chapman 
V.  Chapman 388 

Indictment  and  Information.    See  Rape,  2,  Z,  6. 

1.  A  criminal  information  must  charge  explicitly  all  that  is 
essential  to  constitute  the  offense  sought  to  be  described. 
Ease  V.  State , 493 

2.  It  is  not  necessary  to  charge  an  offense  in  the  exact  lan- 
guage of  the  statute,  provided  the  words  employed  are 
equivalent  in  meaning  to  those  contained  therein.     Haae 

V.   State s. 493 

•  8.  Where  words  appear  in  an  information  which  might  be 
stricken  out,  leaving  an  offense  sufficiently  charged,  and 
such  words  do  not  tend  to  negative  any  of  the  essential 
averments  therein,  they  may  be  treated  as  surplusage. 
Hose  V.  State 493 

4.  Information  held  sufficient  to  charge  the  crime  of  assault 
with  intent  to  commit  murder.    Hose  v.  State 493 

6.  When  two  counts  of  an  information  involve  the  same  facts, 
and  call  for  the  same  evidence  to  support  them,  the  court 
will  not  ordinarily  require  an  election.    Highee  v.  State.  >.  331 

Inheritance  Tax.    See  Taxation,  1-8. 

Injunction.     See  Waste. 

1.  One  Is  not  punishable  for  contempt  for  disregarding  a 
void  order  of  injunction;  but  an  injunction  granted,  where 
the  court  has  Jurisdiction,  must  be  obeyed.    Miles  v.  State,  684 

2.  Where  one  knowingly  disobeys  an  Injunction  which  is  not 
void,  he  is  liable  for  contempt    Miles  v.  State 684 

3.  Where  the  evidence  on  a  trial  for  contempt  for  violation  of 
an  injunction  is  not  preserved  by  a  proper  bill  of  excep- 
tions, the  only  question  is  whether  the  pleadings  support 
the  Judgment    Miles  v.  State 684 

4.  A  court  of  equity  will  interefere  by  injunction  to  restrain 
repeated  acts  of  trespass,  though  defendants  are  solvent 
Homung  v.  Herring 637 

6.  One  in  the  lawful  possession  of  real  estate  may  restrain 
repeated  acts  of  trespass  until  the  title  can  be  determined. 
Eeaton  v.  Wireman 817 
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Inslniotlons.   See  Appbai.  and  Bbbob^  6-11,  Bawmhjptot,  T.    Oomr- 

TBS  AND  OOUNTT  OFfTCEBS,   6.     CsnCDfAL  ItAM,   6-lS.      BlC- 

nszLXMENT,  6,  6.  HoMidDB,  2.  Luluddobd  AUD  TsirjJITp 
C  MALioions  FB08B0D11ON.  8.  IfuiaciPAi.  Corporations, 
1&    TlaAL,2. 

Zunixmnoe.    • 

1.  The  state  auditor  la  clothed  with  a  broad  discretion  in  de- 
termining whether  a  fraternal  beneficial  society  is  entitled 
to  a  license  to  do  business,  but  it  la  a  legal  discretion. 
Btaie  v.  Bearle 486 

2.  The  mortuary  fund  of  a  fraternal  beneficial  society  should 
be  kept  separate  from  the  other  funds  of  such  society,  and 
the  state  auditor  may  require  this  to  be  done  before  grant- 
ing license  to  continue  business.    State  v,  Gearle 486 

8.  Under  the  petition,  held  that  the  state  auditor  should  have 
called  attention  of  a  beneficial  society  to  irregularities  be- 
fore refusing  it  a  license.    State  v.  Searie 486 

4.  A  certificate  of  a  beneficial  association  is  a  contract  of  in- 
surance between  the  member  and  the  association.  Soehner 
f>.  Grand  Lodge,  0.  8.  H 899 

6.  Where  uncler  the  laws  of  a  beneficial  society  it  is  the  duty 
of  members  to  pay  dues  to  the  secretary  of  the  local  lodge, 
the  secretary  receiving  such  dues  is  the  agent  of  the  grand 
lodge.    Soehner  v.  Grand  Lodge,  0.  8.  S 399 

6.  Ck>nditions  in  a  policy  of  insurance  limiting  or  avoiding 
liability  are  strictly  construed  against  the  insurer.    Soehner 

V,  Grand  Lodge,  O.  8.  H , .  899 

7.  In  an  action  on  an  insurance  certificate,  held  error  to  direct 

a  verdict  for  defendant    Soehner  v.  Grand  Lodge,  O.  €.  H, .  899 

8.  An  untrue  representation  in  an  application  for  insurance 
will  not  vitiate  the  policy  unless  it  is  of  such  a  nature  that 
it  might  have  been  an  inducement  to^  issue  the  policy. 
Bankers  Union  of  the  World  v.  Mixon 86 

9.  Where  a  certificate  of  membership  in  a  railway  relief  departs 
ment  expressly  provides  that  the  indemnity  therein  provided 
shall  be  waived  or  forfeited  by  an  action  for  damages 
against  the  railway  company,  the  terms  ol  the  contract 
determine  the  consequences  of  an  election.  WaUeri  v. 
Chicago,  B.  d  Q.  R,  Co 651 

10.  Where  notice  of  an  injury  Is  received  and  acted  on  by  an 
accident  insurance  company,  the  relationship  between  the 
sender  of  the  notice  and  either  the  assured  or  the  bene- 
ficiary is  immaterial.    Continental  Casualty  Co,  v.  Buchtel. .  823 

U.  It  is  competent  for  the  insured  to  waive  all  claim  under 
the  policy  in  case  of  death  resulting  from  smallpox,  and  to 
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make  such  waiver  binding  on  the  beneficiaiT.     Bankers 
Union  of  the  World  t?.  Mixon 36 

12.  It  with  knowledge  of  facta  permitting  a  forfeltnre,  the 
Insurer  treats  the  policy  as  in  force^  the  forfeiture  la 
waived.    Soehner  v.  Grand  Lodge,  0.  8.  H 899 

13.  Where  an  insurance  policy  provides  for  filing  final  proof  of 
loss  on  blanks  furnished  by  the  company  within  30  days  of 
the  Injury,  and  the  company,  with  knowledge  of  the  injury, 
neglects  to  furnish  such  blanks  within  the  time^  it  is  a 
waiver  of  the  condition.    Continental  Casualty  Co.  v.  Buch- 

tel   823 

Intozicating*I«iquor8.    See  Appeal  and  Ebbob,  15.    Pueadino,  5. 

1.  One  selling  intoxicating  liquor  is  liable,  not  only  for  the 
actual  results  of  the  sale,  but  for  all  damages  from  dis- 
qualification resulting  from  or  contributed  to  by  such  sAle, 
without  reference  to  length  of  time  of  jhe  disqualification. 
Jessen  v,  Willhite 608 

2.  Where  a  husband  becomes  an  habitual  drunkard,  and 
abandons  and  ceases  to  support  his  family,  whether  such 
loss  of  support  is  permanent  is  a  question  for  the  jury. 
Jessen  v,  Willhite • 608 

3.  In  an  action  by  a  wife  to  recover  in  behalf  of  herself  and 
children  damages  from  the  sale  of  liquor  to  her  husand, 
the  defendant  cannot  show  in  mitigation  of  damages  that 
the  wife  has  commenced  proceedings  for  divorce.     Jessen 

V.    Willhite 608 

4.  The  act  of  1895  (laws  1895.  ch.  22)  is  ineffectual  as  an 
amendment  or  repeal  of  sec.  6,  ch.  50,  Gomp.  St,  which 
requires  an  applicant  for  liquor  license  to  give  bond  in 
the  sum  of  f 5,000,  with  at  least  two  sureties,  freeholders 

of  the  county.    Lee  v.  Brittain 691 

5.  A  transcript  of  the  evidence  is  not  essential  to  give  the 
district  court  jurisdiction  of  an  appeal  from  an  order 
granting  a  liquor  license;  a  transcript  of  the  proceedings 
containing  such  order  being  sufficient.    State  v,  McOuire.,.  769 

6.  Where  the  district  court  has  acquired  jurisdiction  of  an 
appeal  from  a  license  board,  and  the  board  fails  to  transmit 
the  evidence  taken  at  the  hearing,  the  district  court  may 
enter  a  rule  requiring  the  board  to  supply  the  omission. 
Btate  V.  McOuire 769 

Irrigatioxi.    See  Watebs,  3. 

Judgment. 

1.  The  district  court  may  enter  a  judgment  nunc  pro  tuno  on 
motion  and  notice.    Phelps  v.  Wolff 44 
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2.  An  entry  which  has  been  held  by  the  supreme  court  insuf- 
ficient  to  constitute  a  final  Judgment  la  not  a  bar  to  an 
application  for  the  entry  of  a  Judgment  nunc  pro  tunc 
Phelps  V.  Wolff 44 

5.  A  Judgment  nunc  pro  tunc  must  be  no  broader  than  the 
Judgment  actually  rendered.     Phelps  v.  Wolff 44 

4.  A  Judgment  in  garnishment  in  one  state  is  a  bar  to  an 
action  by  the  principal  defendant  against  the  garnishee  in 
the  etate  of  the  residence  of  the  former.  Hadacheck  v. 
Chicago,  B.  d  Q.  R,  Co 385 

6.  The  rule  that  the  plea  of  res  judicata  applies  to  eyerj  point 
which  properly  belonged  to  the  subject  matter  of  litigation 
yields  in  cases  where  a  valid  excuse  for  failure  to  allege 
facts  and  seek  relief  In  the  former  action  is  shown.  First 
Nat.  Bank  v,  Gibson 232 

9.  A  cause  of  action  once  determined  on  the  merits  cannot  be 
relitlgated.     Yates  v,  Jones  Nat»  Bank 734 

7.  Judgments  on  demurrer  which  go  to  the  merits  of  the  case 
are  final;  but  Judgments  on  demurrer  based  on  a  technical 
defect  of  pleading,  or  lack  of  Jurisdiction,  will  not  support 
the  plea  of  res  judicata,    Yates  v.  Jones  Nat,  Bank 734 

8.  The  dismissal  of  a  bill  without  prejudice  does  not  conclude 
the  parties  thereto.    Morris  v,  Linton 411 

9.  Actual  fraud  is  not  necessary  to  Justify  a  trial  court  in 
setting  aside  a  decree  rendered  at  a  former  term  on  the 
ground  of  fraud.    Amout  v,  Chadtoick 620 

10.  A  court  of  equity  will  not  relieve  against  a  Judgmeait  Ob- 
tained against  a  party  by  reason  of  negligence  of  his  at- 
torney.    Tootle-Weakley  M.  Co.  v.  BilUngsley 531 

11.  In  a  suit  to  set  aside  a  decree  affecting  title  to  real  estate, 
plaintiff  cannot  recover  unless  he  has  some  interest  in  the 
property.     StuJl  v.  Masilonka 309 

12.  Delay  in  recording  a  judgment  will  not  invalidate  it  in  the 
absence  of  fraud.    Gallaway  v.  Rochester  L.  d  B.  Co 695 

13.  An  oflflcer's  return  to  a  summons,  showing  service  by  leav- 
ing at  the  "last"  usual  place  of  residence,  held  not  to  sup- 
port a  Judgment  based  thereon.    Ruby  v.  Pierce 754 

14.  A  Judgment  overruling  a  motion  for  restitution  in  mandSr 
mus  on  the  ground  that  respondent  was  not  entitled  to 
restitution,  and  that  his  remedy  was  in  an  action  at  law, 
will  be  adhered  to.    Horton  v.  Hayden 839 

Jurisdiction*     See  Divobob. 
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Jury. 

The  objection  that  a  Juror  is  diaqiualifled  because  of  teYlng 
been  conyicted  of  a  felony  may  be  waived.    Turley  v.  State,  471 
Justice  of  the  Peace. 

To  confer  Jurisdiction  on  a  district  court  on  appeal  from  a 
Judgment  of  a  Justice,  the  Justice's  docket  must  show  that 
an  undertaking  was  executed  and  delivered  to  the  Justice 
for  record  within  time.    Caster  v,  Scheuneman 248 

Landlord  and  Tenant. 

1.  Where  a  tenant  holds  over  his  term,  the  law  presumes  a 
continuation  of  his  original  tenancy  for  another  like  term, 
but  this  presumption  is  not  c<mclusive.  Rosenberg  v, 
Sprecher  s  • 176 

2.  To  sustain  an  action  for  the  use  and  occupation  of  real 
estate,  the  relation  of  landlord  and  tenant  must  exist 
Rosenberg  v.   Bprecher 176 

8.  Where  a  tenant  holds  over  his  term,  the  landlord  may  elect 
to  treat  him  as  a  trespasser  or  as  a  tenant  for  a  new  term, 
and  his  election  is  conclusive  against  him.  Rosenberg  v, 
Sprecher    176 

4.  Instructions  in  an  action  for  use  and  occupation,  held 
erroneous.    Rosenberg  v,  Sprecher 176 

6.  A  tenancy  from  year  to  year  will  be  presumed,  where  a 
tenant  remains  in  possession  after  the  expiration  of  his 
term,  and  his  tenancy  is  recognized  by  the  landlord.  West 
V.  Lungren 105 

6.  The  presumption  that  a  tenant  holding  over  Is  a  tenant 
from  year  to  year  may  be  rebutted  by  proof  of  a  different 
agreement,  or  of  facts  inconsistent  with  the  presumption. 
West  V.  Lungren 105 

Iiarceny. 

The  crime  of  larceny  defined.    Ladeaux  v.  State 19 

Libel  and  Slander. 

1.  The  manner  in  which  a  public  officer  conducted  the  duties 
of  his  office  Is  a  fair  subject  for  comment  by  the  press 
when  he  is  a  candidate  for  reelection.    Farley  v.  McBride. .     49 

2.  Where  a  newspaper  states  that  the  sheriff  of  the  county, 
who  is  a  candidate  for  reelection,  had  obtained  money  on 
an  imaginary  account  for  expenses.  If  false,  it  is  libelous 
perse.    Farley  v.  McBride 49 

Limitation  of  Actions.   See  Adverse  Possession,  1.     Executobs 
AND  Admintstrators,  2.    Taxation,  16. 
1.  Where  leave  of  the  legislature  is  necessary  to  sue  the  state, 
the  statute  of  limitations  will  not  begin  to  run  until  such 
leave  is  given.    Lancaster  County  v.  State 216 
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2.  ActioDB  for  relief  om  tlie  ground  of  fraud  must  be  brougbt 
wltbln  four  years  from  the  discovery  of  the  fraud  or  sucdi 
facts  as,  if  followed  up,  would  lead  to  its  discovery.  W€cl> 
erly  v,   Taylor 84 

Z.  Where  an  injury  to  crops  and  UOids  Is  caused  by  the  negli- 

gent  oonstructioQ  of  a  railroad  embankment,  the  cause  of 

action  accrues  at  the  date  of  the  injury.    Chicago,  B.  d  Q. 

R.  Co.  V,  Mitchell 663 

4.  While  an  issue  is  being  litigated  in  the  courts,  the  statute 

of  limitations  will  not  run  thereon.     First  Nat.  Bank  o. 

Oibaon    236 

6.  An  amended  petition  setting  up  a  new  cause  of  action, 

barred  when  the  amended  petition  is  filed,  is  demurrable. 

Clifford  V,   Thun «31 

6.  An  application  for  a  deficiency  judgment  should  be  made 

within  five  years  from  confirmation  of  the  foreclosure  sale. 

Pochin  v.  Conley 429 

Xalicious  Prosecution. 

1.  In  an  action  for  malicious  prosecution,  where  two  com- 
plaints were  filed,  held  error  to  exclude  testimony  that  a 
full  disclosure  was  made  to  the  prosecuting  attorney  before 
the  filing  of  the  second  complaint,  which  was  the  one  on 
which  the  plaintiff  was  bound  over.    Schroeder  v,  Blum...     60 

8.  In  an  action  for  malicious  prosecution,  where  the  prosecut- 
ing witness  testifies  to  an  overt  criminal  act  within  his 
own  knowledi?e,  which  is  denied,  corroborative  evidence 
that  the  act  was  committed  is  relevant  and  material. 
Bchroeder  v.  Blum 60 

3.  In  an  action  for  malicious  prosecution,  an  instruction  that 
facts  cannot  be  considered  which  existed  prior  to  the  crim- 
inal proceedings,  not  communicated  to  the  party  instituting 
the  prosecution,  is  erroneous.    Bchroeder  v,  Blum 60 

liandamus.     See  Schools  and  School  Districts. 

1.  Mandamus  will  be  denied,  unless  It  appear  that  a  substan- 
tial right  is  in  jeopardy  for  want  of  a  plain,  adequate  reme- 
edy  in  law.     State  v.  McOaire 769 

2.  To  compel  a  license  board  to  reduce  to  writing  testimony 
taken  on  the  hearing  of  an  application  for  a  liquor  license^ 
one  must  show,  not  only  a  right  to  have  the  evidence  re- 
viewed, but  that  he  intends  to  have  it  reviewed.  State  v. 
McOuire    769 

8.  Invalid  provisions  of  an  act,  not  operating  to  avoid  the 
whole,  will  not  excuse  performance  of  a  duty  enjoined  hy 
the  valid  portions  of  the  act    State  v.  Malone..., 646 
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4.  It  is  not  abuse  of  discretion  to  deny  mandamns,  where  Its 
.  object  Is  to  compel  the  transfer  of  a  trust  fund  from  a 
county  Judge  whose  bond  Is  sufficient  to  a&  administrator 
whose  bond  is  insufficient.    State  v.  Sendee 847 

Xaster  and  Servant.     See  Contracts,  7.    ESvidencb,  17. 

1.  In  an  action  for  personal  injuries,  where  the  plaintiff  is 
charged  with  contributory  negligence,  evidence  o^  an  un- 
founded belief  on  his  part  as  to  a  condition  which  caused 
the  injuries  is  immaterial,  where  due  regard  for  his  own 
safety  required  him  to  know  the  truth.  Huhler  v»  John- 
son-McLean   Co 840 

2.  In  an  action  for  personal  injuries,  motion  to  direct  a  verdict 
for  defendant,  held  properly  sustained.  Suhler  v,  Johnson- 
McLean  Co 840 

8.  The  master  Is  liable  for  the  acts  of  his  servant  within  the 
general  scope  of  his  employment  Chicago,  R,  L  d  P.  R, 
Co.  V,  Kerr. 1 

Mortgages.   See  D^mENOE,  20.    LiMrrATiON  of  Actions,  6. 

1.  Plaintiff  in  a  foreclosure  suit  held  not  guilty  of  laches. 
Phelps  V.  Wolff 44 

2.  A  mortgage  securing  a  bona  fide  indebtedness  held  valid, 
though  the  note  be  invalid  for  want  of  a  revenue  stamp. 
Morris  v.  Linton 411 

8.  The  rule  requiring  evidence  to  supiwrt  the  allegation.  In  a 
I)etition  to  foreclose  a  mortgage,  that  no  proceedings  at  law 
have  been  had,  is  available  to  an  attaching  creditor  resist- 
ing the  foreclosure  and  plaintiff's  claim  of  priority.  Fryer 
V,   Fryer 846 

4.  Under  the  evidence,  held,  that  the  district  court  had  ac- 
quired Jurisdiction  in  foreclosure  proceedings,  and  that  the 
decree  and  sale  were  not  void.    Stull  v,  MasilonJca 809 

5.  Where  a  valid  mortgage  has  been  foreclosed,  though  the 
foreclosure  proceedings  were  void,  neither  the  mortgagor 
nor  one  claiming  under  him  can  assail  the  title  acquired 
without  offering  to  pay  the  decree.    Stull  v,  MasilonJca 809 

Municipal  Corporations.     See  Ck>NSTiTnTiONAi.  iJkW,  7,  8.     llAif- 

DAMTJB,  8. 

1.  Sec.  101  &,  ch.  12a,  Comp.  St,  authorizes  a  special  assess- 
ment on  such  real  estate  as  may  be  "specifically"  benefited 
by  a  park  or  boulevard  to  pay  for  land  appropriated  or  pur- 
chased for  such  improvement    Hart  v.  City  of  OmaTia 886 

2.  Sec.  101&,  ch.  12a,  Comp.  St.,  providing  for  assessments  for 
parks  imd  boulevards,  is  not  controlled  by  nor  in  conflict 
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witb  sec.  158,  which  provideB  for  assesBment  of  damai^ 
for  the  appropriation  of  private  property  for  street  pui^ 
poses.    Hart  v,  Oity  of  Omaha 8S€ 

5.  Sec  101&,  eh.  12a,  Comp.  St.,  does  not  require  the  Issuance  ' 
of  bonds  under  all  circumstances  where  lands  are  appropri- 
ated for  the  construction  of  parks  or  bouleyards,  but  only 
where  the  special  assessment  is  insufficient    Hart  v,  CUy 

of    Omaha S36 

4.  Ordinarily,  whether  a  particular  lot  or  tract  of  land  is 
specially  benefited  by  a  boulevard  is  a  question  ot  fact,  and 
that  real  estate  is  three^uarters  of  a  mile  from  a  boule- 
vard will  not  authorize  the  court  to  say  as  a  matter  of  law 
that  it  is  not  specially  benefited.    Hart  v.  City  of  Omaha. . .  836 

6.  A  call  for  a  special  session  of  a  city  council,  "for  the  pur- 
pose of  considering  communications,  petitions,  .resolutions* 
committee  reports,  and  ordinances  on  first,  second  and  third 
reading  and  passage,"  where  such  call  is  recorded,  is  suf- 
ficient to  enable  the  council  to  Introduce,  read  and  pass 
ordinances  at  such  special  meeting.  Ridhard9on  v.  City  of 
Om^ha    297 

6.  A  resolution  of  the  city  council  of  Omaha,  directing  that 
certain  permanent  sidewalks  shall  be  constructed  "of  stone 
or  artificial  stone/'  held  a  compliance  with  an  ordlnssioe 
requiring  a  designation  of  the  kind  of  material  with  which 
permanent  sidewalks  shall  be  constructed.  Richardson  v. 
City  of  Omaha 297 

7.  A  contract  of  a  city  in  violation  of  a  mandatory  provisidH 

of  its  charter  is  void.    Oity  of  Plattamouth  v.  Murphy 749 

8.  A  city  is  not  required  to  search  for  defects  In  streets  and 
sidewalks,  where  there  is  no  reason  to  suppose  defects  exist. 
City  of  Omaha  v.  Kochem 718 

9.  A  city  is  not  charged  with  implied  notice  of  a  latent  defect 
in  a  sidewalk  by  the  existence  of  a  defect  therein  of  a  dif- 
ferent character.    City  of  Omaha  v,  Kochem 718 

10.  A  city  must  keep  its  sidewalks  in  reasonably  safe  condition, 
but  is  not  charged  with  implied  notice  of  a  latent  defect  in 
a  sidewalk,  not  apparent  on  ordinary  inspection.  City  of 
Omaha  v.  Kochem 718 

11.  Contributory  negligence  is  not  imputable  to  one  as  a  mat- 
ter of  law  from  the  mere  fact  that  he  attempts  to  pass  over 

a  walk  that  is  obstructed.    City  of  Beatrice  v.  Forbes 125 

12.  Evidence  as  to  the  condition  of  a  sidewalk^  in  an  action 
for  damages,  held  sufficient  to  justify  the  submission  of  the 
case  to  the  juiy.    City  of  Omaha  v.  JjCvAs «••  )84 
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18.  In  an  action  for  damages  for  Injuries  against  &  city,  where 
the  evidence  is  such  that  reasonable  men  might  fairly 
differ  as  to  the  plaintiff's  negligence  causing  the  injury,  the 
case  should  go  to  the  jury.    City  of  Beatrice  v,  Forbes 125 

14.  Hi  an  action  for  negligence  against  an  electric  light  com- 
pany, held,  that  the  direction  of  a  verdict  for  defendant 
was  proper.    Powell  v.  New  Omaha  T.-JT.  E,  L,  Co 280 

15.  Instructions  in  a  personal  injury  case  against  a  city,  held  to 
state  the  law.    City  of  Lexington  v,  Fleharty 626 

New  TriaL    See  Criminal  Law,  4. 

Affidavits  in  support  of  motion  for  new  trial  on  the  ground 
of  newly  discovered  evidence,  which  fail  to  state  facts  show- 
ing diligence,  are  insufficient.    Jessen  v.  Willhite 608 

Notice.    See  Cobporationb,  !•    Taxation,  17. 

Officers.     See  Penalties. 

,      1.  Ordinarily,  the  words  "term"  or  "term  of  office,"  when  used 
in  reference  to  the  tenure  of  office,  mean  a  fixed  and  definite 

period  of  time.    State  v,  Galusha 188 

3.  Sec  20,  art  VI  of  the  constitution,  held  not  to  mean  that 
the  legal  terms  of  office  of  the  officers  provided  for  in  the, 
article  shall  consist  of  the  fixed  periods  therein  mentioned, 
and  in  addition  the  indeterminate  period  which  an  incum- 
bent may  hold  after  the  expiration  of  his  fixed  term,  and 
until  a  successor  shall  be  qualified.    State  v.  Oalusha 188 

8.  The  legislature  cannot  appoint  county  officers,  nor  by  an 
act  solely  for  that  purpose  extend  the  terms  of  such  officers. 
State  17.  Plasters 662 

Partition. 

Where  proceedings  in  partition  are  amicable,  it  is  proper  to 
allow  an  attorney's  fee  to  be  paid  by  the  parties  in  propor- 
tion to  their  interest.    Johnson  v.  Emerick 303 

Partnership.    See  Evidence,  21. 

Party  Walls. 

One  who  consents  to  the  uncovering  of  a  portion  of  a  roof  to 
allow  a  party  wall  to  be  built  higher  cannot  recover  dam- 
ages from  leakage,  unless  he  proves  that  the  injury  re- 
sulted from  the  negligence  of  the  defendant  Riiff  v. 
Qarvey   522 

Payment. 

In  the  absence  of  evidence,  an  agent  for  collection  who  cancels 
the  obligation  of  the  debtor  is  presumed  to  have  done  so  in 
consideration  of  the  face  amount  of  the  claim.  Lexington 
Bank  v.  Phenix  Ins.  Co 548 
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Penalties. 

1.  The  statute  allowing  a  public  officer  25  cents  for  each  certif- 
icate and  seal  does  not  contemplate  that  he  must  formulate 
a  statement  of  facts  to  which  he  certifies.    Sheiblejf  v.  Him^ 

ley 81 

2.  The  clerk  of  the  district  court  cannot  be  required  to  search 
the  records  of  his  office  to  ascertain  what  liens,  if  any, 
exist  against  lands  described  in  an  abstract  of  title,  and 
enter  upon  the  abstract  the  result  of  such  search.    Shei1>ley 

V.  Hurley 81 

3.  In  an  action  against  a  public  officer  to  recover  a  penalty, 
under  sec.  34,  ch.  28,  Comp.  St,  If  the  fee  received  was  for 
services  he  was  not  required  to  render,  together  with  other 
services  for  which  it  would  have  been  illegal  to  exact  a  fee, 
it  will  not  be  presumed  that  the  fee  exacted  was  more  than 
the  service  for  which  he  was  entitled  to  compensation  was 
reasonably  worth.    Sheibley  v.  Hurley 81 

Physicians  and  Surgeons.     See  Ck)BFOBATioNS,  4,  5. 

1.  A  corporation  is  not  such  a  person  as  can  be  licensed  to 
practice  medicine  under  ch.  65,  Comp.  St  State  Electrty 
Medical  Inst.  v.  State 40 

2.  Under  ch.  55,  Oomp.  St,  one  who  undertakes  to  judge  the 
nature  of  disease  or  to  determine  the  remedy  therefor  must 
have  the  personal  qualifications  prescribed  therein.  State 
Electro-Medical  Inst.  v.  State 40 

Pleading.    See  Bonds.    Limitatioit  of  Actions,  5.    Railbqads,  4,  8.  * 
States,  3. 

1.  Where  want  of  Juris dictidi  does  not  appear  on  the  twee 
of  the  record,  it  may  be  pleaded  in  the  answer.    TempUti 

V.  Kimsey 614 

2.  That  defendant  first  raised  the  question  of  jurisdiction  <m 
a  special  appearance,  which  was  overruled,  does  not  aifect 
his  right  to  include  a  plea  to  jurisdiction  in  his  answer. 
Templin  v.  Kimsey i.. 814 

8.  An  assignment  of  a  chose  in  action,  even  without  consider^ 
ation,  is  not  presumptively  fraudulent  as  to  a  creditor  who 
becomes  such  nearly  four  years  afterwards.  Circumstances 
must  be  pleaded  from  which  fraud  may  be  Inferred.  Wed^ 
erJy  v.  Taylor 84 

4.  In  an  action  to  recover  money  paid  on  a  judgment  in  man- 
damus which  was  reversed,  a  petition  which  alleges  payment 

'  of  the  money  and  reversal  of  the  judgment,  without  alleging 
that  plaintife  is  entitled  to  the  money,  does  not  state  a 
cause  of  action.    Horton  v.  Hayden.  ..•••••• 839 

8.  A  petition  against  a  surety  upon  a  liquor  lloense  bond  that 
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does  not  aUege  the  graatlnir  of  a  IleenBe  does  not  state  a 

cause  of  action.    Quiat  v,  American  B.  d  T.  Oo 692 

C  A  petition  which  alleges  that  a  contract  of  a  corporation 
mm  made,  executed  and  dellyered  by  it  by  its  officer  and 
agent  is  not  demurrable  on  the  ground  that  authority  by 
the  agefut  does  not  appear.  Johntop  County  v,  Ohamherlain 
Banking  House 649 

7.  Where  from  the  answer  and  the  evidence  it  appears  that 
both  parties  have  placed  the  same  construction  on  a  peti- 
tion, the  supreme  court  will  not  ignore  such  construction  in 
ruling  on  its  sufficiency.    Chicago,  R.  L  d  P.  B,  Co,  v.  Kerr,      1 

8.  A  defective  or  ambiguous  petition  may  be  aided  by  aver- 
ments in  the  answer.    Chicago,  B.  L  d  P.  R,  Co.  v.  Kerr. . .      1 

9.  Where  a  petition  is  first  assailed  in  the  supreme  court,  its 
Allegations   will   receive  a  liberal  construction.     Chicago, 

R.  L  d  P,  R.  Co.  V.  Kerr. .  ^ 1 

10.  An  admission  of  a  conclusion  of  law  may  be  avoided  by 
averments  in  the  same  pleading  which  show  the  admission 

to  be  erroneous.    Hensel  v.  Hoffman 382 

11.  If  defendant  admits  that  he  entered  into  a  contract  with 
plaintiffs  by  an  associate  name,  he  concedes  that  plaintiffs 
have  capacity  to  enforce  the  same  in  the  contract  name. 
Miller  V.  Loverene  d  Browne  Co .' 557 

12.  Petition  in  district  court  held  not  a  departure  from  the 
issues  in  the  county  court    Biecic  v.  Orifftn 102 

13.  A  denial  in  an  answer  in  an  action  on  contract,  together 
with  a  statement  that  a  different  contract  was  made,  is    * 
not  a  change  of  issue  from  a  general  deniaL    McOinnie  v. 
Johnson  Co .^ 856 

14.  An  answer  setting  up  the  statute  of  limitations  Is  not  a 
technical  plea  of  confession  and  avoidance.  Wehler  v.  In- 
gersoU    •• 898 

Fledges. 

Where  an  agent  pledges  machinery  to  one  advaaicing  money  to 
pay  freight  thereon,  the  pledgee  has  a  lien  on  the  property. 
Rohinson  d  Co.  v.  Ralph « •    65 

Prinoipal  and  Agent.    See  Tbusts,  L 

One  occupying  confidential  relations  toward  another  will  not 
be  permitted  to  make  use  of  knowledge  or  opportunities  to 
his  own  advantage  and  the  injury  of  the  party  with  whom 
he  is  dealing,    Morrison  v.  Hunter • •.  659 

Ftocess.    See  Jxtdoioekt,  18. 

1.  Under  sec.  66  of  the  code,  where  an  action  li  rightly  brought 
In  any  county,  a  summons  may  be  issued  to  any  other 
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Process — Concluded, 

county  against  nonresidents  who  may  be  f6und  therein. 
Adair  County  Bank  v.  Forrey 811 

2.  Where  an  action  is  rightly  brought  In  any  county,  a  non- 
resident who  may  be  found  in  another  county  Is  liable  to 
service  therein  as  a  resident,  and  the  court  thereby  acquires 
Jurisdiction.    Adair  County  Bank  v,  Forrey 811 

8.  Where  one  makes  a  special  appearance,  objecting  to  Juris- 
diction because  of  irregularities  in  the  service  of  process, 
he  must  point  out  the  defects,  upon  which  he  r^ies.  BmUh 
V.  Delane 594 

4.  The  statutory  provisions  for  service  other  than  personal 
service  are  construed  strictly  and  all  steps  required  to  be 
taken  must  be  followed  with  substantial  accuracy.  BtvU 
V,  Masilonka ••••• 822 

Property, 

The  law  of  the  situs  governs  iznmovable  property.  Morri§  v. 
Linton •  • . .  411 

Quieting  Title.    See  Evtoskge,  22. 

Evidence  in  a  suit  to  quiet  title  held  to  sustain  the  decree.     ' 
Coppom  V.  Forman 276 

Bailroads.    See  Gabbiebs.  3,  4.    Tbial,  8. 

1.  Railway  companies  are  vested  with  a  broad  discretion  in 
locating  and  disco«ntinuing  freight  and  passenger  stations, 
and  courts  will  not  interfere  except  In  cases  of  its  abuse; 
Chicago  d  N.  W.  R.  Co.  v.  State 77 

2.  It  is  not  an  abuse  of  discretion  for  a  railway  company  to 
discontinue  the  employment  of  an  agent  at  a  country  place 
five  to  seven  miles  from  three  villages  where  regular  service 

is  maintained.    Chicago  d  N.  W.  R.  Co.  v,  <8tat6 77 

8.  A  railroad  company  is  not  required  to  fence  its  right  of  way 
across  a  public  highway,  whether  it  Is  established  by  legal 
authority  or  by  adverse  user  for  the  statutory  time.  Chi- 
cago, B,  d  Q,  R»  Co.  V.  Dowhower 600 

4.  Petition  in  an  action  for  injuries  on  a  ralroad,  h^ld  to 
state  a  cause  of  action  and  to  support  the  judgment.  Chi- 
cagoy  R.  I.  d  P.  R.  Co,  v,  Kerr 1 

6.  Petition  in  an  action  for  damages  against  a  railroad  com- 
pany for  negligently  constructing  embankments,  causing 
overflow,  held  to  state  a  cause  of  action.  Chicago,  B,  d  Q. 
B.  Co,  V.  Mitchell 568 

6.  Evidence  in  an  action  for  damages  against  a  railroad  com- 
peAy  causing  damage  from  overflow,  held  to  support  Judg- 
ment   Chicago,  B.  d  Q.  R,  Co,  v.  Mitchell 568 
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fifdlroads — Concluded. 

7.  Evidence  In  an  action  to  recover  damages  for  injuries  re- 
sulting from  fire  alleged  to  liave  been  caused  by  a  railroad 
company,  held  to  support  the  verdict.  Union  P.  R,  Co,  v, 
Fickenscher  497 

8.  Evidence  In  an  action  for  damages  for  injury  to  live  stock, 
held  not  to  show  negligence  in  the  operation  of  a  train. 
Chicago,  B.  d  Q.  R.  Co.  v,  Dowhower 600 

9.  In  an  action  for  damages  by  fire,  plaintiff  must  Identify  the 
Are  which  caused  the  damage  with  the  Are  originated  by 
defeaidant    Union  P.  R.  Co.  v.  Fickenscher 507 

Bape. 

1.  Sees.  11  and  12  of  the  criminal  code  describe  three  classes  of 
crimes,  each  of  which  is  totally  distinct  from  the  other  two. 
Hubert  V.  State 220 

2.  An  information  for  the  crime  of  rape  under  the  first  clause 
of  sec.  12  of  the  criminal  code  must  charge  that  the  act 
was  done  with  force  and  against  the  will  or  consent  of  the 
prosecutrix.    Hubert  v.  State 220 

3.  An  information  for  the  crime  of  rape  under  the  second 
clause  of  sec.  12  of  the  criminal  code  must  charge  the  per- 
son upon  whom  the  offense  was  committed  as  being  a  female 
child  under  18  years  of  age,  and  the  accused  as  being  a 
male  person  of  the  age  of  18  years  or  over;  and,  in  case 
the  prosecutrix  is  over  15  years  of  age,  her  previous  chas- 
tity must  be  alleged.    Hubert  v.  State 220 

4.  On  a  trial  for  rape,  the  state  should  not  be  permitted  to  in- 
troduce evidence  of  acts  and  alleged  statements  of  the  ac^ 
cused  which  do  not  tend  to  corroborate  the  evidence  of  the 
prosecutrix,  or  Impeach  or  discredit  his  own  testimony. 
Hubert  V.  State 220 

5.  Sec  12  of  the  criminal  code,  as  amended,  defines  but  one 
crime  and  prescribes  the  punishmemt  therefor.  Hubert  v. 
State    226 

6.  If  a  man  18  years  of  age  or  upwards  Is  guilty  of  the  sexual 
act  with  a  female  child  not  over  the  age  of  15  years,  or 
under  18  years  and  not  previously  unchaste,  the  law  will 
presume  that  the  act  was  done  forcibly  and  against  her  will. 
Hubert  V.  State 226 

Baal  Estate  Agents. 

1.  Services  as  a  real  estate  broker,  without  a  written  contract, 
cannot  be  recovered  for  on  a  quantum  meruit    Rodenbrock 

V.   Cfress 409 

2.  The  contract  of  a  broker  to  find  a  purchaser  for  land  at  a 
price  satisfactory  to  the  seller  is  performed  when  buyer  and 
seller  are  brought  together.    Johnson  v.  Hay  ward 166 
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Beplevin.    See  Sales,  4. 

In  repleyln  Terdict  and  Judgment  lield  Bapported  by  the  otI- 
dence.    May  v.  First  Nat  Bank 261 

Blparion  Bights.    See  Watebs,  4-7. 

Sales.    See  Evidence,  4. 

1.  Qenerally,  when  the  terms  of  sale  of  personal  property  have 
been  agreed  on  and  everything  the  seller  has  to  do  is  com- 
plete, the  sale  becomes  absolute  without  payment  or  deliv- 
ery, and  title  vests  in  the  buyer.    Baker  v.  McDoruM 595 

2.  Where  time  of  payment  is  not  fixed  by  a  contract  of  sale, 
the  law  presumes  a  cash  sale,  and  the  buyer  Is  not  entitled 
to  possession  until  the  price  is  paid  or  tendered.  Baker  v. 
McDonald  695 

8.  Where  the  amount  to  be  paid  for  hay  is  to  be  determined 
by  measurement,  a  measurement  resulting  from  fraud  or 
mistake  is  not  binding,  and  a  tender  based  thereon  does  not 
entitle  the  purchaser  to  possession.    Baker  v.  McDonalds. . .  595 

4.  Where  there  is  fraud  in  a  sale,  the  seller  may  recover  pos- 
session of  the  proi>erty  by  an  action  in  replevin  on  the 
ground  of  special  ownership  and  right  of  possession,  but  he 
cannot  maintain  such  action  under  claim  of  absolute  owner- 
ship without  rescinding  the  contract  and  tenderling  the 
amount  paid.    Baker  v,  McDonald 595 

5.  One  is  not  a  bona  fide  purchaser  for  value  until  he  has  paid 
the  purchase  price  or  become  irrevocably  bound  for  its  pay- 
ment   Nebraska  Moline  Plow  Co.  v.  Blackbwm 246 

6.  In  an  action  for  fraud  as  to  value  in  the  sale  of  goods,  the 
measure  of  damages  is  the  difference  between  the  value  as 
represented  and  the  real  value.    McKihbin  v.  Day 424 

7.  Where  goods  of  a  bankrupt  were  used  by  defendant,  held, 
that  there  was  an  implied  contract  to  pay  the  market  value 
of  the  goods,  which  could  be  enforced  by  an  action  on  the 
contract    Teetzel  v,  Davidson  Bros.  Marble  Co « 529 

8.  A  purchaser  who  accepts  and  consumes  goods,  without  objec- 
tion, admits  that  they  comply  in  quality  with  the  terms  of 

his  purchase.     Cohen  v.  Hawkins 24^ 

9.  Where  coal  was  ordered  December  7,  1901,  for  the  winter 
trade,  an  offer  to  deliver  March  28,  1902,  is  such  an  un- 
reasonable delay  as  to  release  the  buyer.  McOinnie  v.  John- 
son Co 866 

10  Whether  an  offer  to  deliver  coal  was  made  within  a  reason- 
able time  is  a  question  of  law.    McQinnis  v.  Johnson  Co....  869 
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Schools  and  School  Districts. 

1.  A  foster-parent  of  a  child  of  school  age  may  by  manda: 
compel  the  board  of  education  to  admit  such  child  to  attf^nd- 
ance,   without   payment  of  tuition,   in   the   public  schools 
where  the  foster-parent  resides.    McNisJi  v.  State ECl 

2.  To  be  entitled  to  such  relief,  it  is  not  necessary  that  the 
foflter-parent  shall  have  legally  adopted  the  child.    AfcA'ivA 

V.    State    •  2S1 

States.    See  Limitation  of  Actions,  1. 

1.  Where  the  law  makes  no  provision  for  the  payment  of  his 
claim,  a  creditor  of  the  state  is  not  required  to  file  it  within 
two  years  after  its  accrual  with  the  auditor  for  adjustment 
Lancaster  County  v.  State 211 

2.  A  resolution  of  the  state  senate,  passed  in  accordance  with. 
sec  1106  of  the  code,  will  aulhorize  a  claimant  to  sue  the 
state.  Lancaster  County  v.  State 211 

3.  Petition  in  action  against  state  held  sufficient  to  resist  a 
general  demurrer.    Lancaster  County  v.  State 211 

4.  The  power  to  prohibit  the  use  of  the  national  flag  may 'be 
exercised  by  the  several  states.    Halter  v.  State 767 

Statute  of  Frauds. 

A  contract  with  an  agent  for  the  purchase  of  real  estate  is  not 
a  contract  for  the  creation  of  an  estate  or  trust  in  lands 
within  the  statute  of  frauds.    Johnson  v.  Hay  ward ,  1G7 

Statutes.      S^e   Constitutionai.  Law.     Intoxicating   Liquobs,    4. 
Mandamus,  3. 

1.  A  repealing  clause  in  a  statute  repeals  prior  statutes  to  the 
extent  only  that  they  conflict  with  the  act  last  passed.    State 

V.  Drexel 776 

2.  The  title  to  ch.  66,  laws  1905,  regulating  primary  elections 
does  not  embrace  legislation  concerning  the  registration  of 
voters  for  general  elections.    State  v,  Drexel , , ,  776 

3.  The  title  to  ch.  66,  laws  1905,  is  not  broad  enough  to  permit 
legislation  concerning  the  form  of  ballots  to  be  used  at  a 
general  election.     State  v,  Drexel ^ , ,  776 

4.  Where  a  statute  contains  provisions  which  are  unconstitu- 
tional, if  the  valid  portion  is  not  dependent  upon  the  nari 
that  is  void,  the  latter  alone  will  be  disregarded,  if  the  void 
part  was  not  an  inducement  to  the  legislature  to  pass  the 
valid  part.    State  v.  Drexel , ,  _  776 

5.  The  invalid  provisions  of  ch.  66,  laws  1905,  held  not  to  af- 
fect the  remainder  of  the  act.    State  v.  Drexel 776 

6.  Ch.  11,  laws  1901,  amendatory  of  sec.  19,  ch.  10,  Comp« 
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statutes — Concluded. 

St  1899,  relating  to  official  bonds,  held  void.    Knight  v.  Lanr 
caster  County , 82 

7.  In  construltig  a  statute,  effect,  if  possible,  must  be  given  to 
every  clause  and  part  of  the  statute.    StcUe  v.  Fink 641 

Street  Hallways.    See  Carriers,  1,  2. 

1.  In  an  action  against  .a  street  railway  company  for  damages 
for  personal  injuries,  the  burden  of  proof  of  negligence  does 
mot  shift  upon  proof  that  the  Injuries  resulted  from  a  de- 
railment of  the  car.    Omaha  Street  R,  Co,  v.  Boesen 764 

2.  The  presumption  of  negligence  arising  from  the  derailment 
of  a  street  car  is  met  by  evidence  which  malses  it  equally 
probable  that  the  accident  was  not  due  to  negligence  of  the 
defendant    Omaha  Street  R,  Co.  v.  Boesen - 764 

3.  A  street  railway  company  is  Hot  an  insurer  of  Its  passen- 
gers, and  it  fulfills  its  obligations  when  it  exercises  the  ut- 
most diligence  and  foresight  consistent  with  the  practical 
conduct  of  its  business.    Omaha  Street  R.  Co,  v.  Boesen. . . .  764 

4.  To  render  a  street  railway  company  liable  for  injuries,  the 
negligence  of  its  servants  must  be  the  proximate  cause  of 
the  injuries.    Bevard  v.  Lincoln  Traction  Co 802 

5.  The  wrongful  act  of  a  stranger  will  not  make  a  street  rail- 
way company  liable,  unless  it  might  have  been  foreseen  and 
guarded  against    Bevard  v.  Lincoln  Traction  C<h. 802 

Subrogation. 

1.  Ordinarily,  a  junior  mortgagee  Is  not  entitled  to  be  subro- 
gated to  a  lien  which  did  not  exist  when  his  mortgage  was 
taken.     Anthes  v.  Schroeder 172 

2.  Evidence  held  to  show  that  a  lien  to  which  plaintiff  seeks 
to  be  subrogated  existed  at  the  time  his  mortgage  was  taken. 
Anthes  V.  Schroeder 172 

8.  Plaititiff  held  not  guilty  of  such  laches  as  to  deprive  hint  of 
his  right  to  subrogation.    Anthes  v.  Schroeder 172 

Taxation.    See  Municipal  CJorporations,  1-4,  6.    Waste. 

1.  The  tax  provided  for  in  the  inheritance  tax  law  (laws  1901, 
ch.  54,  as  amended,  laws  1905,  ch.  117)  is  not  a  property  tax, 
but  a  tax  on  the  right  of  succession  to  property  by  inherit- 
ance or  will.     State  v,  VinsonhaJer 675 

2.  The  enumeration  of  subjects  of  taxation  fn  sec.  1,  art  IX 
of  the  constitution,  is  not  exclusive,  and  the  legislature  has 
power  to  provide  for  taxation  upon  inheritances.  State  v. 
VinsonhaJer 675 

8.  Ch.  54,  laws  1901,  as  amended,  laws  1905,  di.  117,  only  r^ 
quires  the  tax  to  be  levied  on  the  share  that  each  heir  or 
devisee  takes.     State  v,  Yinsonhaler ••  67S 
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4.  The  abandonment  of  property  used  for  religions  test  educa- 
tional purposes,  with  the  Intent  never  again  to  use  it  for 
such  purposes,  renders  It  liaMe  to  taxation  from  the  time  of 
such  abandonment    Holthaus  v.  Adams  County 861 

6.  A  county  Is  not  liable  for  state  taxes  in  the  hands  of  a 
county  treasurer,  if  lost  without  fault  of  the  county.  Lan- 
caster County  V.  State 215 

6.  Ch.  112,  laws  1905,  amendatory  of  sec.  121,  art.  I,  ch.  77, 
Gomp.  St.  1903,  authorizes  a  county  board  to  correct  errors 
of  assessment  or  of  apparent  gross  Injustice  in  valuation 

at  any  of  its  annual  meetings.    State  v.  Orov> 850 

7.  The  several  owners  of  different  tracts  of  land  may  unite  in 
a  petition  to  the  county  board  of  equalization  lor  relief  from 
errors  and  injustice  of  assessment.    State  v,  Oroto 850 

8.  Where  the  county  board  of  equalization  has  jurisdiction, 

its  orders  are  conclusive.    State  v.  Grow '.  850 

9.  The  valuation  made  by  an  assessor  is  presumed  to  be  cor- 
rect, and  the  burden  is  upon  those  attacking  it  before  the 
board  of  equalization  to  show  that  it  should  be  increased. 
Woods  V.  Lincoln  Oas  d  E.  L.  Co 626 

10.  The  findings  of  a  board  of  equalization  must  be  so  mani- 
festly wrong  that  reasonable  minds  could  not  differ  thereon 
before  ^ey  will  be  disturbed.    Woods  v.  Lincoln  Oas  d  E. 

L,  Co 526 

11.  The  discretion  of  a  board  of  equalization  will  not  be  dis- 
turbed unless  manifestly  wrong.    Field  v.  Lincoln  Traction 

Co 418 

12.  Under  sea  311  of  the  code,  a  bill  of  exceptions  of  proceed- 
ings before  a  county  board  of  equalization  may  be  settled 
and  approved  by  its  presiding  oflacer,  if  within  the  time 
and  on  notice  to  the  adverse  party,  as  therein  provided. 
Field  V,  Nebraska  Teh  Co 419 

13.  A  tax  list  made  In  conformity  with  statute  is  prima  facie 
evidence  that  a  levy  was  made  by  the  proper  authorities, 
and  is  conclusive  as  against  a  claim  of  irregularities  in 
making  such  levies.    Holthaus  v.  Adams  County 861 

14.  The  provisions  of  the  revenue  law  of  1903  (laws  1903,  ch. 
73),  changing  the  method  of  procedure  in  the  enforcement 
of  the  collection  of  taxes,  are  available  for  the  collection  of 
taxes  delinquent  prior  to  the  time  such  revenue  law  went 
into  effect.    Holthaus  v,  Adams  County 861 

15.  Sec.  26,  ch.  75,  laws  1903,  held  not  to  authorize  the  sale  of 
tax  sale  certificates  owned  by  the  state,  or  by  any  county  or 
City,  for  less  than  the  amount  due  thereon.    State  v.  Fink. .  641 
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16.  One  seeking  to  redeem  from  a  foreclosure  sale  based  on  a 
tax  lieti  must  bring  suit  witbin  two  years  from  the  date  of 
the  tax  sale.    Clifford  v,  Thun 831 

17.  Notice  by  publication  was  directed  to  "H.  A.  Wyman,  Re- 
ceiver," Wyman's  true  name  being  "Henry  A-  Wyman." 
Held,  that,  as  the  petition  showed  that  Wyman  was  ap- 
pointed receiver  by  the  court  of  a  sister  state,  he  was  not 
a  necessary  party  to  a  suit  to  redeem  from  a  sale  on  fore- 
closure of  a  tax  lien,  and  a  defect  in  the  notice  to  him  was 
Immaterial.    Clifford  v,  Thun. 831 

Trespass.    See  Bvidenob,  15.    iNJiTNonoN^  4,  5. 

TriaL     See  Appeai.  and  Bkbob.     Gbimtnal  Law.     Insubangb,  7. 
Mastkb  and  Sebvant,  2.    Municjipal  Cobporatioks,  12,  13. 

1,  Error  in  the  admission  of  evidence  may  ordinarily  be  cured 
.  by  striking  it  from  the  record  and  withdrawing  it  from  the 

Jury  by  an  instructioil.    McKibhin  v.  Day 424 

2.  Where  one  produces  proof  to  sustain  his  theory  of  the  caae^ 
he  is  entitled  to  have  such  theory  submitted  by  suitable  in- 
structions, without  qualifying  words  calculated  to  mislead 
the  Jury.    Browiifleld  v.  Union  P.  R.  Co 440 

8.  Where  the  proximate  cause  of  an  injury  depends  upon  a 
state  of  facts  from  which  different  minds  might  draw  dif- 
ferent inferences,  it  is  a  proper  question  for  the  Jury.  Chi- 
cago, B,  d  Q,  R.  Co,  V,  Barley 462 

4.  If  a  party  desires  to  complain  of  the  absemce  of  the  official 
reporter,  he  should  call  the  attention  of  the  trial  court  there- 
to, obtain  a  ruling,  and  if  forced  to  trial  without  the  re- 
porter, preserve  his  exceptions.  Tootte-Weakley  M,  Co,  v. 
Billingsley 631 

Trusts. 

1.  Where  one  employed  to  purchase  real  estate  purchases  It 
for  himself,  he  becomes  a  trustee  for  his  principal.  John- 
son V.  Hayward 157 

2.  Distinction  between  trusts  executed  and  executory  stated. 
Morris  v.  Linton 411 

8.  Evidence  in  a  suit  against  an  aF:ent  for  conveyance  of  land, 
held  to  establish  confidential  relations  entitling  plaintiff  to 
relief.    Morrison  v.  Hunter • 659 

Vendor  and  Purchaser. 

L  Where  rent  is  reserved  in  a  share  of  the  crops,  the  land- 
lord and  tenant  are  tenants  in  common  of  the  growing 
crops,  and  a  purchaser  of  the  real  estate  during  the  term 
of  the  lease  is  not  entitled  to  a  portion  of  the  crop  belong- 
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tag  to  the  landlord  which  had  been  severed  from  the  realty. 
Wendt  V.  Stewart 855 

2.  A  purchaser  with  notice  from  a  l)ona  fide  purchaser  without 
notice  is  entitled  to  protection  against  a  claim,  invalid  as 
against  his  grantor.    Ford  v.  AxeUon d2 

Venue.    See  Bmbezzlement,  8. 

Verdict.     See  Appeal  and  Ebrob,  24-26. 

Waiver.    See  Dbain8,  1.    Insubancx,  11-18.    Jxtbt. 

Waste. 

1.  When  taxes  on  land  are  past  due,  the  county  may  restrain 
waste,  where  it  would  reduce  the  value  of  the  property  to 
an  amount  insufficient  to  pay  the  taxes.    Lancaster  County 

V,    Fitzgerald 488 

2.  Where  taxes  are  past  due,  to  maintain  a  suit  for  waste  it  is 
not  necessary  that  a  county  first  purchase  the  property  at 
tax  sale.    Lancaster  County  v.  Fitzgerald 488 

Waters.    See  Drains. 

1.  A  landowner  is  not  answerable  to  an  adjoining  proprietor 
for  causing  surface  water  to  flow  on  the  premises  of  the 
latter  to  his  damage  unless  guilty  of  negligence.  Aldritt  v. 
Fleischauer    66 

2.  A  landowner  may  drain  ponds  which  have  no  natural  outlet 
by  discbargitig  the  waters  thereof  into  a  natural  surface- 
water  drain  over  the  land  of  another,  if  he  does  so  in  a 
reasonable  manner  and  without  negligence.  Aldritt  v. 
Fleischauer    66 

8.  While  an  irrigation  district  may  contract  with  an  engineer 
to  survey  aaid  furnish  plans  for  the  construction  of  a  pro- 
posed canal,  such  work  is  preliminary  to  the  work  of  con- 
struction, and  the  expense  is  not  to  be  paid  out  of  the  con- 
struction fund.    Willow  Springs  Irrig,  Dist.  v.  Wilson 26^ 

4)  The  title  to  the  bed  of  a  navigable  river  in  Nebraska  is  in 
the  state,  and  the  rights  of  a  riparian  proprietor  thereon 
are  bounded  by  the  banks  of  the  river.  Kinkead  v.  Turgeon,  578 

6.  Under  the  common  law,  a  riparian  owner  of  lands  holds  to 
the  thread  of  the  stream,  subject  to  the  public  easement  of 
navigation.     Kinkead  v.  Turgeon 580 

6.  The  common  law  relating  to  the  rights  of  riparian  owners 

is  applicable  in  this  state.    Kinkead  v.  Turgeon 580 

7.  Where  the  Missouri  river  suddenly  abandons  its  former 
bed,  the  respective  riparian  owners  are  entitled' to  the  soil 
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formerly  under  Its  waters  as  far  as  the  thread  of  the 
stream,  and  may  maintain  ejectment  therefor.  Kinkead  v, 
Turgeon    680 

Wills. 

A  received  from  B  $5,000,  and  agreed  to  pay  B  annually  $300 
during  the  lifetime  of  B,  the  $5,000  to  remain  to  A  upon*  the 
death  of  B  and  payments  as  aforesaid.  Held  not  an  at- 
tempt at  a  testamentary  disposition  of  B's  property.  Fiscus 
V.  Wilson 444 

Witnesses. 

1.  In  an  action  against  a  married  woman,  where  the  proceed- 
ing is  adyersar>',  her  husband  is  not  a  competent  witness 
against  her.    Weckerly  v,  Taylor 772 

2.  One  who  has  filed  a  claim  against  an  estate  for  legal  serv- 
ices is  not  incompetent  to  testify  as  to  certain  independent 
acts  performed  when  deceased  had  no  personal  connection 
with  such  acts.    Fitch  v,  Martin 538 

3.  On  a  subsequent  trial,  the  evidence  of  a  deceased  witness 
taken  at  a  second  trial  cannot  be  impeached  by  showing 
that  statements  at  the  first  trial  are  inconsistent  therewith, 
where  upon  the  second  trial  his  attention  was  not  directed 

to  such  statements.    Omaha  Street  B,  Co.  v,  Boesen 764 

4.  An  expert  witness,  in  the  absence  of  a  special  contract,  is 
entitled  only  to  the  statutory  fee.   Main  v,  Sherman  County,  165 
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